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August 27, 2009
City of Seattle
700 – Fifth Avenue, #4112
Seattle, WA 98124-4687
Attn: Sara Schutt, CPPB
Fax: 206/386-0068
Quote No.  2009.0330.04LGSR9
SERVICE AGREEMENT FOR UPS EQUIPMENT
Outlined below is a proposal for Liebert factory service for your Liebert UPS equipment.  “Scope of work” documents are attached that describe this service in detail.  Essentially, this proposal covers preventative maintenance and emergency service.  An optional “Off-hours” service offering enables you to schedule maintenance at any time of the day or night.  (The UPS must be placed on bypass for service, which will expose your load to filtered utility power.)

Initial Assessment

Before an existing UPS/battery system is placed under a service agreement, Liebert must verify that it is in proper working order.  To facilitate this, Liebert will perform a one-time assessment to inspect the system and verify that it is operating properly.  The cost for this assessment, which is outlined below, will be waived if a full service agreement is then purchased for the equipment (the assessment would essentially become the first preventative maintenance visit).  After the assessment is completed, Liebert will provide a separate quotation outlining the cost and scope of work needed to repair the equipment.

This assessment would apply to the SPU sites, 700 5th Avenue, and Seattle City Hall.  The other sites outlined below have already been inspected.

TOTAL ASSESSMENT COST………………$46,125.00
(based on work performed M-F, 8-5)
“System Availability” Service Program: 

Guaranteed 4-hour emergency service response - 24 hours/day, 7 days/week

100% coverage for emergency service labor and travel coverage

Two preventative maintenance (PM) visits per year for UPS module (Monday-Friday, 8 AM – 5 PM)

Two preventative maintenance (PM) visits per year for batteries (Monday-Friday, 8 AM – 5 PM)

100% parts and labor coverage for the UPS module (except for non-Liebert UPS systems – see below) 
Replacement of up to 10% of the batteries each year if needed

PM visits scheduled during normal business hours (off-hours PM visits are optional, see below)

Agreement Period: One year (pricing is based on a start date of 7/1/2009) 
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DATE: August 27, 2009                                                                                             QUOTE NO.:2009.0330.04LGSR9
SEATTLE PUBLIC UTILITIES, 2700 AIRPORT WAY SOUTH, SEATTLE, WA 98134 (Liebert Site ID: 93554)   


Tag #
Description
Part #
Annual
Coverage Type
Coverage




PM Qty.

Amount


1316990
20 KVA UPS
38SA020C0CHJ
2
System Availability 8X5
$ 3,631.00




1317605
Battery Cabinet
38BP020RUJ1BNR
2
Essential
$ 2,272.00




1317607
Maint. Bypass
38MB0200CC6AL
0
Emergency Response
$ 557.00







Total Price NOT including tax:

$6,466.00

SEATTLE PUBLIC UTILITIES, 1318 N 128TH ST, SEATTLE, WA 98133 (Liebert Site ID: 112380)


Tag #
Description
Part #
Annual
Coverage Type
Coverage




PM Qty.

Amount


1357242
10 KVA UPS
GXT10000T-240X
1
System Availability 8x5
$ 1,888.00












Total Price NOT including tax:

$ 1,888.00

CITY OF SEATTLE, 700 5TH AVENUE, SEATTLE, WA 98124 (Liebert Site ID: 77949)  
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Tag #         Description               Part #                           Annual          Coverage Type                        Coverage

                                                                                       PM Qty.                                                         Amount
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1230000      40 KVA UPS              UDA63040A25RT04      2                System Availability 8X5      $4,929.00                                                            

1230002      Battery Cabinet           U25BP040HUJ1FNS      2                 Essential                                 $483.00                                                               

  TBD        *Mitsu. UPS 500 KVA  UP9833A-B504SU4      2                  PM Only Service (8x5)        $4,987.00                                                            

   TBD       *Mitsu. UPS 500 KVA  UP9833A-B504SU-4     2                  PM Only Service (8x5)         $4,987.00                                                            
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DATE:  August 27, 2009 





QUOTE NO: 2009.0330.04LGSR9
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Tag#
Description
Part#
Annual
Coverage Type
Coverage




PM Qty.

Amount

TBD
#Mitsu.UPS 225 KVA UP9833A-A234SU

2
PM Only Service 8x5
$4,497.00


TBD
Battery Cabinets (3)
33BC55-PH440-480
2
Essential
$1,931.00


TBD
Battery Cabinets (3)
3BC55-PH440-480
2
Essential
$1,931.00


TBD
Battery Cabinets (3)
3BC43-PH350-360B
2
Essential
$1,931.00


TBD
Maint. Bypass
Kinney WB975-HDP
0
Emergency Response
$   607.00


TBD
Maint. Bypass
Kinney FB975-HDP
0
Emergency Response
$   607.00


TBD
Maint. Bypass
Kinney WB975-HDP
0
Emergency Response
$   607.00


TBD
PDU
NP225H050013-20
1
PM Only Service
$1,217.00

TBD
PDU
NP225H050013-20
1
PM Only Service
$1,217.00

TBD
PDU
NP225H050013-20
1
PM Only Service
$1,217.00

TBD
PDU
NP225H050013-20
1
PM Only Service
$1,217.00

TBD
PDU
NP225H050013-20
1
PM Only Service
$1,217.00

TBD
PDU
NP225H050013-20
1
PM Only Service
$1,217.00

                                                   




                                                                                    Total Price NOT including tax:                        $35,289.00

* - Please note that the cost of replacement parts and labor for these non-Liebert UPS systems are NOT included.  They will be invoiced on a “cost plus” basis if they are needed. 

Site ID: 69966     SEATTLE WEST PRECINCT 911, 910 VIRGINIA STREET, SEATTLE, WA 98121
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Tag #              Description                       Part #                   
Annual       
Coverage Type
Coverage

                                                                                                         PM Qty.                                        
Amount
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1186648      UPS Module              UDA63100A25RT03     2             
System Availability 8x5

$4,996.00
                                                   

1186649      Battery Cabinet #1     U25BP100HWJ1BNS   2              
Essential             
           
$1,220.00                                                                     

1186650      Battery Cabinet #2     U25BP100HWJ1BNS   2                   
Essential           

$1,220.00

----------      Maintenance Bypass   MBP3150                     0                   
Emergency Response    

$286.00

                                                   

         






 
                                                                                    
Total Price NOT including tax:                     
$7,722.00







( includes discount from existing agreement)
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DATE:  August 27, 2009





QUOTE:  2009.0330.04LGSR9
Site ID: 102911     CITY OF SEATTLE FIRE DEPT, 105 5TH AVE., SEATTLE, WA 98101
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Tag #              Description                       Part #                                     Annual               Coverage Type                                     Coverage

                                                                                                                    PM Qty.                                                                             Amount
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1367271      UPS Module #1         U39MM401A0AB241   
4               System Availability 8x5     $6,228.00
                                                   

1367272      UPS Module #2         U39MM401A0AB241   
4               System Availability 8x5     $6,228.00
                                                   

1367273      System Control Cab.   U39CC5604AT241       
4               System Availability 8x5    $2,184.00

            
1384889      Transformer Cab.       U36TC40100AA0        
0               Emergency Response            $286.00
                                  
1384890      Transformer Cab.       U36TC40100AA0                   0               Emergency Response             $286.00   

            
1393111      Battery String #1        U36BP401WXBNS41   
4               Essential                               $944.00                                                             

1393112      Battery String #2        U36BP401WXBNS41   
4               Essential                              $944.00                                                             

1393113      Battery String #3        U36BP401WXBNS41   
4               Essential                
          $944.00                                                     
------                Maintenance Bypass      MBP3700A00H           
0               Emergency Response
          $248.00

------                DC Switchboard             2000 amp                      
0              Emergency Response           $248.00
1395877          Battery Monitor             BDS-40                         
0               Basic                                    $350.00
                                                                                                                    

1395878          BDS40 PLUS                 BDS-40 +                        0                Basic                  
          $104.00
                                                                                                                    

1395879          BDS40 PLUS                 BDS-40 +                        0                 Basic                  
          $104.00
                                                                                                                    

1399456          Sitelink monitor             SITELINK-4                   0                  Basic                                   $104.00
                                                                                                                 




















                                                                                                         

                                                                                            OTAL PRICE NOT INCLUDING TAX   $19,202.00 

(includes discount from existing agreement)
                                                                                                      
Site ID: 82385       SEATTLE JUSTICE CENTER, 601 FIFTH AVENUE, SEATTLE, WA 98104
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Tag #              Description                       Part #                                     Annual               Coverage Type                                     Coverage

                                                                                       PM Qty.                                                       Amount

[image: image13.png]



1264163      UPS Module              UDA63125A25DT04    2                   System Availability 8x5           $4,996.00
                                                   

1264164      Battery Cabinet #1     U25BP125HUJ1BNS    2                   Essential                                   $1,226.00
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DATE:  August 27, 2009





QUOTE:  2009.0330.04LGSR9
1264165      Battery Cabinet #2     U25BP125HUJ1BNS    2                   Essential                                   $1,220.00
                                                   

1264183      Maintenance Bypass  MBP2200A1H25          0                   Basic                                            $298.00                                                  











                                                                                    Total Price NOT including tax:                           $7,734.00







(includes discount from existing agreement) 

Site ID: Seattle City Hall, 601 – Fifth Avenue, Seattle, WA 98101
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Tag #              Description                       Part #      Annual               Coverage Type                       Coverage

                                                                                        PM                                                                    Amount
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TBD           Powerware UPS       Model 9315 40 KVA       2               PM Only Service (8x5)             $ 3,170.00                                                          

TBD           Battery Cabinet         Dynasty #UPS12-210MR 2             Essential                                    $ 2,302.00                                                                          

TBD           Maintenance Bypass  Eaton MBP 3-breaker      0               Emergency Response                $ 607.00                                                             











                                                                                    Total Price NOT including tax:                        6,079.00

                                                                        (any tax required must be included in customer purchase order amount)

Please note that any “pre-existing conditions” that are found in equipment not previously under contract are NOT included and will be billable.

OPTIONS:    1.) Off-hour PM’s are available for additional costs as outlined below:

Seattle Public Utilities (Liebert site #93554)             
$1,127.00
Seattle Public Utilities (Liebert site #112380)             
  $233.00
Seattle Municipal Bldg (Liebert site #77949)              
$3,333.00
West Precinct 911 (Liebert site #69966)          
 $530.00*
Seattle Fire Dept (Liebert site #102911)              
 $1,637.00*
Seattle Justice Center (Liebert site #82385)               
$530.00*
Seattle City Hall
$1,162.00





* - Includes discount from existing agreement 
2.) “Battery Life”:  Liebert’s “Battery Life” program covers 100% of the cost of replacing the 

batteries at any time during this agreement, which has a 5-year term.  At the end of this 5 years, the batteries will be proactively replaced at no additional cost.  The cost below is in addition to the battery maintenance quoted on the previous pages. 
“Battery Life” annual cost:

Seattle Public Utilties (Liebert site #93554)            
  $5,583.00
Seattle Public Utilities (Liebert site #112380)            
 $4,578.00
Seattle Municipal Bldg (Liebert site #77949)             
 $13,460.00
	
[image: image17.wmf]
	   19504 24th Ave W, Ste 5 ( Lynnwood, WA  98036

    206/763-5000   FAX 206/763-6700   campbell @campbell-co.com 




DATE:  August 27, 2009
                     QUOTE:  2009.0330.04LGSR9
West Precinct 911 (Liebert site #69966)             
$5,363.00*
Seattle Fire Dept (Liebert site #102911)                
$6,565.00*
Seattle Justice Center (Liebert site #82385)           
 $4,654.00*
Seattle City Hall (no site ID) 
$4,951.00
                                                



* - Includes discount from existing agreement 
                       3.) Proactive capacitor replacement:  Liebert’s “proactive capacitor replacement” program 


covers 100% of the cost of replacing the capacitors in the UPS module.  The price quoted below 

is a one-time cost, which can be paid now or later, and will cover capacitor replacement at any 

point in the future.  Annual costs are as follows:
 
            Seattle Public Utilties (Liebert site #93554)             $3,939.00

Seattle Public Utilities (Liebert site #112380)         $3,939.00

Seattle Municipal Bldg (Liebert site #77949)          $To follow
West Precinct 911 (Liebert site #69966)                  $3246 (paid for and performed 6/09)

Seattle Fire Dept (Liebert site #102911)                  $11999 
(paid for in prior agreement, not yet done, credit to be carried forward) 

Seattle Justice Center (Liebert site #82385)           $3289 (paid for and performed 6/09)

          4.) Agreement renewals:  This agreement can be renewed annually.  The cost increase of 

renewing  this agreement will not exceed                                                        5%
Washington State Sales Tax is not included in these prices and will be added to our invoice.
Thank you for the opportunity to work with you.
Proposed By:







Accepted By:

__________________________________________


X ______________________________________

JIM SWEET
Date



Customer Signature Required

Date









________________________________________










Printed Name



Title

Please address purchase order to:
Payment remittance address:

Emerson Network Power, Liebert Services, Inc.
Emerson Network Power, Liebert Services, Inc.

610 Executive Campus Dr.
PO Box 70474

Westerville, OH 43082
Chicago, IL 60673

FID# 43-1798543

PO should be faxed/mailed to:

19504 24th Ave W Ste 5

Lynnwood, WA 98036

Phone:  (206) 763-5000

Fax:  (206) 763-6700

Attn:  Jim Sweet
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DATE:  August 27, 2009 




QUOTE:  2009.0330.04LGSR9
Signature of this agreement authorizes LGS to invoice for services mentioned herein and to utilize the provided purchase order number.  If a purchase order number is not used, then the customer authorizes and guarantees LGS the payment of such invoices by authority of the signature above.

LGS will invoice on an annual basis:

Payment Terms:              Net 30 Days

Please provide the following information:

Purchase Order Number: ___________________________________

Billing Contact Person: ____________________________________

Phone: ______________________________

Person Authorizing Payment: ________________________________

Phone: ______________________________

Billing Company Name: ____________________________________

Federal Tax ID # ______________________

Billing Address: ___________________________________________

Taxable?
Yes
No

Billing City, ST Zip: ________________________________________

If non-taxable, please fax copy of tax exempt

 
 certificate
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DATE:  August 27, 2009 





QUOTE NO: 2009.0330.04LGSR9
* * COVERAGE DETAILS * *

Parts required to bring equipment back to manufacturers specifications are the responsibility of the customer and billable at the time of the first preventive maintenance visit or service call.  All pricing is valid only for service coverage stated and is subject to change if this quote is modified in any way.  This quote is valid for 30 days from the date of this quote unless otherwise noted. It is understood that if acceptance of this proposal is acknowledged on the buyer’s purchase order, such acceptance will be subject to the terms and conditions of this proposal with the same force and effect as though they were included on the buyer’s purchase order.

SERVICES TERMS AND CONDITIONS

sEmerson Network Power Liebert Services, Inc. (f/k/a Liebert Global Services, Inc.) is herein referred to as the "Seller" and the customer or person or entity purchasing services (“Services”) and parts required for Services (“Parts”) from Seller is referred to as the "Buyer."  These Services Terms and Conditions, any price list or schedule, quotation, acknowledgment, Seller’s scope of work, or invoice from Seller relevant to the provision of Services and all documents incorporated by specific reference herein or therein, constitute the complete and exclusive statement of the terms of this agreement (“Agreement”) governing the sale of Services and Parts by Seller to Buyer.  Any discrepancies between the terms of the above referenced documents shall be resolved by Seller.  Seller’s acceptance of Buyer’s purchase order is expressly conditional on Buyer’s assent to all of the terms of this Agreement, including terms and conditions that are different from or additional to the terms and conditions of Buyer’s purchase order.  Buyer's acceptance of the Services and Parts will manifest Buyer's assent to the terms of this Agreement.  Seller reserves the right in its sole discretion to refuse orders.

1.  PRICES:  Unless otherwise specified in writing by Seller, the price quoted or specified by Seller for the Services shall remain in effect for thirty (30) days after the date of Seller's quotation, Seller’s scope of work or acknowledgment of Buyer's order for the Services, whichever occurs first, provided an unconditional authorization from Buyer for the performance of the Services is received and accepted by Seller within such time period.  If authorization is not received by Seller within such thirty (30) day period, Seller shall have the right to change the price for the Services.  All prices are exclusive of taxes, which are to be borne by Buyer.  Unless otherwise specified by Seller, Parts will be furnished at Seller’s then prevailing prices.  

2.  TAXES:  Any current or future tax or governmental charge (or increase in same) affecting Seller's costs of Services or costs of production, sale, delivery or shipment of Parts, or which Seller is otherwise required to pay or collect in connection with the provision of Services and Parts, shall be for Buyer's account and shall be added to the price or billed to Buyer separately, at Seller’s election.

3.  TERMS OF PAYMENT:  Unless otherwise specified by Seller, terms of payment are net 30 days from date of Seller's invoice.  Seller shall have the right, among other remedies, either to terminate this Agreement or to suspend further performance under this Agreement and/or other agreements with Buyer in the event Buyer fails to make any payment when due, which other agreements Buyer and Seller hereby amend accordingly.  Buyer shall be liable for all expenses, including attorneys' fees, relating to the collection of past due amounts.  If any payment owed to Seller is not paid when due, it shall bear interest, at a rate to be determined by Seller, which shall not exceed the maximum rate permitted by law, from the date on which it is due until it is paid.  Seller may preserve its interests in payment by enforcing any applicable mechanic’s, construction or similar lien rights.  Should Buyer's financial responsibility become unsatisfactory to Seller, cash payments or security satisfactory to Seller may be required by Seller for future performance of Services or provision of Parts.  If such cash payment or security is not provided, in addition to Seller's other rights and remedies, Seller may discontinue performance of Services and provision of Parts.  
4.  SHIPMENT AND DELIVERY:  While Seller will use all reasonable commercial efforts to maintain the performance dates acknowledged or quoted by Seller, all performance dates are approximate and not guaranteed.  Seller, at its option, shall not be bound to tender delivery of any Parts for which Buyer has not provided shipping instructions and other required information.  If the provision of Services or shipment of the Parts is postponed or delayed by Buyer for any reason, Buyer agrees to reimburse Seller for any and all storage costs and other additional expenses resulting therefrom.   Unless otherwise specified by Seller, for sales of Parts in which the end destination of the Parts is outside of the United States, risk of loss and legal title to the Parts shall transfer to Buyer immediately after the Parts have passed beyond the territorial limits of the United States.  For all other shipments, risk of loss and legal title shall pass from Seller to Buyer upon delivery to and receipt by carrier at Seller’s shipping point.    Notwithstanding the above, risk of loss and legal title to Parts shall transfer to Buyer (i) when delivered by the individual providing the Services, or (ii) at the time Parts are placed in storage due to Buyer’s delay or postponement.  Any claims for shortages or damages suffered in transit are the responsibility of Buyer and shall be submitted by Buyer directly to the carrier.  Shortages or damages must be identified and signed for at the time of delivery.

5.  LIMITED WARRANTY:  Subject to the limitations of Section 6,  Seller warrants that it will perform the Services as described in this Agreement and will exercise all reasonable skill, care and due diligence in the performance of the Services and shall perform the Services in accordance with professional practice. Seller warrants that all Services performed shall be free from faulty workmanship for a period of thirty (30) days from completion of Services. To the extent assignable, Seller assigns to Buyer any warranties that are made by manufacturers and suppliers of Parts.  EXCEPT AS SPECIFIED ABOVE, PARTS FURNISHED HEREUNDER ARE FURNISHED AS-IS, WHERE-IS, WITH NO WARRANTY WHATSOEVER.  THE WARRANTY SET FORTH IN THIS SECTION 5 AND THE WARRANTY SET FORTH IN SECTION 7 ARE THE SOLE AND EXCLUSIVE WARRANTIES GIVEN BY SELLER WITH RESPECT TO THE SERVICES AND PARTS AND ARE IN LIEU OF AND EXCLUDE ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, ARISING BY OPERATION OF LAW OR OTHERWISE, INCLUDING WITHOUT LIMITATION, MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE WHETHER OR NOT THE PURPOSE OR USE HAS BEEN DISCLOSED TO SELLER IN SPECIFICATIONS, DRAWINGS OR OTHERWISE.

This warranty does not extend to any losses or damages due to misuse, accident, abuse, neglect, normal wear and tear, negligence (other than Seller's), unauthorized modification or alteration, use beyond rated capacity, unsuitable power sources or environmental conditions, improper installation, repair, handling, maintenance or application or any other cause not the fault of Seller. To the extent that Buyer or its agents have supplied specifications, information, representation of operating conditions or other data to Seller that is used in (i) the selection of the Services and/or Parts and (ii) the preparation of Seller's quotation and/or scope of work, and in the event that actual operating conditions or other conditions differ from those represented by Buyer, any warranties or other provisions contained herein that are affected by such conditions shall be null and void.

Buyer assumes all other responsibility for any loss, damage, or injury to persons or property arising out of, connected with, or resulting from the use of Services or Parts, either alone or in combination with other parts.

6.  LIMITATION OF REMEDY AND LIABILITY:  THE SOLE AND EXCLUSIVE REMEDY FOR BREACH OF ANY WARRANTY HEREUNDER (OTHER THAN THE WARRANTY PROVIDED UNDER SECTION 7) SHALL BE LIMITED TO, AT SELLER’S SOLE OPTION, EITHER CORRECT PERFORMANCE FOR THAT PORTION OF THE SERVICES FOUND BY SELLER TO BE DEFECTIVE OR REFUND OF THE PRICE PAID FOR SERVICES.

SELLER SHALL NOT BE LIABLE FOR DAMAGES CAUSED BY DELAY IN PERFORMANCE AND THE REMEDIES OF BUYER SET FORTH IN THIS AGREEMENT ARE EXCLUSIVE.  IN NO EVENT, REGARDLESS OF THE FORM OF THE CLAIM OR CAUSE OF ACTION (WHETHER BASED IN CONTRACT, INFRINGEMENT, NEGLIGENCE, STRICT LIABILITY, OTHER TORT OR OTHERWISE), SHALL SELLER'S LIABILITY TO BUYER AND/OR ITS CUSTOMERS EXCEED THE PRICE PAID BY BUYER FOR THE SPECIFIC SERVICES OR PARTS PROVIDED BY SELLER GIVING RISE TO THE CLAIM OR CAUSE OF ACTION.

BUYER AGREES THAT SELLER'S LIABILITY TO BUYER AND/OR ITS CUSTOMERS SHALL NOT EXTEND TO INCLUDE INCIDENTAL, CONSEQUENTIAL OR PUNITIVE DAMAGES.  The term "consequential damages" shall include, but not be limited to, loss of anticipated profits, business interruption, loss of use, revenue, reputation and data, costs incurred, including without limitation, for capital, fuel, power and loss or damage to property or equipment.

Buyer expressly acknowledges and agrees that Seller has set its prices and entered into this Agreement in reliance upon the limitations of liability and other terms and conditions specified herein, which allocate the risk between Seller and Buyer and form a basis of this bargain between the parties.

It is expressly understood that any technical advice furnished by Seller with respect to the use of the Parts and/or Services is given without charge, and Seller assumes no obligation or liability for the advice given, or results obtained, all such advice being given and accepted at Buyer's risk.

7.  PATENTS AND COPYRIGHTS:  Subject to the limitations of the second paragraph of Section 6, Seller warrants that the Services sold, except as are performed specifically for Buyer according to Buyer's specifications, do not infringe any valid United States patent or copyright in existence as of the date of performance.  This warranty is given upon the condition that Buyer promptly notifies Seller of any claim or suit involving Buyer in which such infringement is alleged and cooperates fully with Seller and permits Seller to control completely the defense, settlement or compromise of any such allegation of infringement.  Seller's warranty as to utility patents only applies to infringement arising solely out of the inherent operation according to Seller's specifications and instructions of such Services.  In the event (i) such Services are held to infringe such United States patent or copyright in such suit, and the use of such Services is enjoined, or (ii) a compromise or settlement is made by Seller, Seller shall have the right, at its option and expense, to procure for Buyer the right to continue using such Services or modify same to become non-infringing.  In the event of the foregoing, Seller may also, at its option, cancel this Agreement as to future performance of such Services, without liability.

8.  EXCUSE OF PERFORMANCE:  Seller shall not be liable for delays in performance or for non-performance due to acts of God; war; epidemic; fire; flood; weather; sabotage; strikes or labor disputes; civil disturbances or riots; governmental requests, restrictions, allocations, laws, regulations, orders or actions; unavailability of or delays in transportation; default of suppliers; or unforeseen circumstances; acts or omissions of Buyer, including, without limitation, those specified in Section 19; or any events or causes beyond Seller's reasonable control.  Performance of Services and deliveries of Parts may be suspended for an appropriate period of time or canceled by Seller upon notice to Buyer in the event of any of the foregoing, but the balance of this Agreement shall otherwise remain unaffected as a result of the foregoing.

If Seller determines that its ability to supply the total demand for the Services or Parts or to obtain material used directly or indirectly in the manufacture of the Parts is hindered, limited or made impracticable due to causes set forth in the preceding paragraph, Seller may delay performance of Services or allocate its available supply of the Parts among its purchasers on such basis as Seller determines to be equitable without liability for any failure of performance which may result therefrom.

9.  CANCELLATION:  Buyer may cancel orders only upon reasonable advance written notice and upon payment to Seller of Seller's cancellation charges which include, among other things, all costs and expenses incurred and to cover commitments made by the Seller, and a reasonable profit thereon.  Seller's determination of such cancellation charges shall be conclusive. 

10.  CHANGES:  Buyer may request changes or additions to the Services.  In the event such changes or additions are accepted by Seller, Seller may revise the price and performance dates.  Seller reserves the right to change designs and specifications for the Parts without prior notice to Buyer, except with respect to Parts being made-to-order for Buyer.  Seller shall have no obligation to install or make such change in any Parts manufactured prior to the date of such change.

11.  NUCLEAR/MEDICAL:  SERVICES AND PARTS SOLD HEREUNDER ARE NOT FOR USE IN CONNECTION WITH ANY NUCLEAR, MEDICAL, LIFE-SUPPORT AND RELATED APPLICATIONS.  Buyer accepts Services and Parts with the foregoing understanding, agrees to communicate the same in writing to any subsequent purchasers or users and to defend, indemnify and hold harmless Seller from any claims, losses, suits, judgments and damages, including incidental and consequential damages, arising from such use, whether the cause of action be based in tort, contract or otherwise, including allegations that the Seller’s liability is based on negligence or strict liability.

12.  ASSIGNMENT:  Buyer shall not assign its rights or delegate its duties hereunder or any interest herein without the prior written consent of Seller, and any such assignment or delegation, without such consent, shall be void.

13.  INSPECTION:  Buyer shall have ten (10) days from the date of completion of each portion of the Services to inspect the Services, and in the event of any non-conformity, Buyer must give written notice to Seller within said period stating why the Services are not conforming.  Failure by Buyer to give such notice constitutes unqualified acceptance of the Services.
14.  BILLABLE SERVICES:  Additional charges will be billed to Buyer at Seller’s then prevailing labor rates for any of the following:  a) any Services not specified in Seller’s quotation, Seller’s order acknowledgement, Seller’s scope of work, or other documents referenced herein and therein; b) any Services performed at times other than Seller’s normal service hours; c) if timely and reasonable site and/or equipment access is denied the Seller service representative; d) if it is necessary, due to local circumstances, to use union labor or hire an outside contractor, Seller Service personnel will provide supervision only and the cost of such union or contract labor will be charged to Buyer; (e) if Service or repair is necessary to return equipment to proper operating condition as a result of other than Seller (i) maintenance, repair, or modification (including, without limitation, changes in specifications or incorporation of attachments or other features), (ii) misuse or neglect, (including, without limitation, failure to maintain facilities and equipment in a reasonable manner), (iii) failure to operate equipment in accordance with applicable specifications, and (iv) catastrophe, accident,  or other causes external to equipment; or (f) Seller’s performance is made more burdensome or costly as a result of Buyer’s failure to comply with its obligations herein.

15.  DRAWINGS:  Seller's documentation, prints, and drawings (“Documents”) (including without limitation, the underlying technology) furnished by Seller to Buyer in connection with this Agreement are the property of Seller and Seller retains all rights, including without limitation, exclusive rights of use, licensing and sale.  Notwithstanding the foregoing, Buyer may use the Documents in connection with the Services and Parts.  

16.  EXPORT/IMPORT:  Buyer agrees that all applicable import and export control laws, regulations, orders and requirements, including without limitation those of the United States, and the jurisdictions in which the Seller and Buyer are established or from which Services and Parts may be supplied, will apply to their receipt and use.  In no event shall Buyer use, transfer, release, import, or export Parts in violation of such applicable laws, regulations, orders or requirements.

17.  NON-SOLICITATION:  Buyer shall not solicit, directly or indirectly, or employ any employee of Seller during the period any Services are being provided to Buyer and for a period of one (1) year after the last provision of Services.
18.  GENERAL PROVISIONS:  These Services Terms and Conditions supersede all other communications, negotiations and prior oral or written statements regarding the subject matter of these Services Terms and Conditions.  No change, modification, rescission, discharge, abandonment, or waiver of these Services Terms and Conditions shall be binding upon the Seller unless made in writing and signed on its behalf by a duly authorized representative of Seller.  No conditions, usage of trade, course of dealing or performance, understanding or agreement purporting to modify, vary, explain, or supplement this Agreement shall be binding unless hereafter made in writing and signed by the party to be bound, and no modification or additional terms shall be applicable to this Agreement by Seller's receipt, acknowledgment, or acceptance of purchase orders, shipping instruction forms, or other documentation containing terms at variance with or in addition to those set forth herein.  Any such modifications or additional terms are specifically rejected and deemed a material alteration hereof.  If this document shall be deemed an acceptance of a prior offer by Buyer, such acceptance is expressly conditional upon Buyer’s assent to any additional or different terms set forth herein.  Seller reserves the right to subcontract Services to others.  No waiver by either party with respect to any breach or default or of any right or remedy, and no course of dealing, shall be deemed to constitute a continuing waiver of any other breach or default or of any other right or remedy, unless such waiver be expressed in writing and signed by the party to be bound.  All typographical or clerical errors made by Seller in any quotation, acknowledgment or publication are subject to correction.
The validity, performance, and all other matters relating to the interpretation and effect of this Agreement shall be governed by the law of the state of Ohio  without regard to its conflict of laws principles.  Buyer and Seller agree that the proper venue for all actions arising in connection herewith shall be only in the county of Franklin, state of Ohio, and the parties agree to submit to such jurisdiction. No action, regardless of form, arising out of transactions relating to this contract, may be brought by either party more than two (2) years after the cause of action has accrued.  The U.N. Convention on Contracts for the International Sales of Goods shall not apply to this Agreement.  

19.  ADDITIONAL SERVICE CONDITIONS:  The Buyer shall furnish to Seller, at no cost, suitable working space, storage space, adequate heat, telephone, light, ventilation, regulated electric power and outlets for testing purposes.  The facilities shall be within a reasonable distance from where the Services are to be provided.  Seller and its representatives shall have full and free access to the equipment in order to provide the necessary Services.  Buyer shall provide the means to shut-off and secure electric power to the equipment and provide safe working conditions. Seller is under no obligation to remove or dispose of Parts or equipment unless specifically agreed upon in Seller’s scope of work.  Seller removed Parts become the property of Seller.  Buyer shall immediately inform Seller, in writing, at the time of order placement and thereafter, of any unsafe or  hazardous substance or condition at the site, including, but not limited to, the presence of asbestos or asbestos-containing materials, and shall provide Seller with any applicable Material Data Safety Sheets regarding the same.  Any losses, costs, damages, claims and expenses incurred by Seller as a result of Buyer’s failure to so advise Seller shall be borne by Buyer. Seller, in its sole discretion and without cost or penalty, reserves the right to cancel its performance under this Agreement or any order immediately upon written notice to Buyer following Seller discovery of unsafe or hazardous site substance or condition or any other circumstance altering Seller performance of Services. Buyer shall appoint a representative familiar with the site and the nature of the Services to be performed by Seller to be accessible at all times that Seller personnel are at the site.  Seller shall not be liable for any expenses incurred by Buyer in removing, replacing or refurbishing any Buyer equipment or any part of Buyer’s building structure that restricts Seller access.  Buyer personnel shall cooperate with and provide all necessary assistance to Seller.  Seller shall not be liable or responsible for any work performed by Buyer.
Emerson Network Power, Liebert Services Inc. – Proprietary
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