Attachment #1

Vendor Contract #0000002046, 
06/01/07 through 05/31/12

JAMES G. MURPHY INC.

P.O. BOX 82160

KENMORE, WA. 98028

TEL. 425 486-1246

AUCTIONEERING SERVICES

CONTRACTUAL TERMS AND CONDITIONS
1.1 General
This agreement, which includes the City's Request for Proposals Specification No. FFD-2046, for AUCTIONEERING SERVICES, the Vendor's response thereto, and the Schedules and Attachments thereto, is made this 1 day of June, 2007`  (the “Effective Date”), by and between THE CITY OF SEATTLE, a municipal corporation of the State of Washington (the “City”), and JAMES G. MURPHY INC, a corporation organized and existing under the laws of the State of Washington and authorized to do business in the State of Washington (the “Vendor”).

1.2 Entire Agreement   

This Agreement, including all Schedules and Attachments referenced herein, constitutes the entire Agreement between Vendor and the City.  The City's Request for Proposals (RFP) and the Vendor's Proposal are specifically included as part of this Agreement.  Where there are conflicts between these documents, the controlling document will first be this Agreement, then the RFP, and finally the Proposal.  This Agreement supersedes any other oral or written representation between the City and the Vendor.

1.3 Contract Bond:
1.3.1  The Vendor will furnish a contract bond in the amount of Two Hundred Fifty Thousand Dollars ($250,000).

1.3.2  The bond shall be conditioned upon full performance of all obligations imposed upon the Vendor in the RFP 


         and this Agreement.  The bond must be approved by the City Attorney as to form and sufficiency.  If the bond 

         is found by the City Attorney to be flawed, the Vendor must correct the flaw within ten (10) working  days of 

          written notification to the Vendor that the bond is flawed or the contract shall be terminated.

1.3.3  The bond must be executed by a company authorized to do business as qualified surety in the 

         State of Washington. The Vendor's failure to provide the bond as required herein will be considered a material 

         breach of this contract.

1.4 Payment   The Vendor shall be entitled to payments for services as follows:

1.4.1  Base Commission
The Vendor's base commission will be 9.5 % of the sale price of each vehicle, and each lot of auxiliary vehicle equipment sold. The Vendor's base commission will be 9.5% of the sale price of non-vehicle equipment sold.

1.4.2  Charges for basic vehicle cleaning, preparation



 No charge

1.4.3   Additonal charges to purchasers of vehicles

Vendor will charge purchasers of vehicles an additional administrative fee of eighty-five dollars ($85.00) for each vehicle purchased.

1.4.4   Bid deposits and forfeitures
The Vendor shall require a bid deposit from the purchaser, immediately upon the sale of any vehicle, in the amount of three hundred dollars ($ 300.00). In the event of forfeiture of a deposit, the vehicle shall be sold at the next scheduled auction, and all forfeited funds shall be added to, and accounted for as part of, the gross price for sale of the vehicle.

1.5   Vendor Warranties   The Vendor warrants that, in performing the services:

1.5.1    It will strictly comply with the descriptions and representations as to the services (including performance

           capabilities, accuracy, completeness, characteristics, specifications, configurations, standards, function 

           and requirements) which appear in this Agreement and in the Vendor's response to the City's RFP

           No. FFD-2046 and Vendor’s response to the City’s RFP No. FFD-2046. 

1.5.2 The services will not be in violation of any applicable law, rule or regulation, and the Vendor will have

           obtained all permits required to comply with such law and regulations.

1.6 DATE WARRANTY:  Vendor warrants that all Software provided under this Contract: (i) does not have a life expectancy limited by date or time format; (ii) will correctly record, store, process, and present calendar dates; (iii) will lose no functionality, data integrity, or performance with respect to any date; and (iv) will be interoperable with other software used by Purchaser that may deliver date records from the Software, or interact with date
records of the Software ("Date Warranty"). In the event a Date Warranty problem is reported to Vendor by Purchaser and such problem remains unresolved after three (3) calendar days, at Purchaser's discretion, Vendor
shall send, at Vendor's sole expense, at least one (1) qualified and knowledgeable representative to Purchaser's premises. This representative will continue to address and work to remedy the failure, malfunction,
defect, or nonconformity on Purchaser's premises. This Date Warranty shall last perpetually. In the event of a breach of any of these representations and warranties, Vendor shall indemnify and hold harmless Purchaser from and against any and all harm, injury, damages, costs, and expenses incurred by Purchaser arising out of said breach.


1.7 Termination:
1.7.1     Default

Either party has the right to terminate this Agreement if the other party is in default of any material obligation or representation hereunder which substantially harms the non-defaulting party, and which default is incapable of cure or which, being capable of cure, has not been cured within thirty (30) days after receipt of notice of such default (or such additional cure period as the non-defaulting party may authorize). Neither party will unreasonably terminate this Agreement.

1.7.2     Acts of Insolvency

The City may terminate this Agreement by written notice to the Vendor if the Vendor becomes insolvent, makes a general assignment for the benefit of creditors, suffers or permits the appointment of a receiver for its business or assets, becomes subject to any proceeding under any bankruptcy or insolvency law whether domestic or foreign, or has wound up or liquidated, voluntarily or otherwise.

1.7.3      Force  Majeure /Suspension and Termination

In the event that either party is unable to perform its obligations under this Agreement or to enjoy any of its benefits because of natural disaster or actions or decrees of governmental bodies (hereinafter referred too as a “Force Majeure Event” or “Event”), the party who has been so affected immediately shall give notice to the other party and shall do everything possible to resume performance.  Upon receipt of such notice, the affected party shall be excused from such performance as is affected by the Force Majeure Event for the period of such Event.  If the period of the non-performance exceeds fifteen (15) days from the receipt of the notice of the Force Majeure Event, the party whose ability to perform has not been so affected may terminate this Agreement by giving written notice.  If such Event shall affect the delivery date or warranty provisions of this Agreement, such date or warranty period shall automatically be extended for a period equal to the duration of such Event.

1.7.4    Rights or Duties with respect to Indemnification
Termination or cancellation of this Agreement will not affect any rights or duties arising under it with respect to Section herein, titled “Indemnification.”

1.7.5     REMEDIES --  REPLACEMENT OF SERVICES

In the event the City terminates this Agreement in whole or in part as provided above, the City may procure from another source, upon such terms and in such manner as the City may deem appropriate, services similar to those to be provided under this Agreement, and the Vendor shall be liable to the City for all damages resulting from the acquisition of such alternative services.

1.8     Indemnification: 

1.8.1     The Vendor, its employees, subcontractors, or agents, shall indemnify, hold harmless and defend (including

reasonable attorney's fees) the City, its officers, employees and agents (hereinafter “Indemnified Party”) from and against all claims of, and liability to, third parties (other than liability solely and entirely the fault of the Indemnified Party) for personal or property damage arising from or in connection with the acts, errors, or omissions of the Vendor or its officers, employees, subcontractors, or agents in performing the work required by this Agreement.

1.8.2     The Vendor's obligation to indemnify, hold harmless and defend any Indemnified Party shall survive the expiration 

or termination of this Agreement by either party for any reason.  The Vendor shall conduct the defense in any such third party action arising as described herein and the City shall cooperate fully with such defense.  In the event that a judgment, in whole or in part, is entered against any Indemnified Party, the Vendor promptly shall satisfy and pay such judgment.

1.9        Insurance: The Vendor must provide, at its sole expense, the insurance coverage’s, and acceptable 
             proof    thereof, as described in RFP No. FFD-2046, before any work will be permitted under 
             this Agreement. 

1.10     ACCESS TO BOOKS AND RECORDS:

1.10.1   The Vendor shall permit the City from time to time as the City deems necessary (including after the expiration or

 termination of this Agreement), to inspect and audit at any and all reasonable times in King County, Washington, or at such other reasonable location as the City selects, all pertinent books and records of the Vendor and any subcontractors or other person or entity that has performed work in connection with or related to the Vendor's services under this Agreement to verify the accuracy of accounting records; and shall supply the City with, 


or shall permit the City to make, a copy of any books and records and any portion thereof, upon the City's request.  The Vendor shall ensure that such inspection, audit, and copying right of the City is a condition of any subcontract, agreement, or other arrangement under which any other person or entity is permitted to perform work in connection with or related to the Vendor's services under this Agreement.

1.10.2   For a period of three years after the completion of this Agreement, the City or its agents shall have the right at 

reasonable times to audit in King County, Washington, the books and records of the Vendor bearing upon or connected with the terms and conditions of this Agreement in order to determine compliance with the provisions of this Agreement.

1.10.2   The Vendor shall require its subcontractors to allow the City or its agents to audit their books and records as 

necessary in order to determine compliance with the provisions of this Agreement.  In the event that the audit reveals that there have been errors in payment, the parties agree to immediately correct such errors.  A written request for audit documentation shall be provided to the Vendor and the Vendor, within thirty (30) days from receipt of the request, shall furnish the required documentation.  Such documentation shall be confined to those matters directly related or pertinent to the performance of this Agreement.

1.11     COMPLIANCE WITH THE LAW:

1.11.1   GENERAL

The Vendor shall comply with all applicable Federal or State laws and City Ordinances and with applicable directions, rules and regulations of public officials and departments in enforcement of City Ordinances and with directions, rules, and regulations from the State of Washington or from the United States of America with respect to any portion of this Agreement.

1.11.2    LICENSES AND SIMILAR AUTHORIZATIONS
The Vendor, at no additional expense to the City, shall secure and maintain in full force and effect during the term of this Agreement all required licenses, and similar legal authorization, and comply with all legal requirements.

1.12    Assignment   Neither party shall assign any right or interest nor delegate any obligation owed without 

            the  written consent of the other.

1.13    SUBCONTRACTORS
1.13.1  The Vendor may enter into subcontracts with third parties for its performance of any part of the 

            Vendor's duties and obligations, provided that in no event shall the existence of a subcontract 

            operate to release or reduce the liability of the Vendor to the City for any breach in the 

            performance of the Vendor's duties.  The Vendor agrees to hold the City harmless hereunder for any 

            loss or damage of any kind occasioned by the acts or omissions of the Vendor's 

            subcontractors, their agents, or employees.

1.13.2   The Vendor shall obtain prior written permission from the City, which shall not be unreasonably withheld,

             before   adding, changing, or deleting subcontractors or changing the work assigned to a subcontractor.

1.14   APPLICABLE LAW
    This Agreement shall be governed by the laws of the State of Washington and the Charter and 

    Ordinances of the City.  The venue of any action hereunder shall be in the Superior Court for 

    King County, Washington.

1.15   CITY'S INSTRUCTIONS
     During the term of this Agreement, the Vendor will be responsible for ensuring that its employees

     and agents, whenever on the City's premises, obey all applicable instructions and directions

     issued or published by the City.

1.16   NOTICES
    All notices and other material pertaining to the administration of this Agreement, except the reports

    and payments described in Section 2.2.9 herein, shall be in writing and shall be delivered or mailed 

    to the following addresses:



If to the City:




Jason Edens, Buyer




Department of Executive Administration



City of Seattle



700 Fifth Avenue, Suite #4112



Seattle, WA  98104



PO Box 94687




Seattle, WA 98124-4687


If to the Vendor:




Bob Hensel, Vice President




James G. Murphy Inc.




18226 68th Ave. N.E.




Bothell, WA. 98011



or such other respective address as either party may, from time to time designate in writing.

1.17 NO CONFLICTING AGREEMENT
 Vendor warrants that its entry into and performance of this Agreement, is not limited in any way by any 

  loan, security, financing, contractual or other agreement to which Vendor is a party.

1.18 REMEDIES
  All remedies available at law or in equity to either party  for breach of this Agreement are cumulative and 

  may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an

  election of such remedy to the exclusion of other remedies.

1.19 EFFECT OF WAIVER 
  The waiver of any breach or failure of either party to exercise in any respect any right provided for in this 

  Agreement shall not be deemed a waiver of any further, prior or future breach or right hereunder.  

  No right or obligation of this agreement shall be deemed to be waived, modified or deleted except

  by an instrument, in writing, signed by both parties.

1.20 HEADINGS
  Paragraph headings are included in this Agreement for convenience only and do not change, modify or 

  limit any right or obligation of this Agreement.

1.21 GRATUITIES
  The City may, by written notice to the Vendor, terminate the right of the Vendor to proceed under this 

  Agreement upon one (1) calendar day's notice, if it is found that gratuities in the form of bribes, gifts, 

  or otherwise were offered or given by the Vendor, or any agent as representative of the Vendor, to any 

  official, officer or employee of the City provided that the existence of the facts upon which the City

  makes such findings shall be in issue and may be reviewed by a competent court.  In the event of such

   termination, the City shall be entitled to pursue the same remedies against the Vendor as it could 

   pursue in the event of default by the Vendor.

1.23   INDEPENDENT STATUS OF VENDOR

  Both parties hereto, in the performance of this agreement will be acting in their individual capacities 

  and not as agents, employees, partners, joint ventures or associates of one another. The employee or 

  agents of one party shall not be deemed or construed to be the employees or agents of the other 

  party for any purpose whatsoever.

1.24   AMENDMENTS TO AGREEMENT
  Parties hereto reserve the right to make amendments or modifications to this Agreement by written 

  amendment signed by both parties.  No amendments shall be effective unless signed by both a 

  Vendor representative authorized to bind the corporation and the City's representative.

1.25   CONTRACT ADMINISTRATION
  The Director of Contracting Services or his designee is the Contracting Officer for the City and is the 

  only City officer authorized to execute any amendments to this Agreement.

1.26   AUTHORITY
 Each party has full power and authority to enter into and perform this Agreement, and the person 

 signing this Agreement on behalf of each party has been properly authorized and empowered to 

 enter into this Agreement.  Each party further acknowledges that it has read this Agreement, 

 understands it, and agrees to be bound by it.

1.27   Waiver   

  The City’s failure to insist on performance of any of the terms or conditions herein or to exercise any right 

   or privilege or the City’s waiver of any breach hereunder shall not thereafter waive any other term, 

   condition, or privilege, whether of the same or similar type. 

1.28   Remedies Cumulative
  Remedies under this Contract are cumulative; The use of one remedy shall not be taken to exclude or 

  waive the right to use another. 

1.29    Severability   

   Any invalidity, in whole or in part, of any provision of this Contract shall not affect the validity of 

   any other of its provisions. 

1.30    Major Emergencies or Disasters   

The following provision shall be in effect only during major emergencies or disasters when the City has activated its Emergency Operations Center and the Contractor has been given notice by the City that such activation has occurred. The City is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, the City is contracting with the Contractor under the following terms and conditions: Contractor shall provide to the City, upon the City’s request, such goods and/or services at such time as the City determines. In the event the Contractor is unable to meet the delivery date commitment due to circumstances beyond the reasonable control of the Contractor, the Contractor shall make such delivery as soon as practicable.  If the Contractor is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, the Contractor shall immediately assist the City in whatever manner is reasonable to gain access to such goods and/or services.  In the event that the Contractor is unable to provide such goods and/or services as requested by the City, the Contractor may offer to the City limited substitutions for its consideration and shall provide such substitutions to the City as required above, provided the Contractor has obtained prior approval from the City for such substitution.   The Contractor shall charge the City the price determined in this Purchase Order/Vendor Contract for the goods and services provided, and if no price has been determined, it shall charge the City a price that is normally charged for such goods and/or services (such as listed prices for items in stock).  In the event that the City’s request results in the Contractor incurring unavoidable additional costs and causes the Contractor to increase prices in order to obtain a fair rate of return, the Contractor shall charge the City a price not to exceed the cost/profit formula found in this Purchase Order/Vendor Contract. The Contractor acknowledges that the City is procuring such goods and/or services for the benefit of the public.  The Contractor, in support of public good purposes, shall consider the City as a customer of first priority and shall make its best effort to provide to the City the requested goods and/or services in a timely manner. For purposes of this Purchase Order/Vendor Contract, a “major emergency” or “disaster” shall include, but is not limited to  a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or any combination of the above.

1.31 Non-Discrimination and Equal Employment Opportunity   

During the term of this Contract, the Contractor agrees as follows:  The Contractor will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  The Contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following:  employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  The Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the City’s Contracting Services Director setting forth the provisions of this nondiscrimination clause.

1.32  Non-Discrimination in Contracting:
1.32.1  Any non-discrimination requirements set forth in any federal regulations or statutes included or referenced in

            the solicitation will apply.  

1.32.2   The City encourages the Contractor to employ a workforce reflective of the region’s diversity. 

1.32.3   Discrimination – The Contractor shall not create barriers to open and fair opportunities for all to

            participate in all City contracts and to obtain or compete for contracts and subcontracts as sources of 

            supplies, equipment, construction and services.  In considering offers from and doing business with

            subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, 

            creed,religion, sex, age, nationality, marital status, sexual orientation or the presence of any 

            mental or physical disability in an otherwise qualified disabled person.

1.33   Non-Discrimination in Benefits:
1.33.1 Compliance with SMC Ch. 20.45:  The Vendor shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Vendor is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Vendor provides to its employees with spouses.  At the City’s request, the Vendor shall provide complete information and verification of the Vendor’s compliance with SMC Ch. 20.45.   Failure to cooperate with such a request shall constitute a material beach of this Agreement. (For further information about SMC Ch. 20.45 and the Equal Benefits Program Rules call (206) 684-4529 or review information at http://cityofseattle.net/contract/equalbenefits/)
1.33.2 Remedies for Violations of SMC Ch. 20.45:  Any violation of Section 2.31 of this Agreement shall be a material breach of the Agreement for which the City may:

1.33.2.1   Require the Vendor to pay liquidated damages in the amount of five hundred dollars ($500.00 USD) 

                per day for each day that the Vendor is in violation of SMC Ch. 20.45 during the term of the

                Agreement; or

1.33.2.2 In the event the Vendor willfully refuses or repeatedly fails to comply with the requirements of SMC Ch. 20.45,  terminate the Agreement; or

1.33.2.3 Disqualify the Vendor from bidding on or being awarded a City contract for a period of up to five (5) years; or

1.33.2.4 Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated thereunder.

