Attachment #1 – Scope & General Conditions 

Vendor Contract #0000002709

Contract Term:  05/03/2010 through 04/30/2015


H.D. FOWLER CO., INC
13440 SE 30th St.
Bellevue, WA. 98005      
206-255-4314
425-641-8885 fax           
Contact:  Ryan Huff, Municipal Sales
FIRE HYDRANTS, DRAINAGE AND WASTE WATER
PARTS AND ACCESSORIES FOR OTHER WATER OPERATIONS

GENERAL CONDITIONS

This Attachment #1 modifies form terms and conditions issued by the City and take precedence over such terms and conditions in the event that a provision of this Attachment #1 conflicts with any other provision of the contract, this attachment shall control.
SCOPE OF WORK

The Contractor shall supply ordering departments, City of Seattle, with parts, accessories, and miscellaneous

supplies and parts for the City of Seattle Water System, through the Seattle Public Utilities, including the

following major activities:
1. Supply parts and accessories for the maintenance of fire hydrants currently in use by the City;

2. Provide parts and accessories for the City’s Drainage and Waste Water Operation;

3. Provide parts and accessories, such as gate valves, to control the flow of water within the City’s infrastructure;

4. Provide miscellaneous supplies and accessories for other aspects of the City’s water system;  

5. Provide technical assistance as requested.

SPECIAL TERMS AND CONDITIONS
Contract Term:  This contract shall be for five years, with one two-year extension allowed at the option of the City.  Such extensions shall be automatic, and shall go into effect without written confirmation, unless the City provides advance notice of the intention to not renew.  The Contractor  may also provide a notice to not extend, but must provide such notice at least 45 days prior to the otherwise automatic renewal date. 
Rebate: The City requires the Contractor to provided the City with a rebate percentage of not less than 3% for the total money spent each year for the term of the Contract and an additional 2% that takes the form of incentivized contract usage, online ordering and tracking or other rebate approaches that will achieve greater efficiencies for the City.  Contractors commitment is embedded below.

Department. The rebate will be provided to the City on the anniversary of the contract, to reflect total expenditures for the 12 month period. The vendor will calculate the amount due and provide supporting documentation with the payment. All monies spent between the City and the Contractor are to be considered part of the rebate, unless the Contractor can clearly differentiate a spend category that is clearly not associated with the contract. 

Not a Mandatory Use or Guaranteed Utilization Contract:  The City does not guarantee utilization of this contract.  Any estimates of use provided by the City doing the Solicitation processor does not serve as a guarantee of usage under any under this Contract.  The City reserves the right to terminate this contract under the conditions named herein, and/or to order quantities from other sources based on the needs of the City. 
The City reserves the right to use other contract sources to obtain these products or services, including such resources as State of Washington Contracts and other public agency contracts that the City of Seattle is eligible to use as a result of an Interlocal Agreement.  
Expansion Clause: This Contract may be expanded as allowed below. A modification may be considered per the criteria and procedures below, for any ongoing Blanket Contract that has not yet expired.  Likewise, a one-time Purchase Order may be modified if the bid reserved the right for additional orders to be placed within a specified period of time, or if the project or body of work associated with a Purchase Order is still active.  Such modifications must be mutually agreed.  The only person authorized to make such agreements on behalf of the City is the Buyer from the City Purchasing Division (Department of Executive Administration).  No other City employee is authorized to make such written notices.  Expansions must be issued in writing from the City Buyer in a formal notice.  The Buyer will ensure the expansion meets the following criteria collectively:  (a)  it could not be separately bid, (b) the change is for a reasonable purpose, (c) the change was not reasonably known to either the City or vendors at time of bid or else was mentioned as a possibility in the bid (such as a change in environmental regulation or other law); (d) the change is not significant enough to be reasonably regarded as an independent body of work; (e) the change could not have attracted a different field of competition; and (f) the change does not vary the essential identity or main purpose of the contract.  The Buyer shall make this determination, and may make exceptions for immaterial changes, emergency or sole source conditions, or for other situations as required in the opinion of the Buyer. 

Note that certain changes are not considered an expansion of scope, including an increase in quantities ordered, the exercise of options and alternates in the bid, or ordering of work originally identified within the originating solicitation. If such changes are approved, changes are conducted as a written order issued by the City Purchasing Buyer in writing to the Vendor.
Vendor Usage Reports:  The City may request that the Contractor provide reports of purchases made by the City during the contract term.  Within 10 business days of a request, the Contractor will supply the City a report in the requested format. The report must be clearly titled (Company name, contact information, dates of report period).   The Contractor will provide, upon a request by the City, information sorted according to the City request, which may include: invoice specific detail or summary detail, by item name, by the user name (the department customer placing the order), by City Department, and date of order.   
Trial Period and Right to Award to Next Low Bidder: A ninety (90) day trial period shall apply to contract(s) awarded as a result of this solicitation.  During the trial period, the Contractor must perform in accordance with all terms and conditions of the contract.  Failure to perform during this trial period may result in the immediate cancellation of the contract.  In the event of dispute or discrepancy as to the acceptability of product or service, the City’s decision shall prevail.  The City agrees to pay only for authorized orders received up to the date of termination.  If the contract is terminated within the trial period, the City reserves the option to award the contract to the next low responsive Bidder by mutual agreement with such Bidder.  Any new award will be for the remainder of the contract and will also be subject to this trial period.  
Schedule, Orders, Delivery
Order Desk:  The winning Bidder shall provide a telephone service or “order desk” to receive calls from City departments for advice or assistance, recommendations on products, parts, and repairs, and for receiving and processing of phone orders.  The Order Desk shall be available from 7:00a.m. to 5:00 p.m. all business days except City holidays.  If your standard operating hours are otherwise, notify the solicitation Coordinator.  Depending on the operating needs of the Department, hours that are similar to, but not exactly the same as the 7-5 schedule may be accepted by the City as material compliance to this requirement.
Adequate Inventory and Response Times:   The Contractor shall provide five (5) business days’ response time and delivery for most new orders placed by the City.  Contractor will maintain adequate inventory to stock and provide same-day response on the most frequently ordered items, allowing City employees to purchase products or parts at the Contractor location within the same-day of placing the order.
Pick-up Option:  City employees may pick up orders that are purchased or that have been serviced at the Contractor location, directly at the Contractor’s location, at the option of the City employee.  Contractor shall request City ID along with the employee’s Washington Driver’s license, City shop assignment and City equipment number when placing and picking up an order.
Delivery Option:  The Contractor shall provide a delivery service that will be available for routine orders.  The Contractor will pick up or deliver products to the City location specified.  There will not be an additional charge for delivery, unless specified in the Bid.
No Minimum Order: There is no minimum order size for this contract.

Warranty:  The Contractor shall warrant all materials and workmanship delivered under any resulting contract to be free from defects, damage or failure for any reason whatsoever which the City may reasonably determine is the responsibility of the Contractor, for a minimum of ninety (90) days after the date of final acceptance and without cost to the City for labor, materials, parts, installation or any other costs except where longer periods of warranty of guarantees are specified.
Right to Replace Products & Product Discontinuance:  In the event the manufacturer discontinues or replaces a product, Contractor may request the City substitute a new product or model on the contract.  The City may allow the Contractor to provide a substitute product, upon confirmation that the product has been discontinued.  Pricing for such a product replacement or substitute must be the same discount rate as provided to the City on the original product.

Cancellation of Orders:  The City may cancel an order before delivery without penalty or charge, providing that the Contractor has not incurred any special production costs such as custom fabrication in fulfilling the order. If the City cancels the order after production has begun for a non-standard or custom order, then the Contractor may charge the customer reasonable expenses incurred up until the date of the cancellation, that cannot be reasonably avoided or offset by the Contractor, not in any event to exceed 10% of the total value of the order.


Returns and Restocking:  

· Vendor Error: No restocking charge for items ordered due to Vendor error.  Vendor pays all shipping costs.

· Standard Stock items:  No restocking fee applies if new, unused, in original packaging and shipped back within 30 days of receipt by the City.  Customer pays the shipping cost.

· Non-Standard or Custom items:  Item(s) may be returned if new, unused, in original packaging and shipped back within 30 days of receipt.  If the City cancels the order after production has begun for a non-standard or custom order, then the Vendor may charge the customer reasonable expenses incurred up until the date of the cancellation, that cannot be reasonably avoided or offset by the Vendor, not in any event to exceed 10% of the total value of the order.
· Fabricated Items:  Items that are custom engineered and fabricated to design specifications may be returned under the terms negotiated between the parties upon request of the City.

· Failure to perform:  If Vendor has presented a particular product as suitable and fit for the purpose described by the City herein or upon order by the City, and the product fails to perform as advised and/or specified, that shall be defined as a Vendor error.  No restocking charge shall be charged to the City.  Further, if such fitness could not have been determined until the product had been in use, the City may return the product opened and used within 30 days of receipt without penalty or charges due to the City. 

Pricing and Invoicing

Prohibition on Advance Payments.  The City does not accept requests for early payment, down payment or partial payment, unless the Bid or Proposal Submittal specifically allows such pre-payment proposals or alternates within the bid process.  Maintenance subscriptions may be paid up to one year in advance provided that should the City terminate early, the amount paid shall be reimbursed to the City on a prorated basis; all other expenses are payable net 30 days after receipt and acceptance of satisfactory compliance.

Requests for Price Increases must be delivered to the City Purchasing Buyer in accordance to the rules below.  No other employee may accept a rate increase request on behalf of the City.  Any invoice that is sent to the City with pricing above that specified by the City in writing within this Contract or specified within an official written change issued by City Purchasing to this contract, shall be invalid.  Payment of an erroneous invoice does not constitute acceptance of the erroneous pricing, and the City would seek reimbursement of the overpayment or would withhold such overpayment from future invoices.

1. Discount from Manufacturer List Pricing:  The City will not accept requests to change discount rates below Manufacturer List prices or mark-up above wholesale, except for those that are more favorable to the City than the original contract.  As manufacturer list prices change, the net price to the City will automatically change in the same percentage as the discount rate to the City.  
2. Fixed Product Pricing:  For product and supply contracts that provide on-going, multiple year supply.  The Vendor may submit notice of a price reduction that provides more favorable and lower prices to the City, at any time during the contract.  Requests by the Vendor to increase pricing shall be no sooner than two years after the execution of the contract, are at the discretion of the Buyer; and must also be: 

· The direct result of increases at the manufacturer's level (or if Vendor is a supplier of a raw material delivered directly to the City such as cement or soil, the increase must be verified at the supplier level). 

· Incurred after contract commencement date.  

· Not produce a higher profit margin than that on the original contract.

· Clearly identify the items impacted by the increase.

· Be filed with Buyer a minimum of 90 calendar days before the effective date of proposed increase.

· Be accompanied by detailed documentation acceptable to the Buyer sufficient to warrant the increase.  

· The United States published indices such as the Producer Price Index or other government data may be referenced to help substantiate the Vendor’s documentation.  A link to the PPI Commodity Data is available at http://data.bls.gov/PDQ/outside.jsp?survey=wp.

· The Adjustment (if any) shall remain firm and fixed for at least 365 days after the effective date of the adjustment.

· Should not deviate from the original contract pricing scheme/methodology.

Cost Reductions:  Any cost reductions to the Vendor, such as rebates or “specials”, shall be reflected in a reduction of the contract price effective immediately.  Seattle will not be bound by prices contained in an invoice that are higher than those in the contract.  Unless the higher price has been accepted by the City and the contract amended, the invoice may be rejected and returned to the Vendor for corrections.   
Invoicing:  The Vendor is required to provide a method for tracking the cost of the item to the City, with the City discount calculation displayed so that pricing discounts can be easily tracked and verified by the City with each invoice.  Each invoice to the City shall specify the “Manufacturers Current List Price,” the discount rate that the City receives, and the final net cost to the City.  
Contract Number on Invoice:  The Vendor is required to prominently print the City Contract Number on the Invoice.
Catalogue and Manufacturer List Pricing:  Upon request by the City, the Vendor shall also provide access to the “Manufacturer’s Current Price List” in electronic and/or paper format.  Such requests may be for current catalogue pricing or for past catalogue that are within the term of the contract.  

Selling to City Vendors: Unless rejected by the Vendor in the Offer submitted to the City, the Contract will default to permitting City contractors to accept orders from City Vendors who are working on City projects, and sell the Vendors your products at the City contract price. The City may recommend your City contract as a source, to other winning City contractors for certain products.
Environmental Specifications

Order Desk:  Contractor shall provide a telephone service or “order desk” to receive calls from City departments for advice or assistance, recommendations on parts and repairs, and for receiving and processing phone orders.  The Order Desk shall be available from 7:00 a.m. to 5:00 p.m. all business days except City holidays.
Provide Technical Expertise:  Provide product support, including technical assistance, troubleshooting problems, advice on economical order quantities, advice on changes on product design, product recommendations and follow-up on product performance.  Provide by telephone the manufacturer’s technical engineering department for any problem relating to products supplied to the City by the Contract. Assist customers in making cost effective purchases and suggesting alternate products or methods.  

Adequate Inventory and Response Times:  The supplier shall provide one business day response time and delivery for most orders placed by the City.   Contractor will maintain adequate inventory to stock and provide same-day response on the most frequently ordered items, allowing City employees to purchase products at the Contractor location or for delivery by the Contractor, within the same-day of placing the order. 

Pick-Up Option:  City employees may deliver and pick-up purchased products at the Contractors location, at the option of the City employee.

Delivery Option:  The Contractor shall also provide a delivery service that will be available for routine orders.  The Contractor will deliver products to the City location specified. There will not be an additional charge for delivery.

No Minimum Order: There shall be no minimum order size for this contract.
Warranty:  Manufacturer warranty or better shall be provided for all new tools purchased from the Contractor and for repair services made by the Contractor, and shall be no less than 90-days parts and labor.

Pricing:  Pricing shall be discounted below the “Net Distributors Current Price List,” that is in effect at the time that the City places the order.  Prices will be adjusted as frequently as the Distributor pricing lists change with no minimum duration that such price lists must remain in effect.  Contractor will provide catalogs and price lists to contract users upon request at no additional cost.
Invoicing:  The Contractor shall provide a method for tracking the current “Net Distributors Current Price List,” and the discounted pricing, that can be easily tracked and verified by the City with each invoice.  This includes providing invoices to the City that specify the “Net Distributors Current Price List” pricing for the product.  Upon request by the City, the Contractor shall also provide access to the “Net Distributors Current Price List,” in electronic and/or paper format.  Such requests may be for current catalogue pricing or for past catalogue prices that are within the term of the contract. 

CONTRACT TERM, PRICING, OTHER PROVISIONS
Contract Term:  This contract shall be for four years.  Extensions are not anticipated, but may be agreed upon between the Contractor and the City. 
Rates and Prices:  Pricing on the Pricing Sheet (Bid Offer Form) is the discount rate that will be applied to all products throughout the duration of the contract.  The Pricing Sheet (Bid Offer Form) specifies the most commonly purchased items, but the supplier may sell other filter products at the same discount rate.  Pricing shall be manufacturer list price less the discount specified on the Pricing Sheet .  No changes to the discount rate shall be provided to Contractor during the life of the contract including all extensions, except for reductions in the discount rate. 

Cost Reductions:  Any cost reductions to the Contractor, such as rebates or “specials”, shall be reflected in a reduction of the contract price effective immediately.  Seattle will not be bound by prices contained in an invoice that are higher than those in the contract.  Unless the higher price has been accepted by the City and the contract amended, the invoice may be rejected and returned to the Contractor for corrections.   
Expansion Clause:  Contract may be expanded by the Buyer in writing to include any other item normally offered by the Contractor, as long as the price of such additional products is based on the same cost/profit formula as the listed item.

Environmental Standards:  The City seeks to ensure that all purchases comply with recent environmental standards and product specifications.  The USEPA Standards for this product shall be a minimum specification, if any such standards have been published by the USEPA, unless specified otherwise herein. See http://www.epa.gov/epaoswer/non-hw/procure/index.htm
Factory Authorized Dealer:  By submitting an Offer, the Contractor certifies that he is a factory authorized dealer/distributor of product quoted and is qualified and equipped to offer in-house service, maintenance, technical training assistance, and warranty services, including available of spare parts and replacement unites. 
Trial Period and Right to Award to Next Low Bidder: A ninety (90) day trial period applies to this contract(s) awarded as a result of the solicitation.  During the trial period, the Contractor must perform in accordance with all terms and conditions of the contract.  Failure to perform during this trial period may result in the immediate cancellation of the contract.  In the event of dispute or discrepancy as to the acceptability of product or service, the City’s decision shall prevail.  The City agrees to pay only for authorized orders received up to the date of termination.  If the contract is terminated within the trial period, the City reserves the option to award the contract to the next low responsive bidder by mutual agreement with such bidder.  Any new award will be for the remainder of the contract and will also be subject to this trial period.  

GENERAL AND ENVIRONMENTAL INDEMNIFICATION: The Contractor shall take all necessary precautions for prevention of accidents, injuries and property damage.
            The Contractor shall indemnify, release, defend and hold the City and its officers, employees, and agents

harmless from and against any and all (1) losses, claims, demands, actions, causes of action, damages,

liabilities, judgments and expenses (including reasonable attorneys' fees and expenses and consulting fees and

expenses) and (2) all other losses, claims, demands, actions, causes of action, damages, liabilities, judgments

and expenses (including reasonable attorneys' fees and expenses and consulting fees and expenses) relating to

any hazardous, dangerous or toxic material, waste, or substance, or other pollutant or contaminant, or to

compliance, with any Environmental or Safety Law; arising out of or resulting from:

i) the Contractor's performance or lack of performance under this Contract,

ii) the violation of law or breach of this Contract by the Contractor or any of its employees, agents, or contractors, or 

iii) the release of any hazardous, dangerous or toxic material, waste, or substance, or other pollutant or contaminant resulting from Contractor's performance or lack of performance under this Contract or from the violation of law by, breach of this Contract by, or act or omission of the Contractor or any of its employees, agents or contractors under this Contract.

When the Contractor learns of a claim, or of circumstances reasonably likely to give rise to a claim, against the

Contractor or the City, the Contractor shall immediately notify the City. In the event that any suit or claim

based upon any such loss, claim, action, damage, expense, or liability is brought against the City, the

Contractor, upon notice of the commencement thereof, shall defend the same at its sole cost and expense,

except that the City may, at its option and the City's cost, participate in the defense with counsel of its

choosing. If any final court judgment, alternative dispute resolution award or settlement be adverse to the City

based on the City's sole negligence, the Contractor shall not be obligated to pay the judgment, award or

settlement. In such case where the Contractor is not obligated to pay, if the City required the Contractor to

undertake the City's defense, the City shall reimburse to the Contractor the amount of any reasonable attorney

fees, litigation expenses and costs incurred by the Contractor in defending the City.

If both (1) a court of competent jurisdiction issues a final determination that RCW 4.24.115 governs the

liability and no appeal of such determination is pending and (2) the liability was caused by or resulted from the

concurrent negligence of (a) the Contractor or its officer, agent or employee and (b) the City or its officer,

agent or employee, then these indemnity provisions shall be valid and enforceable only to the extent of the

Contractor's negligence.

The Contractor shall pay every judgment, alternative dispute resolution award, settlement, and other liability for which the Contractor is responsible when payment is due. If the Contractor fails to do so, and the City pays the liability, the Contractor shall pay the City interest at the statutory rate for judgments, accruing from the date the City pays the liability.

The provisions of this section have been mutually negotiated and shall survive any termination or expiration of

this Contract. In the event that this section conflicts with any other provision of the Contract, this section shall

control. The Contractor expressly waives, with respect to the City only, its immunity under RCW Title 51,

Industrial Insurance.

LIABILITY INSURANCE: The Contractor shall secure, prior to the commencement of work for this project, and shall maintain at all times during the term of this Contract, at no expense to the City, policy or policies of insurance in accordance with Paragraph 26, of the City’s Terms and Conditions, (Attachment #4).
NOTICE TO CITY OF LABOR DISPUTES OR OTHER CIRCUMSTANCES: Whenever the Contractor has knowledge that any actual or potential labor dispute threatens to delay the timely performance of the Contract, the Contractor shall immediately give notice thereof, including all relevant information with respect thereto, to the Contract Administrator.
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