
CITY OF SEATTLE
VENDOR CONTRACT AGREEMENT #0000001829
FOR SERVICES TO SUPPORT

CITY OF SEATTLE INDUS CUSTOMER MANAGEMENT SUITE

May 12, 2006

THIS AGREEMENT is made and entered into by and between THE CITY OF SEATTLE (“City”) a municipal corporation of the State of Washington and MAK Solutions, Inc. a corporation organized and existing under the laws of the State of South Carolina and authorized to do business in the State of Washington.
1. Entire Agreement:   This Vendor Contract (hereinafter referred to as the “Contract”), including all attachments, amendments and subsequently issued change notices, comprises the entire agreement between the City of Seattle (hereinafter referred to as “the City”) and MAK Solutions, Inc.  (hereinafter referred to as “the Contractor”).  The City’s Request for Proposal and the Contractor’s Offer are explicitly included in this Contract.  Where there are conflicts between these documents, the controlling document shall first be the Contract, then the Request for Proposal as amended, and then the Contractor’s Offer.
 
2. Term:  The term of the Contract shall be five (5) years effective May 12, 2006.  The Contract may be extended in two-year increments for an additional four (4) years.  Such extensions shall be automatic, and will not require a written notice to take effect, unless either party provides advance notice of the intention to not renew.  Such notice shall be given at least 45 days prior to the otherwise automatic renewal date. 

3. Schedule:   Unless the City’s Buyer requests a change in schedule, the Contractor shall deliver the items or render the services by the “Last Item Due Date” stated on the Vendor Contract Signature Page   At the City’s option, Contractor’s failure to timely deliver or perform may require expedited shipping at Contractor’s expense, or may be cause for termination of the Contract and the return of all or part of the items at Contractor’s expense.  If Contractor anticipates difficulty in meeting the schedule, the Contractor shall promptly notify the City’s Buyer of such difficulty and the length of the anticipated delay.


4. Scope of Services: 

4.1
The Contractor shall provide services to the City for the Indus Customer Management Suite on an as-needed basis. 

4.2
Depending upon the requirements of the City, the Contractor shall provide services including but not limited to data migration between software releases, database/application performance analysis and tuning, business process development and maintenance, applications development inclusive of all phases of life cycle, business and technical training of Indus applications, production support in troubleshooting City-owned application software, and providing related services including project management, business analysis, training, and business process.  

4.3
During the term of the contract the City Project Manager will contact each Contractor for the Indus Customer Information Suite.  The City Project Manager will provide the Contractor with a draft Service Request Order (Exhibit 1).  The Contractors will be given information regarding the services required, will be given an opportunity to ask questions, and will be asked to provide a written quote by a specified date.  The City Project Manager will issue a Service Request Order to the Contractor meeting all of the requirements for the services, including but not limited to schedule, availability of qualified and expert resources, past performance, etc.  The Service Request Order will include specific acceptance criteria.  
5.    No Mandatory or Guaranteed Utilization

Actual utilization will be based on the demand for services, service reputation of the Vendor, or any other factor deemed important to the City.  During the term of the Vendor Contract and at the City’s sole discretion, the City may solicit and award other contracts for the same or similar services.  The City reserves the right to award multiple or partial contracts, to terminate contracts under the conditions contained herein, and/or to order quantities based on the needs of the City.  


 6.    Payment:   
The City agrees to compensate as specified pursuant to the Service Request Order.  Payment shall only be made for services performed and/or product delivered, after receipt, review and authorization by the City.  Such payment shall be paid according to early payment discount terms, or if no early payment discount is offered, thirty (30) days after the City’s receipt and acceptance of the goods or completion and acceptance of the services. Payment periods will be computed from either the date of delivery an acceptance of all goods ordered, the acceptance by the City of completion of all services, or the date of receipt of a correct invoice, whichever date is later. This section is not intended to restrict partial payments that are specified in the Contract.  All dollars referenced in this Contract are US Dollars.

State law prohibits the City from paying in advance for goods and services.  No request for early payment, down payment, or partial payment will be honored; payment shall be made only upon delivery and acceptance of goods and services.  Maintenance may be paid up to one year in advance provided that should the City terminate early, the amount paid shall be reimbursed to the City on a pro-rated basis; all other expenses are payable net 30 days after receipt and acceptance and satisfactory compliance.

7. Invoices:  
The Contractor will invoice the City separately for each Service Request Order.  Final payment of the work order shall be no less than 25% of the total work order, and shall not be made until the City Project Manager has fully accepted the work.  Invoices must show a breakdown of services or products provided and price for each.  Invoices must specify the Name and Phone Number of the City employee that placed the order.
8.  Taxes, Fees and Licenses.

Taxes:  Where required by state statute, ordinance or regulation, the Contractor shall pay for and maintain in current status all taxes that are necessary for contract performance.  Unless otherwise indicated, the City agrees to pay State of Washington sales or use taxes on all applicable consumer services and materials purchased.  No charge by the Contractor shall be made for federal excise taxes and Seattle agrees to furnish Contractor with an exemption certificate where appropriate.  
Fees and Licenses:  The Contractor shall pay for and maintain in a current status, any license fees, assessments, permit charges, etc., which are necessary for contract performance.  It is the Contractor’s sole responsibility to monitor and determine any changes or the enactment of any subsequent requirements for said fees, assessments, or charges and to immediately comply with said changes during the entire term of this Contract.  Contractor must pay all custom duties, brokerage or import fees where applicable as part of the contract price.  Contractor shall take all necessary actions to ensure that any materials or equipment purchased are expedited through customs.  

The Contractor shall calculate and enter the appropriate Washington State and local sales tax on the invoice.  Tax is to be computed on new items after deduction of any trade-in, in accordance with WAC 458-20-247. 

9. Pricing.  
Request for price increases shall be considered only immediately prior to a contract anniversary period as follows:  Prices outlined in Exhibit 2 shall be fixed and firm for two (2) years from the effective date of the contract.  After which time, the vendor may submit a written request for a price increase to the City’s Buyer.  The written request is to be a least forty-five (45) days in advance of that date.  Thereafter, written request for price increases shall only be considered when provided at least forty-five (45) days prior to the contract anniversary date, and shall take effect on the contract anniversary date.  
 Such requests shall demonstrate the following:

· Price request shall be no greater than the total of changes to the CPI Index for King County or other pricing index appropriate to the particular product herein;

· Not produce a higher profit margin than that on the original contract; 

· Clearly identify the items impacted by the increase;

· Be accompanied by documentation acceptable to the Buyer sufficient to warrant the increase;

· And remain firm for a minimum of 365 days.

The request shall be considered by the Buyer and may be accepted or rejected.  Failure to submit a price request at least 45-days prior to the contract anniversary date shall result in a continuation of all existing pricing on the contract until the next contract anniversary date.  The decision to accept any price increase will be at the sole discretion of the Buyer.  

The Buyer may exempt these requirements for extraordinary conditions that could not have been known by either party at the time of solicitation or for other circumstances beyond the control of both parties, in the opinion of the Buyer.

10. Cost Reductions:  
During the term of this Contract, any price decrease the Contractor receives from its suppliers shall be reflected in a reduction of the prices in this Contract and effective as of the date of the supplier’s decrease.  In the event during the term of this Contract, the Contractor enters into lower pricing agreements with a customer with similar usage quantities, the Contractor shall promptly notify the City and offer such lower pricing to the City.  The City will not be bound by prices contained in an invoice that are higher than those in the Contract.  Unless the higher price has been accepted by the City and the Contract amended, the invoice may be rejected and returned to the Contractor for corrections.   

11. Travel Expenses:  
If this work encompasses travel exceeding 100 miles of the intersection of Fifth Avenue and Cherry Street, Seattle, Washington and that has been approved by the City, the following shall apply.  All such expenses must be pre-approved in writing by the Project Manager.

· City will reimburse the Contractor at actual cost for allowed travel and living expenses that are pre-approved by the City in writing and are necessary and directly applicable to the work required by this Contract.  Allowed travel and living expenses include coach airfare, transportation between the airport and downtown Seattle, lodging and meals.  No other travel and living expenses shall be allowed.  

· The billing for direct expenses specifically identifiable with this Contract shall be an itemized listing of the charges supported by copies of the original bills, invoices, expense accounts, sub consultant/subcontractor paid invoices, and other supporting documents used by the Contractor to generate invoice(s) to the City.  The original supporting documents shall be available to the City for inspection upon request.  All charges must be necessary for the services provided under this Contract.

· The City will reimburse the actual cost for travel expenses incurred as evidenced by copies of receipts supporting such travel expenses.
 
· Airfare: Airfare will be reimbursed at the actual cost of the airline ticket.  The City will reimburse for Economy or Coach fare only.  Receipts detailing each airfare are required.

· Meals:  Meals will be reimbursed at the Federal Per Diem daily rate for Seattle and do not require receipts or additional documentation.  The City will not reimburse for alcohol at any time.

· Lodging:  Lodging will be reimbursed at actual cost incurred up to a maximum of the published Runzheimer Cost Index for Seattle.  Receipts detailing each day / night lodging are required.  The City will reimburse at the single occupancy rate. 

· Miscellaneous Travel (e.g. taxi, shuttle, etc.):  Miscellaneous travel expenses will be reimbursed at the actual cost incurred.  Receipts are required.
12. Delivery.  Except when instructed otherwise, delivery must be made during normal work hours and within timeframes proposed by Contractor herein and as accepted by the City.  Failure to comply may subject Contractor to non-delivery assessment charges and/or damages as appropriate.  Seattle reserves the right to refuse shipment when delivered before or after normal working hours.  Contractor shall verify specific working hours of offices and so instruct carrier(s) to deliver accordingly.  The acceptance by the City  of late performance without objection or reservation shall not waive the right of the City to claim damages for such breach, nor preclude the City from pursuing any other remedy provided herein, including termination, nor constitute a waiver of the requirements for the timely performance of any obligation remaining to be performed by Contractor.  All deliveries are to be made to the applicable delivery location in accordance with Interstate Commerce Commission rules or as indicated in the Contract.  When applicable, Contractor shall take necessary actions to safeguard items during inclement weather.

13. Identification.   All invoices, packing slips, packages, instruction manuals, correspondence, shipping notices, shipping containers, and other written documents affecting this Contract shall be identified by the applicable Contract number.  Packing lists shall be enclosed with each shipment, indicating the contents therein. 

14. Charges for handling.  No charges will be allowed for handling that includes but is not limited to packing, wrapping, bags, containers, or reels, unless otherwise stated herein.

15. Contract Notices, Deliverable Materials and Invoices Delivery.  Official Contract notices shall be delivered to the following addresses (or such other address (es) as either party may designate in writing):

If delivered by the U.S. Postal Service, it must be addressed to:
 

Vivian Uno

 

City of Seattle Purchasing and Contracting Services 

PO Box 94687


Seattle, WA  98124-4687

If delivered by other than the U.S. Postal Service, it must be addressed to:
 

Vivian Uno
 

City of Seattle Purchasing and Contracting Services 




Seattle Municipal Tower



700 5th Ave., #4112


Seattle, WA  98104-5042

Phone:  206-684-0449
Fax:  206-233-5155
E-Mail:  Vivian.uno@seattle.gov
       
Project work, invoices and communications shall be delivered to the City Project Manager listed on the Service Request Order. 

16. Representations.   Contractor represents and warrants that it has the requisite training, skill and experience necessary to provide Work and is appropriately accredited and licensed by all applicable agencies and governmental entities.

17. Warranties:   
Product:  Contractor warrants that all materials, equipment, and/or services provided under this Contract shall be fit for the purpose(s) for which intended, for merchantability, and shall conform to the requirements and specifications herein.  Acceptance of any service and inspection incidental thereto by the City shall not alter or affect the obligations of the Contractor or the rights of the City.

Price:  Contractor warrants that prices of materials, equipment, and services set forth herein do not exceed those charged by the Contractor to any other customer purchasing the same goods or services under similar conditions and in like or similar quantities.

18. Independent Contractor.   It is the intention and understanding of the Parties that Contractor shall be an independent contractor and that the City shall be neither liable for nor obligated to pay sick leave, vacation pay, or any other benefit of employment.  Additionally, the City shall be neither liable for nor obligated to pay social security or other tax that may arise as an incident of employment.  The Contractor shall pay all income and other taxes as due.  Industrial or other insurance that is purchased for the benefit of the Contractor shall not be deemed to convert this Contract to an employment contract.  It is recognized that Contractor may or will be performing work during the term for other parties and that the City is not the exclusive user of the services that Contractor provides.

19. Inspection.  Work shall be subject, at all times, to inspection by and with approval of the City, but the making (or failure or delay in making) such inspection or approval shall not relieve the Contractor of responsibility for performance of the Work in accordance with this Contract, notwithstanding the City’s knowledge of defective or non-complying performance, its substantiality or the ease of its discovery.  The Contractor shall provide sufficient, safe, and proper facilities and equipment for such inspection and free access to such facilities.

20. Title, Risk of Loss, Freight, Overages or Underages.   Title of goods received under this contract shall remain with the Contractor until they are delivered to the address specified, at which time title passes to the City. Regardless of FOB point, Contractor agrees to bear all risks of loss, injury, or destruction of goods and materials ordered herein which occur prior to delivery and acceptance.  Such loss, injury, or destruction shall not release Contractor from any obligations under.  Prices include freight prepaid and allowed.  Contractor assumes the risk of every increase, and receives the benefit of every decrease, in delivery rates and charges.  Shipments shall correspond with the Contract; any unauthorized advance or excess shipment is returnable at Contractor’s expense.

21. Performance.  Acceptance by the City of unsatisfactory performance with or without objection or reservation shall not waive the right to claim damage for breach, or terminate the contract, nor constitute a waiver of requirements for satisfactory performance of any obligation remaining to be performed by the Contractor.
22. Affirmative Efforts for Utilization of Women and Minority Subcontracting and Employment, Non discrimination in providing services

Employment Actions:  Contractor shall not discriminate against any employee or applicant for employment because of race, religion, creed, age, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  Contractor shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual orientation, gender identity, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following: employment, upgrading, promotion, demotion, or transfer; recruitment or recruitment advertising, layoff or termination, rates of pay, or other forms of compensation and selection for training, including apprenticeship.  The Contractor shall post in conspicuous places, available to employees and applicants for employment, notices as provided by the City setting forth the provisions of this nondiscrimination clause.

Recordkeeping for Employment Actions:  The Contractor shall furnish to the Director of Executive Administration (or his/her designee), upon request and on such form as may be provided therefore, a report of the affirmative action taken by the Contractor in implementing the requirements of affirmative efforts in employment actions, and will permit access to the Contractor’s records of employment, employment advertisements, application forms, other pertinent data and records requested by the Director of Executive Administration for the purposes of investigation to determine compliance with the requirements of affirmative efforts in employment actions.  

Affirmative Efforts in Subcontracting:  The Contractor shall utilize affirmative efforts to promote and encourage participation by women-owned and minority-owned businesses on subcontracting opportunities within the Contract scope of work.  Contractor agrees to such efforts as a condition of this Contract.  Affirmative efforts shall include those included in the Contractor’s offer.

Record-Keeping for Subcontracts:  The Contractor shall maintain, for at least 12 months after expiration or earlier termination of the term of this Contract, relevant records and information necessary to document the Contractor’s affirmative efforts to achieve women and minority business participation, including solutions to subcontractors and suppliers, all subcontractor and supplier proposals received, and all subcontractors or suppliers utilized under this Contract. The City shall have the right to inspect and copy such records.  Additionally, the Contractor shall furnish to the Director of Executive Administration (or his/her designee), upon request 
and on such form as may be provided therefore, a report of the affirmative action taken by the Contractor in implementing the requirements of affirmative efforts in subcontracting for the purposes of investigation to determine compliance with the requirements affirmative efforts in subcontracting.  

Non-Discrimination in Providing Services:  The Contractor shall not create barriers to open and fair opportunities for women-owned and minority-owned businesses to participate in any City contract and to obtain or compete for contracts and subcontracts as sources of supplies, materials, equipment, and services.  The Contractor shall ensure that all of its employees, particularly supervisors, are aware of and adhere to their obligations to maintain a working environment free from discriminatory conduct, including but not limited to harassment and intimidate of minorities, women, and women-owned and minority-owned businesses.

Investigation:  If upon investigation, the Director of Executive Administration finds probable cause to believe that the Contractor has failed to comply with any of the requirements of this Section, the Contractor shall be so notified in writing.  The Director of Executive Administration shall give the Contractor an opportunity to be heard, after ten calendar days’ notice.  If, after the Contractor’s opportunity to be heard, the Director of Executive Administration still finds probable cause, he/she may suspend the Contract and/or withhold any funds due or to become due to the Contractor, pending compliance by the Contractor with the requirements of this Section.

Sanctions for Violation:  Any violation of the mandatory requirements of this Section, or a violation of Seattle Municipal Code Chapter 14.04 (Fair Employment Practices), Chapter 14.10 (Fair Contracting Practices), Chapter 20.45 (City Contracts – Non-Discrimination in Benefits), or other local, state, or federal non-discrimination laws, shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by the Contract and by applicable law.  In the event the Contractor is in violation of this Section shall be subject to debarment from City contracting activities in accordance with Seattle Municipal Code Section 20.70 (Debarment).

23. Equal Benefits: 

A. Compliance with SMC Ch. 20.45: The Contractor shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Contractor is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Contractor provides to its employees with spouses.   Equal Benefits may be audited at any time prior to contract award or during the contract.  At the City’s request, the Contractor shall provide complete information and verification of the Contractor’s compliance with SMC Ch. 20.45.  Failure to cooperate with such a request shall constitute a material breach of this Contract.  (For further information about SMC Ch. 20.45 and the Equal Benefits Program Rules call (206) 684-0430 or review information at http://cityofseattle.net/contract/equalbenefits/.)

B. Remedies for Violations of SMC Ch. 20.45:  Any violation of this section shall be a material breach of Contract for which the City may:

a. Require the Contractor to pay actual damages for each day that the Contractor is in violation of SMC Ch. 20.45 during the term of the Contract; or

b. Terminate the Contract; or 

c. Disqualify the Contractor from bidding on or being awarded a City contract for a period of up to five (5) years; or

d. Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated there under.

24. Publicity:   No news release, advertisement, promotional material, tour, or demonstration related to the City’s purchase or use of the Contractor’s product or any work performed pursuant to this Contract shall be produced, distributed or take place without the prior, specific written approval of the City’s Project Director or his/her designee.
25. Proprietary and Confidential Information: 
Contractor’s Understanding and Obligations:
1.  Contractor understands that any records (including but not limited to bid or proposal submittals, the Agreement, and any other contract materials) it submits to the City, or that are used by the City even if the Contractor possesses the records, are public records 
under Washington State law, RCW Chapter 42.17. Public records must be promptly disclosed upon request unless a statute exempts 
them from disclosure. The Contractor also understands that even if part of a record is exempt from disclosure, the rest of that record generally must be disclosed.

2.  Contractor must separate and clearly mark as “proprietary” all records related to this Agreement or the performance of this Agreement that the Contractor believes are exempt from disclosure.    The Contractor is familiar with potentially-applicable public-disclosure exemptions and the limits of those exemptions, and will mark as “proprietary” only information that the Contractor believes legitimately fits within an exemption and will state the statutory exception upon which it is relying.  
3.  If the City notifies the Contractor of a public disclosure request, and the Contractor believes records are exempt from disclosure, it is the Contractor’s responsibility to make determination and pursue a lawsuit under RCW 42.17.330 to enjoin disclosure. The Contractor must obtain the injunction and serve it on the City before the close of business on the tenth business day after the City sent notification to the Contractor.  It is the Contractor’s discretionary decision whether to file the lawsuit.

4.  If the Contractor does not timely obtain and serve an injunction, the Contractor is deemed to have authorized releasing the record.

5.  Notwithstanding the above, the Contractor must not take any action that would affect (a) the City’s ability to use goods and services provided under this Agreement or (b) the Contractor’s obligations under this Agreement.

6.  The Contractor will fully cooperate with the City in identifying and assembling records in case of any public disclosure request.

The City’s Obligations
1.  The City will disclose those parts of records the Contractor has marked as “proprietary” information to only authorized persons unless: (a) the City discloses the records in response to a public disclosure request within the limitations of #2 and #3 below or (b) the Contractor has given the City express advance written permission to disclose the records. “Authorized persons” means those City officers, employees, contractors and consultants for whom the proprietary information is necessary to perform their duties or obligations to the City. The term “proprietary information” does not include ideas, concepts, know-how or techniques related to any information that, at the time of disclosure, is in the public domain, unless the entry of that information into the public domain is a result of a breach of this Agreement.

2.  If the City receives a public disclosure request for records that the Contractor has marked as “proprietary” information, the City may promptly notify the Contractor of the request. The City may postpone disclosing these records for ten business days after it has sent notification to the Contractor, in order to allow the Contractor to file a lawsuit under RCW 42.17.330 to enjoin disclosure. It is the Contractor’s discretionary decision whether to file the lawsuit.

3.  If the City has notified the Contractor of a public disclosure request, and the Contractor has not obtained an injunction and served the City with that injunction by the close of business on the tenth business day after the City sent notice, the City will then disclose the record.

4.  The City has no other obligations concerning records the Contractor has marked as “proprietary information” under this Contract. The City has no obligation to claim any exemption from disclosure. The City is not obligated or liable to the Contractor for any records that the City releases in compliance with this Section or in compliance with the order of a court of competent jurisdiction.
26. Indemnification:   To the extent permitted by law, the Contractor shall protect, defend, indemnify and hold the City harmless from and against all claims, demands, damages, costs, actions and causes of actions, liabilities, judgments, expenses and attorney fees, resulting from the injury or death of any person or the damage to or destruction of property, or the infringement of any patent, copyright, trademark or trade secret, arising out of the work performed or goods provided under this Contract, or the Contractor’s violation of any law, ordinance or regulation, except for damages resulting from the sole negligence of the City.  As to the City of Seattle, the Contractor waives any immunity it may have under RCW Title 51 or any other Worker’s Compensation statute.  The parties acknowledge that this waiver has been negotiated by them, and that the contract price reflects this negotiation.

27. Insurance:  The Contract shall maintain and provide evidence of insurance to the City pursuant to Exhibit 3. 
28. Audit.  Upon request, Contractor shall permit the City, and any other governmental agency involved in the funding of the Work (“Agency”), to inspect and audit all pertinent books and records of Contractor, any subcontractor, or any other person or entity that performed work in connection with or related to the Work, at any and all times deemed necessary by the City or Agency, including up to six years after the final payment or release of withheld amounts has been made under this Contract.  Such inspection and audit shall occur in King County, Washington or other such reasonable location as the City or Agency selects.  The Contractor shall supply the City with, or shall permit the City to make, a copy of any books and records and any portion thereof.  The Contractor shall ensure that such inspection, audit and copying right of the City and Agency is a condition of any subcontract, agreement or other arrangement under which any other person or entity is permitted to perform work under this Contract.  

29. Contractual Relationship.  The relationship of Contractor to the City by reason of this Contract shall be that of an independent contractor.  This Contract does not authorize Contractor to act as the agent or legal representative of the City for any purpose whatsoever.  Contractor is not granted any express or implied right or authority to assume or create any obligation or responsibility on behalf of or in the name of the City or to bind the City in any manner or thing whatsoever.

30. Supervision and Coordination.  Contractor shall:

· Competently and efficiently, supervise and direct the implementation and completion of all contract requirements specified herein.

· Designate in its bid or proposal to the City, a representative(s) with the authority to legally commit Contractor’s firm.  All communications given or received from the Contractor’s representative shall be binding on the Contractor.

· Promote and offer to Purchasers only those materials, equipment and/or services as stated herein and allowed for by contractual requirements.  Violation of this condition will be grounds for contract termination.

31. Compliance with Law: 

General Requirement:   The Contractor, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers.

Licenses and Similar Authorizations:   The Contractor, at no expense to the City, shall secure and maintain in full force and effect during the term of this Contract all required licenses, permits, and similar legal authorizations, and comply with all related requirements.


Seattle Business Licensing and Associated Taxes:  The Contractor must apply for a Seattle Business License.  All costs for any licenses and permits shall be borne by the Contractor and not charged separately to the City.  City of Seattle licensing information may be received from the City Revenue and Consumer Affairs Division, phone:  206-684-8484.  Instructions and applications are at http://www.seattle.gov/rca/licenses/licmain.or e-mail at rca.bizlictx@seattle.gov.  Please note that those holding a City of Seattle Business license may be required to report and pay revenue taxes to the City.  Such costs should be carefully considered by the Proposer prior to submitting its offer.


State Business Licensing and Associated Taxes:  The Contractor must provide the City with its State of Washington Business License (a State “Unified Business Identifier” known as UBI#) and a Contractor’s License if required.  All costs for any licenses, permits and associated tax payments due to the State as a result of licensing shall be borne by the Contractor and not charged separately to the City.  City of Seattle licensing information may be received from the City Revenue and Consumer Affairs Division, phone:  206-684-8484.  Instructions and applications are at http://www.dol.was.gov/forms/700028.htm. Again, note that those holding a Washington Business License (UBI#) will be required to report and pay revenue taxes to the City.  

Taxes:   The Contractor shall pay, before delinquency, all taxes, import duties, levies, and assessments arising from its activities and undertakings under this Contract; taxes levied on its property, equipment and improvements; and taxes on the Contractor's interest in this Contract. 

32. Americans with Disabilities Act:   The Contractor shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Contract.  In particular, if the Contractor is providing services, programs, or activities to City employees or members of the public as part of this Contract, the Contractor shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Contract.

33. OSHA/WISHA.     Contractor agrees to comply with conditions of the Federal Occupational Safety and Health Acts of 1970 (OSHA), as may be amended, and, if it has a workplace within the State of Washington, the Washington Industrial Safety and Health Act of 1973 (WISHA), as may be amended, and the standards and regulations issued there under and certifies that all items furnished and purchased under this order will conform to and comply with said standards and regulations.  Contractor further agrees to indemnify and hold harmless purchaser from all damages assessed against purchaser as a result of Contractor’s failure to comply with the acts and standards there under and for the failure of the items furnished under this order to so comply.

34. Adjustments:   The City’s Buyer at any time may make reasonable changes in the place of delivery, installation or inspection; the method of shipment or packing; labeling and identification; extension of contract duration, and ancillary matters that Contractor may accommodate without substantial additional expense to the City.

35. Amendments:   The Parties hereto reserve the right to make amendments or modifications to this Contract by written Contract signed by an authorized representative of each party.  No modification of this Contract shall be effective unless in writing and signed by an authorized representative of each of the parties hereto.
36. Assignment and Subcontracting:  Contractor shall not assign or subcontract any of its obligations under this Contract without the City’s written consent, which may be granted or withheld in the City’s sole discretion.  Any subcontract made by Contractor shall incorporate by reference all the terms of this Contract except for Equal Benefit provisions.  Contractor shall ensure that all subcontractors comply with the obligations and requirements of the subcontract, except for Equal Benefit provisions.  The City’s consent to any assignment or subcontract shall not release the Contractor from liability under this Contract, or from any obligation to be performed under this Contract, whether occurring before or after such consent, assignment, or subcontract. 

37. Involvement of Former City Employees: Contractor shall promptly notify the City in writing of any person who is expected to perform any of the Work and who, during the twelve (12) months immediately prior to the expected commencement date of such work or subcontract, was a City officer or employee.  Contractor shall ensure that no Work or matter related to the Work is performed by any person (employee, subcontractor, or otherwise) who was a City officer or employee within the past twelve (12) months; and as such was officially involved in, participated in, or acted upon any matter related to the Work, or is otherwise prohibited from such performance by SMC 4.16.075.

38. Anti-Trust: The City maintains that, in actual practice, overcharges resulting from antitrust violations are borne by the purchaser.  Therefore the Contractor hereby assigns to the City any and all claims for such overcharges except overcharges which result from antitrust violations commencing after the price is established under this contract and which are not passed on to the City under an escalation clause.

39. No Conflict of Interest:  The Contractor confirms that it does not have a business interest or a close family relationship with any City officer or employee who was, is, or will be involved in the Contractor selection, negotiation, drafting, signing, administration, or evaluating the Contractor's performance.  

40. No Gifts or Gratuities:  The Contractor shall not directly or indirectly offer gifts and resources to any person employed by the City that is intended, or may be reasonably intended, to benefit the Contractor by way of award, administration, or in any other way to influence purchasing decisions of the City.  This includes but is not limited to, City Purchasing office employees and City employees that do business with, order, purchase or are part of decision-making for business, contract or purchase decisions.  The Contractor shall not offer meals, gifts, gratuities, loans, trips, favors, bonuses, donations, special discounts, work, or anything of economic value to any such City employees.  This does not prohibit distribution of promotional items that are less than $25 when provided as part of routine business activity such as trade shows.  Any violation of this provision may result in termination of this Contract.  Nothing in this Contract prohibits donations to campaigns for election to City office, so long as the donation is disclosed as required by the election campaign disclosure laws of the City and of the State.
41. Intellectual Property Rights.   
Patents:  Contractor hereby assigns to the City all rights in any invention, improvement, or discovery, together with all related information, including but not limited to, designs, specifications, data, patent rights and findings developed in connection with the performance of Contract or any subcontract hereunder.  Notwithstanding the above, the Contractor does not convey to the City, nor does the City obtain, any right to any document or material utilized by Contractor that was created or produced separate from this Contract or was preexisting material (not already owned by the City), provided that the Contractor has clearly identified in writing such material as preexisting prior to commencement of the Work.  To the extent that preexisting materials are incorporated into the Work, the Contractor grants the City an irrevocable, non-exclusive, fully paid, royalty-free right and/or license to use, execute, reproduce, display, and transfer the preexisting material, but only as an inseparable part of the Work.

Copyrights:  For materials and documents prepared by Contractor in connection with the Work, Contractor shall retain the copyright (including the right of reuse) whether or not the Work is completed.  Contractor grants to the City a non-exclusive, irrevocable, unlimited, royalty-free license to use every document and all other materials prepared by the Contractor for the City under this Contract.  If requested by the City, a copy of all drawing, prints, plans, field notes, reports, documents, files, input materials, output materials, the media upon which they are located (including cards, tapes, discs and other storage facilities), software programs or packages (including source code or codes, object codes, upgrades, revisions, modifications, and any related materials) and/or any other related documents or materials which are developed solely for, and paid for by, the City in connection with the performance of the Work, shall be promptly delivered to the City. 

The City may make and retain copies of such documents for its information and reference in connection with their use on the project.  The Contractor does not represent or warrant that such documents are suitable for reuse by the City, or others, on extensions of the project, or on any other project. Contractor represents and warrants that it has all necessary legal authority to make the assignments and grant the licenses required by this Section.

42. No personal liability:  No officer, agent or authorized employee of the City shall be personally responsible for any liability arising under this Contract, whether expressed or implied, nor for any statement or representation made herein or in any connection with this Contract.

43. Binding Effect:   The provisions, covenants and conditions in this Contract apply to bind the parties, their legal heirs, representatives, successors, and assigns. 

44. Waiver:   No covenant, term or condition or the breach thereof shall be deemed waived, except by written consent of the party against whom the waiver is claimed, and any waiver of the breach of any covenant, term or condition shall not be deemed to be a waiver of any preceding or succeeding breach of the same or any other covenant, term or condition.  Neither the acceptance by the City of any performance by the Contractor after the time the same shall have become due nor payment to the Contractor for any portion of the Work shall constitute a waiver by the City of the breach or default of any covenant, term or condition unless otherwise this is expressly agreed to by the City, in writing.  The City’s failure to insist on performance of any of the terms or conditions herein or to exercise any right or privilege or the City’s waiver of any breach hereunder shall not thereafter waive any other term, condition, or privilege, whether of the same or similar type.
45. Applicable Law:   This Contract shall be construed under the laws of the State of Washington.  The venue for any action relating to this Contract shall be in the Superior Court for King County, State of Washington. 

46. Remedies Cumulative:   Remedies under this Contract are cumulative; the use of one remedy shall not be taken to exclude or waive the right to use another. 

47. Captions:  The titles of sections, or subsections, are for convenience only and do not define or limit the contents.

48. Severability:   Any invalidity, in whole or in part, of any provision of this Contract shall not affect the validity of any other of its provisions. 

49. Disputes:  Any dispute or misunderstanding that may arise under this Contract concerning Contractor's performance shall first be resolved, if mutually agreed to be appropriate, through negotiations between the Contractor's Project Manager and the City's Project Manager, or if mutually agreed, referred to the City’s named representative and the Contractor's senior executive(s).  Either party may decline or discontinue such discussions and may then pursue other means to resolve such disputes, or may by mutual agreement pursue other dispute alternatives such as alternate dispute resolution processes. Nothing in this dispute process shall in any way mitigate the rights, if any, of either party to terminate the contract in accordance with the termination provisions herein.

Notwithstanding above, if the City believes in good faith that some portion of Work has not been completed satisfactorily, the City may require Contractor to correct such work prior to payment by the City.  In such event, the City must clearly and reasonably provide to Contractor an explanation of the concern and the remedy that the City expects.  The City may withhold from any payment that is otherwise due, an amount that the City in good faith finds to be under dispute, or if the Contractor does not provide a sufficient remedy, the City may retain the amount equal to the cost to the City for otherwise correcting or remedying the work not properly completed.  

50. Termination:
For Cause:  The City may terminate this Contract if the Contractor is in material breach of any terms of this Contract, and such breach has not been corrected to the City’s reasonable satisfaction in a timely manner.

For City’s Convenience:  The City may terminate this Contract in whole or in part, without cause and for any reason including the City’s convenience, upon written notice to the Contractor.
Non-appropriation of Funds:  The City may terminate this Contract at any time without notice due to nonappropriation of funds, whether such funds are local, state or federal grants, and no such notice shall be required notwithstanding any notice requirements that may be agreed upon for other causes of termination.

Acts of Insolvency:  The City may terminate this Contract by written notice to Contractor if the Contractor becomes insolvent, makes a general assignment for the benefit of creditors, suffers or permits the appointment of a receiver for its business or assets, becomes subject to any proceeding under any bankruptcy or insolvency law whether domestic or foreign, or is wound up or liquidated, voluntarily or otherwise.

Termination for Gifts or Gratuities:  The City may terminate this Contract by written notice to Contractor if the City finds that any gratuity in the form of entertainment, a gift, or otherwise, was offered to or given by the Contractor or any agent therefor to any City official, officer or employee.

Notice:   The City is not required to provide advance notice of termination.  Notwithstanding, the Buyer may issue a termination notice with an effective date later than the termination notice itself.  In such case, the Contractor shall continue to provide products and services as required by the Buyer until the effective date provided in the termination notice. 
Actions upon Termination:  In the event of termination not the fault of the Contractor, the Contractor shall be paid for the services properly performed prior to termination, together with any reimbursable expenses then due, but in no event shall such compensation exceed the maximum compensation to be paid under the Contract.  The Contractor agrees that this payment shall fully and adequately compensate the Contractor and all subcontractors for all profits, costs, expenses, losses, liabilities, damages, taxes, and charges of any kind whatsoever (whether foreseen or unforeseen) attributable to the termination of this Contract. Upon termination for any reason, the Contractor shall provide the City with the most current design documents, contract documents, writings and other product it has completed to the date of termination, along with copies of all project-related correspondence and similar items.  The City shall have the same rights to use these materials as if termination had not occurred. 
51. Force Majeure – Suspension and Termination.

In the event that either party is unable to perform any of its material obligations under this Agreement because of a natural disaster or action or decree of a superior governmental body (hereinafter referred to as a “Force Majeure Event” or “Event”), the party that has been so affected immediately shall give notice to the other party and shall do everything possible to resume performance. 

Upon receipt of such notice, the affected party shall be excused from such performance as is affected by the Force Majeure Event for the period of such Event.  If such Event affects the delivery date or warranty provisions of this Agreement, such date or warranty period shall automatically be extended for a period equal to the duration of such Event.

52. Major Emergencies or Disasters:   The following provision shall be in effect only during major emergencies or disasters when the City has activated its Emergency Operations Center and the Contractor has been given notice by the City that such activation has occurred. The City is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, the City is contracting with the Contractor under the following terms and conditions: Contractor shall provide to the City, upon the City’s request, such goods and/or services at such time as the City determines. In the event the Contractor is unable to meet the delivery date commitment due to circumstances beyond the reasonable control of the Contractor, the Contractor shall make such delivery as soon as practicable.  If the Contractor is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, the Contractor shall immediately assist the City in whatever manner is reasonable to gain access to such goods and/or services.  In the event that the Contractor is unable to provide such goods and/or services as requested by the City, the Contractor may offer to the City limited substitutions for its consideration and shall provide such substitutions to the City as required above, provided the Contractor has obtained prior approval from the City for such substitution.   The Contractor shall charge the City the price determined in this Contract for the goods and services provided, and if no price has been determined, it shall charge the City a price that is normally charged for such goods and/or services (such as listed prices for items in stock).  In the event that the City’s request results in the Contractor incurring unavoidable additional costs and causes the Contractor to increase prices in order to obtain a fair rate of return, the Contractor shall charge the City a price not to exceed the cost/profit formula found in this Contract. The Contractor acknowledges that the City is procuring such goods and/or services for the benefit of the public.  The Contractor, in support of public good purposes, shall consider the City as a customer of first priority and shall make its best effort to provide to the City the requested goods and/or services in a timely manner. For purposes of this Contract, a “major emergency” or “disaster” shall include, but is not limited to a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or any combination of the above.

53. Inter-local Cooperation Act:  RCW 39.34 allows cooperative purchasing between public agencies, non profits and other political subdivisions.  Public agencies that file an Intergovernmental Cooperative Purchasing Agreement with the City may purchase from Contracts established by the City.  Unless the Contractor declines on the Offer submitted to the City, the Contractor agrees to sell additional items at the bid prices, terms and conditions, to other eligible governmental agencies that have such agreements with the City.  The City accepts no responsibility for the payment of the purchase price by other governmental agencies.  Should the Contractor require additional pricing for such purchases, the Contractor is to name such additional pricing upon Offer to the City.
54. Debarment:  In accordance with SMC Ch. 20.70, the Director of Executive Administration or designee may debar a Vendor from entering into a Contract with the City or from acting as a subcontractor on any Contract with the City for up to five years after determining that any of the following reasons exist: 

1) Contractor has received overall performance evaluations of deficient, inadequate, or substandard performance on three or more City Contracts.

2) Contractor failed to comply with City ordinances or Contract terms, including but not limited to, ordinance or Contract terms relating to small business utilization, discrimination, prevailing wage requirements, equal benefits, or apprentice utilization.  

3) Contractor abandoned, surrendered, or failed to complete or to perform work on or in connection with a City Contract.  

4) Contractor failed to comply with Contract provisions, including but not limited to quality of workmanship, timeliness of performance, and safety standards. 

5) Contractor submitted false or intentionally misleading documents, reports, invoices, or other statements to the City in connection with a Contract. 

6) Contractor colluded with another contractor to restrain competition. 

7) Contractor committed fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a Contract for the City or any other government entity.

8) Contractor failed to cooperate in a City debarment investigation. 

9) Contractor failed to comply with SMC 14.04, SMC Ch. 14.10, SMC Ch. 20.42, or SMC Ch. 20.45, or other local, State, or federal non-discrimination laws. 

The Director may issue an Order of Debarment after adhering to the procedures specified in SMC 20.70.050.   The rights and remedies of the City under these provisions are in addition to any other rights and remedies provided by law or under the Contract. 

55. Recycled Product Requirements:   Whenever practicable, Contractor shall use reusable products, recyclable products and recycled-content products including recycled content paper on all documents submitted to the City.  Contractors are to duplex all materials that are prepared for the City under this Contract, whether such materials are printed or copied, except when impracticable to do so due to the nature of the product being produced.  Contractors are to use 100% post consumer recycled content, chlorine-free paper in such products that are produced for the City, whenever practicable, and to use other paper-saving and recycling measures in business they conduct with and for the City.  This directive is executed under the Mayor’s Executive Order, issued February 13, 2005.

56. Workers Right to Know:  “Right to Know” legislation required the Department of Labor and Industries to establish a program to make employers and employees more aware of the hazardous substances in their work environment.  WAC 296-62-054 requires among other things that all manufacturers/distributors of hazardous substances, including any of the items listed on this ITB, RFP or contract bid and subsequent award, must include with each delivery completed Material Safety Data Sheets (MSDS) for each hazardous material.  Additionally, each container of hazardous material must be appropriately labeled with:  the identity of the hazardous material, appropriate hazardous warnings, and the Name and Address of the chemical manufacturer, improper, or other responsible party
Labor and Industries may levy appropriate fines against employers for noncompliance and agencies may withhold payment pending receipt of a legible copy of the MSDS.  OSHA Form 20 is not acceptable in lieu of this requirement unless it is modified to include appropriate information relative to “carcinogenic ingredients: and “routes of entry” of the product(s) in question 
57. Entire Agreement:  This document, along with its exhibits constitutes the entire agreement between the parties with respect to the Work.  No verbal agreement or conversation between any officer, agent, associate or employee of the City and any officer, agency, employee or associate of the Contractor prior to the execution of this Agreement shall affect or modify any of the terms or obligations contained in this Agreement. 

58.   Authority:  Each party has full power and authority to enter into and perform this Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and empowered to enter into this Agreement.  Each party further acknowledges that it has read this Agreement, understands it, and shall be bound by it.

IN WITNESS WHEREOF, in consideration of the terms, conditions, and covenants contained herein, or attached and incorporated and made a part hereof, the parties have executed this Agreement by having their representatives affix their signatures below.

	THE CITY OF SEATTLE

By
	
	MAK SOLUTIONS
By

	
	Signature

Date


	
	
	Signature
Date



	
	Nancy Locke


	
	
	

	
	Purchasing Manager
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