ATTACHMENT No. 3

	Vendor Contract No. 1675



The City of Seattle

VENDOR CONTRACT
Terms and Conditions
1. Entire Agreement:   This Vendor Contract, including all attachments referenced herein, constitutes the entire agreement between the City and the Contractor.  The City’s contract with the Contractor (Vendor Contract), the Vendor Offer including all attachments, the Addendum to the Bid, the ITB Specifications, the ITB instructions, and ITB Attachments, are explicitly included in this Vendor Contract.  Where there is any conflict among or between any of these documents, the controlling document shall be in that sequence, with the first taking priority over the last listed.

2. Term:   Except as specified otherwise in the contract specifications, the term of this Vendor Contract shall commence on the date the City’s Buyer signs the same and shall expire on August 31, 2010.
3. Freight:   Prices include freight prepaid and allowed.  The Contractor assumes the risk of every increase, and receives the benefit of every decrease, in delivery rates and charges.  Contractor will charge a $40.00 trip charge for equipment to be delivered same day or next day.
4. Title:   Prices are F.O.B. destination.  Title to items and risk of loss remain with Contractor until City receives items at the delivery point.

5. Overages/Underages:   Shipments shall correspond with the Vendor Contract; any unauthorized advance or excess shipment is returnable at Contractor’s expense.

6. Schedule:   Unless the City’s Buyer requests a change in schedule, the Contractor shall deliver the items or render the services by the “Last Item Due Date” stated on the Vendor Contract form signature page   At the City’s option, the Contractor’s failure to timely deliver or perform may require expedited shipping at the Contractor’s expense, or may be cause for termination of the Vendor Contract and the return of all or part of the items at the Contractor’s expense.  If the Contractor anticipates difficulty in meeting the schedule, the Contractor shall promptly notify the City’s Buyer of such difficulty and the length of the anticipated delay.

7. Rates and Pricing:  All dollars shown in the Vendor Contract will be in US dollars.  Pricing shall be prepared with the following contract terms considered.  Pricing discounts will be based as a percentage off of the Manufacturers Suggested Retail Price (MSRP).  The discount structure will remain fixed for the duration of the contract.  Pricing shall be firm-fixed throughout the first two (2) years of the contract for those pieces of equipment listed on the price list at date of execution of the contract.  New pieces of equipment shall be added to the contract equipment list semi-annually with current pricing and appropriate discounts.  The prices for new equipment shall be firm fixed for one (1) year.  At least 45 days prior to the anniversary date of the contract for years 3 through 5, a new price list will be submitted and discounts will be based off the then current MSRP.
8. Payment:   Invoices will be paid according to early payment discount terms, or if no early payment discount is offered, thirty (30) days after the City’s receipt and acceptance of the goods or completion and acceptance of the services. Payment periods will be computed from either the date of delivery of all goods ordered, the completion of all services, or the date of receipt of a correct invoice, whichever date is later. This section is not intended to restrict partial payments that are specified in the contract.   No payment shall be due prior to the City’s receipt and acceptance of the items identified in the invoice therefore.

9. Invoices:  The invoices must show a breakdown of services or products provided and costs for each.  Invoices must specify the Name and Phone Number of the City employee that placed the order.
10. Unlawful Overcharges:   The Contractor assigns to the City all claims for anti-trust violations and overcharges relating to items purchased by the City.

11. Price Warranty:    During the term of the contract, in the event that the City has information indicating that the services being sold hereunder have been offered by Contractor to other customers ordering similar services in similar quanities in similar geographic locations within the State of Washington at rates less than the contract rates, then the City will notify Contractor in writing.  Contractor agrees to review the agreement and related pricing and if mutual agreement is reached, the contract will be amended accordingly.  The Contractor warrants that prices shown on this Vendor Contract are complete, and that no additional charge of any type shall be added without the City’s express written consent.

12. Warranties:

All manufacturers' warranties for equipment provided hereunder are passed through to The City and warranty claims shall be presented by The City directly to the manufacturer.


CONTRACTOR MAKES NO INDEPENDENT REPRESENTATION, WARRANTY OR STATEMENT WITH RESPECT TO ANY PRODUCTS AND SHALL NOT ASSUME ANY LIABILITY TO THE CITY FOR DAMAGES OF ANY KIND ATTRIBUTABLE TO ANY BREACH OF THE MANUFACTURER’S WARRANTY.


THE AFORESAID WARRANTY IS IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, ANY WARRANTY OF NON-INFRINGEMENT, OR ANY ARISING FROM A COURSE OF DEALING, USAGE OR TRADE PRACTICE.

13. Date Warranty:

Software provided in conjunction with the System is licensed to The City under the license provided by the software publisher or by the equipment manufacturer with which the software is provided.  The City shall, if required, execute a separate software license agreement in a form satisfactory to the software publisher or equipment manufacturer.

14. Recycled Content:   Whenever practicable, the Contractor shall use reusable products, recyclable products and recycled-content products including recycled content paper on all documents submitted to the City.  The Contractor shall certify, in the form of a label on the product or a sworn statement accompanying the Contractor’s response to a City Invitation to Bid, the percentage of recycled content in every product proposed to be sold to the City, including the percentage of post-consumer waste in such product.

15. Non-Discrimination in Contracting:
A. Contractor shall utilize affirmative efforts to promote and encourage participation by women and minority businesses on subcontracting opportunities within the Contract scope of work.  Contractor agrees to such efforts as a condition of the contract.  

B. Affirmative efforts shall include those that have been agreed upon between the City and the Contractor as a result of the Contractor proposal response.

C. Record-Keeping:  Contractor shall maintain, for at least 12 months after the expiration or earlier termination of this Contract, relevant records and information necessary to document Contractor affirmative efforts to achieve women and minority business participation, including solicitations to subcontractors and suppliers, all subcontractor and supplier proposals received, and all subcontractors and suppliers actually utilized under this Contract.  Seattle shall have the right to inspect and copy such records.

D. Contractor shall ensure that all employees, particularly supervisors, are aware of, and adhere to their obligation to maintain a working environment free from discriminatory conduct, including but not limited to harassment and intimidation of minorities, women, or WMBE businesses.  

E. Non-Discrimination:  Contractor shall not create barriers to open and fair opportunities for WMBEs to participate in any City contract and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.

F. Sanctions for Violation:  Any violation of the mandatory requirements of the provisions of this section, or a violation of SMC Ch. 14.04, SMC Ch. 14.10, SMC Ch. 20.45, or other local, state or federal non-discrimination laws, .shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by the Contract and by applicable law.  Contractors in violation of this shall be subject to debarment from City contracting activities in accordance with SMC Ch. 20.70.

G. Contractor shall not discriminate against any employee or applicant for employment because of race, religion, creed, age, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  Contractor shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual orientation, gender identity, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following: employment, upgrading, promotion, demotion, or transfer; recruitment or recruitment advertising, layoff or termination, rates of pay, or other forms of compensation and selection for training, including apprenticeship.  The Contractor shall post in conspicuous places, available to employees and applicants for employment, notices as provided by Seattle setting forth the provisions of this nondiscrimination clause.

H. Contractor shall furnish to the Director of Executive Administration (or his/her designee), upon request and on such form as may be provided therefore, a report of the affirmative action taken by the Contractor in implementing the requirements of this section, and will permit access to the Contractor’s records of employment, employment advertisements, application forms, other pertinent data and records requested by the Director of Executive Administration for the purposes of investigation to determine compliance with the requirements of this section.

I. If upon investigation, the Director of Executive Administration finds probable cause to believe that the Contractor has failed to comply with any of the requirements of this section, the Contractor shall be so notified in writing.  The Director of Executive Administration shall give the Contractor an opportunity to be heard, after ten calendar days’ notice.  If, after the Contractor’s opportunity to be heard, the Director of Executive Administration still finds probable cause, he/she may suspend the Contract and/or withhold any funds due or to become due to the Contractor, pending compliance by the Contractor with the requirements of this section.

16. Equal Benefits. 

A. Compliance with SMC Ch. 20.45: The Contractor shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Contractor is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Contractor provides to its employees with spouses.  At Seattle’s request, the Contractor shall provide complete information and verification of the Contractor’s compliance with SMC Ch. 20.45.   Failure to cooperate with such a request shall constitute a material breach of this Contract.  (For further information about SMC Ch. 20.45 and the Equal Benefits Program Rules call (206) 684-0430 or review information at http://cityofseattle.net/contract/equalbenefits/.)

B. Remedies for Violations of SMC Ch. 20.45:  Any violation of Paragraph A. shall be a material breach of Contract for which the Owner may:

a. Require the Contractor to pay actual damages for each day that the Contractor is in violation of SMC Ch. 20.45 during the term of the Contract; or

b. Terminate the Contract; or 

c. Disqualify the Contractor from bidding on or being awarded a City contract for a period of up to five (5) years; or

d. Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated there under.

17. Publicity:   Contractor shall not advertise or publish the fact that City has contracted to purchase items from the Contractor without City’s prior written approval.

18. Proprietary and Confidential Information: 
Contractor’s Understanding and Obligations:
The Contractor understands that any records (including but not limited to bid or proposal submittals, the Agreement,  and any other contract materials) it submits to the City, or that are used by the City even if the Contractor possesses the records, are public records under Washington State law, RCW Chapter 42.17. Public records must be promptly disclosed upon request unless a statute exempts them from disclosure. The Contractor also understands that even if part of a record is exempt from disclosure, the rest of that record generally must be disclosed.

The Contractor must separate and clearly mark as “proprietary information” all records related to this Agreement or the performance of this Agreement that the Contractor believes are exempt from disclosure.    The Contractor is familiar with potentially-applicable public-disclosure exemptions and the limits of those exemptions, and will mark as “proprietary only information that the Contractor believes legitimately fits within an exemption.

If the City notifies the Contractor under Paragraph B 2 of a public disclosure request, and the Contractor believes records are exempt from disclosure, the Contractor must bring a lawsuit under RCW 42.17.330 to enjoin disclosure. The Contractor must obtain the injunction and serve it on the City before the close of business on the tenth business day after the City sent notification to the Contractor.  It is the Contractor’s discretionary decision whether to file the lawsuit.

If the Contractor does not timely obtain and serve an injunction, the Contractor is deemed to have authorized releasing the record.

The Contractor must not take any action that would affect (a) the City’s ability to use goods and services provided under this Agreement or (b) the Contractor’s obligations under this Agreement.

The Contractor will fully cooperate with the City in identifying and assembling records in case of any public disclosure request.

The City’s Obligations
The City will disclose those parts of records the Contractor has marked as “proprietary information” only to authorized persons unless: (a) the City discloses the records in response to a public disclosure request or (b) the Contractor has given the City express advance written permission to disclose the records. “Authorized persons” means those City officers, employees, contractors and consultants for whom the proprietary information is necessary to perform their duties or obligations to the City. The term “proprietary information” does not include ideas, concepts, know-how or techniques related to any information that, at the time of disclosure, is in the public domain, unless the entry of that information into the public domain is a result of a breach of this Agreement.

If the City receives a public disclosure request for records that the Contractor has marked as “proprietary” information, the City may promptly notify the Contractor of the request. The City may postpone disclosing these records for ten business days after it has sent notification to the Contractor, in order to allow the Contractor to file a lawsuit under RCW 42.17.330 to enjoin disclosure. It is the Contractor’s discretionary decision whether to file the lawsuit.

If the City has notified the Contractor of a public disclosure request, and the Contractor has not obtained an injunction and served the City with that injunction by the close of business on the tenth business day after the City sent notice, the City will then disclose the record.

The City has no other obligations concerning records the Contractor has marked as “proprietary information” under this Agreement. The City has no obligation to claim any exemption from disclosure. The City is not obligated or liable to the Contractor for any records that the City releases in compliance with this Section.

19. Indemnification:   
19.1 To the extent permitted by law, the Contractor shall protect, defend, indemnify and hold the City harmless from and against all claims, demands, damages, costs, actions and causes of actions, liabilities, judgments, expenses and attorney fees, resulting from the injury or death of any person or the damage to or destruction of real or tangible personal property to the extent caused by the negligent or otherwise tortuous acts or omissions of the Contractor’s employees or agents in performing services under this Vendor Contract or or the Contractor’s negligent or willful violation of any law, ordinance or regulation, except for damages resulting from the negligence of the City.  As to the City of Seattle, the Contractor waives any immunity it may have under RCW Title 51 or any other Worker’s Compensation statute.  The parties acknowledge that this waiver has been negotiated by them, and that the contract price reflects this negotiation.  
This indemnity does not extend to any portion of the injury, death or damage caused by the negligence of The City or third parties.  Contractor’s indemnification obligations set forth above are contingent upon (1) The City  providing Contractor prompt, written, and reasonable notice of the claims, suits, demands, and/or causes of action subject to the indemnification, and (2) The City’s full cooperation with Contractor in defense of the claim, including providing information and assistance in defending the claim.

19.2 
Except as provided below, Contractor will indemnify the City against any suit, action or proceeding (“Claim”) alleging that equipment supplied by Contractor hereunder infringes a valid U.S. patent or copyright, and Contractor agrees to pay all final judgments, including any costs and attorneys fees awarded against the City in connection with any such Claim.  If the use of any equipment supplied by Contractor hereunder is enjoined or subject to a Claim, Contractor may, at its option and expense, replace or modify the infringing equipment or component so that it becomes non-infringing or procure the right for the City to use the equipment..  In the event that none of the foregoing options is commercially reasonable, Contractor will remove the infringing equipment and refund the purchase price for the equipment less depreciation.  Depreciation shall be calculated on a straight-line basis, assuming a useful life of five (5) years. Contractor shall have no obligation (a) for any costs, fees or expenses incurred by the City without Contractor’s prior written consent, (b) for any Claims arising out of any (i) automated call processing, automated voice service, automated customer service or combined live operator/automated systems processing used in processing or completing calls, (ii) automated bridging of more than two callers utilizing some form of “listen only” (unilateral) communication combined with some form of interactive communication, (iii) prepaid calling products and services, (iv) wireless telecommunications services and support, or (v)”music on hold,” service, or (c) for any indirect, special, consequential or incidental damages arising out of any Claim.

19.3  
Any indemnification provided in this Section 19 shall not apply to any Claim, or portion thereof that arises from (i) any negligent or willful act or omission by or attributable to the City;  (ii) use or operation of the equipment supplied by Contractor pursuant to this Agreement in combination with equipment or services not supplied by Contractor under this Agreement; (iii) any addition to or modification of the equipment supplied by Contractor hereunder by the City or its other contractors; (iv) use of other than the current unaltered release of any software used in the equipment; or (v) any equipment, system, product or service of the City which otherwise infringed the U.S. patent or copyright asserted against the City prior to the supply of the equipment by Contractor under the Agreement. The foregoing states the entire obligation of Contractor and is the City’s sole and exclusive remedy with respect to any claim of infringement of any intellectual property right of any kind, and Contractor disclaims all other warranties and obligations with respect to any such Claims.

19.4  
The City shall indemnify Contractor, its employees, officers, directors, agents and affiliates for damages, costs, including attorneys fees in connection with any claim arising out of the City’s use of the equipment provided by Contractor other than as specified in this Agreement, the City’s combination of the equipment provided by Contractor with other equipment or services not provided by Contractor, the City’s modification of the equipment provided by Contractor, or arising out of the content of communications transmitted by the City in its use of the services or equipment provided by Contractor, including but not limited to libel, slander, and invasion of privacy.

19.5  
Each party (the “indemnitor”) shall defend, indemnify, and hold harmless the other party (the “indemnitee”) against all claims and liabilities for direct damages imposed on the indemnitee for bodily injuries, including death, and for damages to real or tangible personal property to the extent caused by the negligent or otherwise tortious acts or omissions of the indemnitor, its agents or employees in the course of performance of this Agreement.

19.6  
The indemnification obligations set forth in this Section 19 are contingent upon (1) the indemnitee providing the indemnitor prompt, written, and reasonable notice of the claims, demands, and/or causes of action subject to indemnification, (2) the indemnitee granting the indemnitor the right to control the defense of the same, and (3) the indemnitee’s full cooperation with the indemnitor in defense of the claim, including providing information and assistance in defending the claim.  Nothing herein, however, shall restrict the indemnitee from participating in the defense of the claim, demand, and/or cause of action at its own cost and expense with counsel of its own choosing. No settlement may be entered into by the indemnitor on behalf of the indemnitee that includes obligations to be performed by the indemnitee (other than payment of money that will be fully paid by the indemnitor under Sections 19.2- 19.4 above) without indemnitee's prior written approval.
20. Insurance:   Unless specified otherwise in the contract attachments, Contractor shall maintain at its own expense at all times during the term of this Vendor Contract the following insurance with limits of liability specified below:   (1) Commercial General Liability insurance, including premises/operations, products/completed operations, personal/advertising injury, contractual liability, fire legal/tenant liability, stop gap/employer’s liability  and independent contractors liability in an amount of $1,000,000 combined single limit for each occurrence.; (2) if any vehicle is used in the  performance of this Vendor Contract, Automobile Liability, insurance, including coverage for owned, non-owned, leased or hired vehicles as appropriate in the amount of $500,000 combined single limit for each occurrence; and (3) Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington. The insurance as provided under items (1) and (2) above shall include the City of Seattle as an additional insured  and, shall be placed with insurers with not less than an A- VII A.M. Best’s rating unless insurance has been procured under the provisions of chapter 48.15 RCW (Unauthorized “Surplus Lines” Insurers.  The Contractor shall not be required to provide evidence of insurance in the form of a Certificate of Insurance, unless required to do so by the solicitation instructions.
21. Compliance with Law: 

General Requirement:   The Contractor, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers.

Licenses and Similar Authorizations:   The Contractor, at no expense to the City, shall secure and maintain in full force and effect during the term of this Vendor Contract all required licenses, permits, and similar legal authorizations, and comply with all related requirements.

Taxes:   The Contractor shall pay, before delinquency, all taxes, import duties, levies, and assessments arising from its activities and undertakings under this Vendor Contract; taxes levied on its property, equipment and improvements; and taxes on the Contractor's interest in this Vendor Contract. 

22. Americans with Disabilities Act:   The Contractor shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Vendor Contract.  In particular, if the Contractor is providing services, programs, or activities to City employees or members of the public as part of this Vendor Contract, the Contractor shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Vendor Contract.

23. Adjustments:   The City’s Buyer at any time may make reasonable changes in the place of delivery, installation or inspection; the method of shipment or packing; labeling and identification; and ancillary matters that Contractor may accommodate without substantial additional expense to the City.

24. Amendments:   Except for adjustments authorized above, modifications or amendments to the Vendor Contract may only be made by a change order or by written document signed by or for both parties.  Unless Contractor is otherwise notified, the City’s Buyer shall be the City’s authorized agent. 

25. Assignment:   Neither party shall assign any right or interest nor delegate any obligation owed without the written consent of the other, except Contractor may assign the proceeds of this Vendor Contract for the benefit of creditors upon 21 days advance written notice to the City, Vendor Relations, PO Box 94687,  Seattle, WA  98124-4687.


Notwithstanding the foregoing, Contractor may, without prior notice, assign this Agreement, in whole or in part, to any Contractor affiliate, or to any successor entity upon the merger, reorganization, consolidation or sale of all or substantially all of Contractor’s assets related to this DIT-28 procurement.  For the purposes of this Section, “affiliate” shall mean a person or entity that directly or indirectly controls or is controlled by or is under common control with Contractor.

26. Binding Effect:   The provisions, covenants and conditions in this Vendor Contract apply to bind the parties, their legal heirs, representatives, successors, and assigns. 

27. Waiver:   The City’s failure to insist on performance of any of the terms or conditions herein or to exercise any right or privilege or the City’s waiver of any breach hereunder shall not thereafter waive any other term, condition, or privilege, whether of the same or similar type. 

28. Applicable Law:   This Vendor Contract shall be construed under the laws of the State of Washington.  The venue for any action relating to this Vendor Contract shall be in the Superior Court for King County, State of Washington. 

29. Remedies Cumulative:   Remedies under this Vendor Contract are cumulative; The use of one remedy shall not be taken to exclude or waive the right to use another. 

30. Severability:   Any invalidity, in whole or in part, of any provision of this Vendor Contract shall not affect the validity of any other of its provisions. 

31. Gratuities:   The City may, by written notice to the Contractor, terminate Contractor’s right to proceed under this Vendor Contract upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise was offered or given by the Contractor or any agent thereof to any City official, officer or employee.

32. Disputes:  Any dispute or misunderstanding that may arise under this Contract concerning Contractor's performance shall first be resolved, if mutually agreed to be appropriate, through negotiations between the Contractor's Project Manager and Seattle's Project Manager, or if mutually agreed, referred to the City’s named representative and the Contractor's senior executive(s).  Either party may decline or discontinue such discussions and may then pursue other means to resolve such disputes, or may by mutual agreement pursue other dispute alternatives such as alternate dispute resolution processes. Nothing in this dispute process shall in any way mitigate the rights of either party to terminate the contract in accordance with the termination provisions herein.

33. Termination:
For Cause:  Either party may terminate this Vendor Contract in the event the other fails to perform its obligations as described herein, and such failure has not been corrected to the reasonable satisfaction of the other in a timely manner after notice of breach has been provided to such other party.

For Reasons Beyond Reasonable Control of a Party:  Either party may terminate this Vendor Contract without recourse by the other where performance is rendered impossible or impracticable for reasons beyond such party's reasonable control such as but not limited to an act of nature; war or warlike operations; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.

For Public Convenience:  The City may terminate this Vendor Contract in whole or in part whenever the City determines that such termination is in its best interest (including but not limited to for lack of continuing appropriations).  In such a case the Contractor shall be paid for all conforming items provided to the City.  In the event the City returns any conforming item to Contractor, the City will be responsible for paying any verified return or restocking fees which Contractor is required to pay to its vendors. 

Notice:  Notice of termination shall be given by the party terminating this Agreement to the other not less than ten (10) working days prior to the effective date of termination.

34. Major Emergencies or Disasters:   The following provision shall be in effect only during major emergencies or disasters when the City has activated its Emergency Operations Center and the Contractor has been given notice by the City that such activation has occurred. The City is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, the City is contracting with the Contractor under the following terms and conditions: Contractor shall provide to the City, upon the City’s request, such goods and/or services at such time as the City determines. In the event the Contractor is unable to meet the delivery date commitment due to circumstances beyond the reasonable control of the Contractor, the Contractor shall make such delivery as soon as practicable.  If the Contractor is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, the Contractor shall immediately assist the City in whatever manner is reasonable to gain access to such goods and/or services.  In the event that the Contractor is unable to provide such goods and/or services as requested by the City, the Contractor may offer to the City limited substitutions for its consideration and shall provide such substitutions to the City as required above, provided the Contractor has obtained prior approval from the City for such substitution.   The Contractor shall charge the City the price determined in this Vendor Contract for the goods and services provided, and if no price has been determined, it shall charge the City a price that is normally charged for such goods and/or services (such as listed prices for items in stock).  In the event that the City’s request results in the Contractor incurring unavoidable additional costs and causes the Contractor to increase prices in order to obtain a fair rate of return, the Contractor shall charge the City a price not to exceed the cost/profit formula found in this Vendor Contract. The Contractor acknowledges that the City is procuring such goods and/or services for the benefit of the public.  The Contractor, in support of public good purposes, shall consider the City as a customer of first priority and shall make its best effort to provide to the City the requested goods and/or services in a timely manner. For purposes of this Vendor Contract, a “major emergency” or “disaster” shall include, but is not limited to a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or any combination of the above.

35. Interlocal Cooperation Act:  RCW 39.34 allows cooperative purchasing between public agencies, non profits and other political subdivisions.  Public agencies that file an Intergovernmental Cooperative Purchasing Agreement with the City of Seattle may purchase from Contracts established by the City.  The seller agrees to sell additional items at the bid prices, terms and conditions, to other eligible governmental agencies that have such agreements with the City.  The City of Seattle accepts no responsibility for the payment of the purchase price by other governmental agencies.  Should the Vendor require additional pricing for such purchases, the Vendor is to name such additional pricing upon Offer to the City.

36. Paper Production Requirements:  Contractors are to duplex all materials that are prepared for the City under this Contract, whether such materials are printed or copied, except when impracticable to do so due to the nature of the product being produced.  Contractors are to use 100% post consumer recycled content, chlorine-free paper in such products that are produced for the City, whenever practicable, and to use other paper-saving and recycling measures in business they conduct with and for the City.  This directive is executed under the Mayor's Executive Order, issued February 13, 2005.

37. Debarment:  In accordance with SMC Ch. 20.70, the Director of Executive Administration or designee may debar a Vendor from entering into a Contract with the City or from acting as a subcontractor on any Contract with the City for up to five years after determining that any of the following reasons exist: 

1) Contractor has received overall performance evaluations of deficient, inadequate, or substandard performance on three or more City Contracts.

2) Contractor failed to comply with City ordinances or Contract terms, including but not limited to, ordinance or Contract terms relating to small business utilization, discrimination, prevailing wage requirements, equal benefits, or apprentice utilization.  

3) Contractor abandoned, surrendered, or failed to complete or to perform work on or in connection with a City Contract.  

4) Contractor failed to comply with Contract provisions, including but not limited to quality of workmanship, timeliness of performance, and safety standards. 

5) Contractor submitted false or intentionally misleading documents, reports, invoices, or other statements to the City in connection with a Contract. 

6) Contractor colluded with another contractor to restrain competition. 

7) Contractor committed fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a Contract for the City or any other government entity.

8) Contractor failed to cooperate in a City debarment investigation. 

9) Contractor failed to comply with SMC 14.04, SMC Ch. 14.10, SMC Ch. 20.42, or SMC Ch. 20.45, or other local, State, or federal non-discrimination laws. 

The Director may issue an Order of Debarment after adhering to the procedures specified in SMC 20.70.050.   The rights and remedies of the City under these provisions are in addition to any other rights and remedies provided by law or under the Contract. 

37.  Prevailing Wage Requirements:    When specified by Seattle, this contract is subject to prevailing wages, as required by RCW 39.12 (Prevailing Wages on Public Works) and RCW 49.28 (Hours of Labor) as amended or supplemented.

a. Contractor and any subcontractors shall be responsible for compliance with all provisions herein.

b. Contractor will submit a list of all subcontractors to the Purchasing Services Buyer immediately after the contract has been executed at the address shown below.

c. Contractor and any subcontractor shall not pay any laborer, worker or mechanic less than the current prevailing hourly wage rates for the worker classifications that are provided for under Prevailing Wages as issued by the State of Washington for King County. It shall be the sole responsibility of the Contractor to assign the appropriate classification to all laborers, workers or mechanics that perform any work under this contract, in conformance with the scope of work descriptions of the Industrial Statistician of the Washington State Department of Labor and Industries.  It shall also be Contractor’s sole responsibility to ascertain the applicable prevailing rate of wage for each such classification, as set forth by the State of Washington for King County.  Notice of Intent to Pay Prevailing Wages and Affidavit of Wages Paid must be filed with the State of Washington Department of Labor and Industries, for approval.

d. Prevailing Wages requirements are modified as allowed for under Apprentices (RCW 39.12.021) and Vocationally Handicapped programs when certified by the Director of Washington State Department of Labor & Industries (RCW 39.12.022).  In addition, Sole Proprietors, Partners and Officer/Owners per WAC 296-127-026 have certain exemptions to prevailing wages, although must still file an Intent to Pay with Washington State L&I and the City of Seattle Buyer.

e. Applicable Prevailing Wage Schedule: Seattle has attached the Prevailing Wage schedule that is in effect at the time of bid opening.  Such wages remain in effect for the duration of this contract.  However, building service maintenance contracts (janitorial, waxers, shampooers, and window cleaners), provide for an annual adjustment in wage rates as specified below.

f. Submittal of Prevailing Wage Forms:  Prevailing Wage forms must be submitted to Washington State L&I and to the City of Seattle, by Contractor and any subcontractor as described below.  The forms addressed to the City of Seattle shall be delivered to:

City of Seattle, Purchasing Services Division

Attn: RFP Coordinator


If delivered by the U.S. Postal Service, it must be addressed to:
 

PO Box 94687


Seattle, WA  98124-4687



If delivered by any other company, it must be addressed to:
 

Seattle Municipal Tower



700 5th Ave., #4112


Seattle, WA  98104-5042

Phone:  (206) 684-4570
g. Intent to Pay Prevailing Wages:  At the time the contract is executed, and before any invoice is paid by Seattle under this Contract, Contractor and any subcontractor shall submit a Statement of Intent to Pay Prevailing Wages to Purchasing Services.  

h. Affidavit of Wages Paid:  In addition, upon completion of the work under this contract, the Contractor and each subcontractor shall deliver to Purchasing Services a copy of the Affidavit of Wages Paid (form L700-007-000) approved by the Industrial Statistician of Washington State L&I. The receipt of the approved affidavit is required before Seattle will pay the final invoice.
i. Contractor or any subcontractor must file these required forms with Washington L&I, and shall be responsible for all fees assessed by Washington L&I for each form filed. 

j. Forms may be filed on-line:   thttp://www.lni.wa.gov/TradesLicensing/PrevailingWage/IntentsAffidavits/default.asp

k. Alternatively, Contractor may file paper forms, for a fee of $25.00 for each form sent to Washington State L&I (Statement of Intent to Pay Prevailing Wages and Affidavit of Wages Paid).  

l. With each invoice, Contractor will attach or write a statement that wages paid were compliant to applicable Prevailing Wage rates.

m. For jobs above $10,000, Contractor is required to post for employees’ inspection, the Intent form including the list of the labor classifications and wages used on the project.   This may be postured in the nearest local office, for road construction, sewer line, pipeline, transmission line, street or alley improvement projects as long as the employer provides a copy of the Intent form to the employee upon request. 

n. Disputes:  In the event any dispute arises as to what the prevailing wages are for this Contract, and the dispute cannot be solved by the parties involved, the matter shall be referred to the Director of the Department of Labor and Industries of the State of Washington hen such dispute involves State prevailing wage rates.  In such case, the Director’s decision shall be final, conclusive and binding on all parties.  If the dispute involves a federal prevailing wage rate, the matter shall be referred to the U.S. Secretary of Labor for a decision.  In such case, the Secretary’s decision shall be final, conclusive and binding on all parties. 

38.  Prevailing Wage Rate Changes for Building Services Multi-Year Contracts

a. This provision only applies to building service maintenance contracts, defined as:  janitorial service contractors and work performed by janitors, waxers, shampooers, and window cleaners. 

b. The Contractor and any subcontractor are responsible to pay at least the applicable prevailing wage rates throughout the duration of the contract.  The prevailing wage rates in effect at the time of bid shall remain effective throughout the first year of the contract.

c. Ninety (90) days prior to the contract anniversary date, the Contractor shall receive from the City the most current Prevailing Wage rates that will be are in effect throughout the new contract period.  Contractor is responsible to determine if any prevailing wages have changed, and to determine if such change will result in a change to the contract prices and rates.  Contractor is likewise responsible to insure all subcontractors have received the revised prevailing wage rates.  

d. Any price or rate increases made as a result of a change in the prevailing wages will be compensated by the City on a pass through basis only.   The Contractor is to notify the City at least 45 days prior to the contract anniversary date, clearly identifying the prevailing wage classification impacted by the increase and providing all associated documentation. Any increases must be based on current Washington State Prevailing Wage Rates.  Conversely, any prevailing wage rate reductions shall be reflected in a reduction of the contract price accordingly.

e. By the contract anniversary date, the Contractor and any subcontractors shall again submit approved Intent to Pay Prevailing Wages to the Buyer.  All invoices received for the extension year will be held by the City and paid only upon receipt of the new Intent to Pay Prevailing Wages form.

40.  
Limitation of Liability:  EXCEPT FOR PAYMENTS OWED UNDER THIS AGREEMENT, IN NO EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR SPECIAL, INDIRECT, INCIDENTAL, EXEMPLARY, OR CONSEQUENTIAL DAMAGES, WHETHER ARISING IN CONTRACT, TORT (INCLUDING A PARTY’S NEGLIGENCE) OR OTHERWISE, INCLUDING WITHOUT LIMITATION DAMAGES ARISING FROM DELAY, LOSS OF GOODWILL, LOSS OF OR DAMAGE TO DATA, LOST PROFITS (ACTUAL OR ANTICIPATED), UNAVAILABILITY OF ALL OR PART OF THE SYSTEM, OR OTHER COMMERCIAL OR ECONOMIC LOSS, EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.


EXCEPT WITH RESPECT TO THE INDEMNIFICATION OBLIGATIONS SET OUT IN SECTION 19 ABOVE, CONTRACTOR’S ENTIRE LIABILITY FOR ANY OTHER DAMAGE WHICH MAY ARISE HEREUNDER, FOR ANY CAUSE WHATSOEVER, AND REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT OR IN TORT, INCLUDING CONTRACTOR’S NEGLIGENCE, OR OTHERWISE, SHALL BE LIMITED TO THE PURCHASE PRICE OF THE EQUIPMENT OR SERVICES GIVING RISE TO THE CLAIM.  CONTRACTOR SHALL BEAR NO LIABILITY FOR USE OF EQUIPMENT OR SERVICES PROVIDED UNDER THIS AGREEMENT IN CONNECTION WITH LIFE SUPPORT SYSTEMS OR DEVICES OR PUBLIC SAFETY SYSTEMS.  IN ADDITION, CONTRACTOR SHALL HAVE NO LIABILITY OR RESPONSIBILITY FOR INTEROPERABILITY OR COMPATIBILITY OF THE SYSTEM WITH THIRD-PARTY PRODUCTS OR SYSTEMS THAT THE CITY MAY UTILIZE IN CONJUNCTION WITH THE SYSTEM OR TO WHICH THE CITY MAY CONNECT THE SYSTEM.  CONTRACTOR SHALL NOT BE LIABLE FOR UNAUTHORIZED ACCESS TO CONTRACTOR’S OR THE CITY’S TRANSMISSION FACILITIES OR PREMISES EQUIPMENT OR FOR UNAUTHORIZED ACCESS TO OR ALTERATION, THEFT, OR DESTRUCTION OF THE CITY’S DATA, FILES, PROGRAMS, PROCEDURES, OR INFORMATION THROUGH ACCIDENT, FRAUDULENT MEANS OR DEVICES, OR ANY OTHER METHOD.
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed.  Each party warrants and represents that its respective representative whose signature appears below have been and are on the date of signature duly authorized to execute this Agreement and that each party has the authority to enter into this Agreement. 

Verizon Select Services Inc.
City of Seattle – Department of Executive Administration (DEA Purchasing Services)
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