Vendor Contract #0000001667

“AMR Contract” 

The City of Seattle

CONTRACT FOR AN AUTOMATED METER READING SYSTEM (“AMR Contract”)
Terms and Conditions
This AMR Contract is made and entered into by and between the City of Seattle (“City”), a municipal corporation of the State of Washington; and Cellnet Technology Midwest, Inc. (“Contractor”), a corporation of the State of Delaware, and authorized to do business in the State of Washington.

Contractor: Cellnet Technology Midwest, Inc.

Representative: 
Edward Solar



Address: 30000 Mill Creek Ave Ste 100, Alpharetta GA 30022



Phone:
678-258-1450


Fax: 678-258-1681


E-Mail:
  ed.solar@cellnet.com


WHEREAS, the purpose of this AMR Contract is to procure an Automated Meter Reading (AMR) System, including electric meters, to be used to support Electric and Water utility services in the geographic area referred to as the “South Lake Union and Denny Triangle (SLU/DT)” areas in the City of Seattle; and

WHEREAS, Contractor was selected as a result of a Request for Proposal process initiated in 2005 as required by the Seattle Municipal Code; and

WHEREAS, funds for this purpose are authorized through City of Seattle annual budget;

NOW, THEREFORE, in consideration of the terms, conditions, covenants, and delivery and performance of the materials and Work contained herein, City and Contractor mutually agree as follows:

1. Entire Contract: This AMR Contract, including these Terms and Conditions, the Attachments hereto, and Work Orders referenced herein, and any amendments thereto (this “AMR Contract”); the City’s Request for Proposal (RFP) No. SCL-455 and Addenda; and the Contractor’s Proposal submitted in response to the RFP contain the entire agreement between the City and the Contractor with respect to this matter.  Where there is any conflict between or among these documents, the controlling document will first be this AMR Contract, as it may have been amended, then the RFP and Addenda, and then the Contractor’s Proposal. No verbal agreement or conversation between any officer, agent, associate or employee of the City and any officer, agency, employee or associate of the Contractor prior to the execution of this AMR Contract shall affect or modify any of the terms or obligations contained in this AMR Contract. 

Attachments to this Contract include:

A. Scope of Work & Pricing

B. Implementation Plan

C. Escrow Agreement

D. Technology License Agreement

E. Software Maintenance Agreement

2. Term: Except as specified otherwise in this AMR Contract, the initial term of this AMR Contract shall commence on the date the City’s Buyer signs the same and shall expire two years from that date, with the City having an option to extend for two additional years.

3. Scope of Work & Pricing: Contractor shall provide the materials and services for the AMR System specified in Attachment A, Scope of Work & Pricing, at the pricing specified therein, pursuant to Work Orders issued therefor.  These services shall be termed “Work” herein. For purposes of this AMR Contract, the “AMR System” shall mean (a) the electric meters with AMR, (b) the water MIUs, (c) the Network Devices, (d) the Take Out Point(s), and (e) the AMR Host System hardware and software, all consisting of the types and in the quantities set forth in Attachment A.  For purposes of clarity, the AMR System does not include the Seattle City Light fiber network or any other communication system used by the City to transmit AMR data from a Take Out Point to the AMR Host System.

4. Work Order Process: The Contractor shall furnish all materials and services pursuant to Work Orders issued under this AMR Contract. Each Work Order shall be subject to all of the terms and conditions of this AMR Contract, and incorporated into this AMR Contract by this reference. For each Work Order under this AMR Contract, Contractor shall commence Work upon issuance of a notice to proceed by the City.  The City does not guarantee payment for goods and services provided for in this AMR Contract for which the City has not issued a Work Order(s).  In the event of any conflict between the provisions of (a) these Terms and Conditions or any Attachment hereto, and (b) any Work Order, then the provisions of these Terms and Conditions or such Attachment shall control.

5. Documentation: Contractor shall provide City with all associated documentation for each Deliverable, as defined in the Work Order, and any modification or enhancement thereof.  The City reserves the right to withhold payment for a Deliverable, modification or enhancement until it receives all associated documentation the Contractor is obliged by this AMR Contract to provide. 

6. Payment/Payment Procedures:
Contractor shall invoice only upon the City’s acceptance of the Deliverables as defined in the Work Order.  Once the City has received and approved the invoice, the City will provide payment within thirty (30) days. .City will notify Contractor within 10 days after receipt of an invoice if the invoice will not be approved. The aggregate amount set forth in the Work Order represents the full and final amount to be paid by the City for all hardware, software, and/or services rendered and for all investigation, analysis, design, and supervision performed, and all labor, supplies, materials, equipment or use thereof provided, and for all other expenses incurred and incidentals necessary to complete the Work to provide the fully integrated and operational AMR System. This section is not intended to restrict partial payments that are specified in Paragraph 7, Payment Retention.

The City shall not be obligated to pay any other compensation, fees, charges, prices or costs, nor shall Contractor charge any additional compensation for completing the Work Order of the Statement of Work. All costs invoiced to the City shall be associated with an active and open Work Order.

Invoices for hardware and software installed in City facilities and other Work performed under this Contract shall be submitted in writing to the City’s project manager. In addition to agreed upon charges, invoices shall include such information as is necessary for the City to determine the exact nature of all expenditures and shall reference this AMR Contract and the associated Work Order. The invoices must show a breakdown of services or products provided and costs for each.  Invoices must specify the name and phone number of the City employee that placed the Work Order, and must be accompanied by a receipt signed by that employee confirming that the services or products were received by the City.

Additional payment terms or invoice instructions may be mutually agreed upon by the City and the Contractor. 

Payment does not constitute whole or partial acceptance of the AMR System; City acceptance of the AMR System shall only occur by formal written notice to that effect.
7. Payment Retention:  City shall pay 90% of the invoiced amount and withhold 10% as payment retention pending completion of the System Acceptance Test for the AMR System as set forth in Attachment A, Scope of Work & Pricing , whereupon such remaining 10% shall be paid by City. 

8. Freight: Prices include freight prepaid and allowed.  The Contractor assumes the risk of every increase, and receives the benefit of every decrease, in delivery rates and charges.

9. Title: Prices are F.O.B. destination.  Title to items and risk of loss remain with Contractor until City receives items at the delivery point.

10. Overages/Underages: Shipments shall match the Work Order; any unauthorized advance or excess shipment is returnable at Contractor’s expense.

11. Schedule: See Attachment B, Implementation Plan. 

12. Liquidated Damages for Schedule Delay: 
Any delay by Contractor in meeting the scheduled delivery dates will interfere with the proper implementation of the City’s program and result in loss and damage to the City. As it would be difficult and impracticable to fix the actual damage sustained in the event of any such delay, the City and Contractor agree that in the event of any such delay, Contractor shall pay, if assessed (or the City may deduct from payments due the Contractor), the following amounts as liquidated damages and not as a penalty.

For each and every new electric meter delivered by Contractor to City after the Scheduled Delivery Date, City may assess against Contractor and Contractor shall be obligated to pay to City, $70 for each Form 12S network meter, and $100 for each polyphase meter (other than Form 12S). 

13. Unlawful Overcharges: The Contractor assigns to the City all claims for anti-trust violations and overcharges relating to items purchased by the City.

14. Price Warranty: The Contractor warrants that the prices for the items sold to the City hereunder are not less favorable than those currently charged to any other customer of Contractor for the same or similar items in similar quantities. The Contractor warrants that prices shown on this AMR Contract are complete, and that no additional charge of any type shall be added without the City’s express written consent.

15. Technology Escrow: 

City and Contractor are entering into the three party agreement with Iron Mountain (Escrow Agent), a copy of which is attached hereto as Attachment C, Escrow Agreement, to facilitate City’s ability to make use of its AMR System in the event of a Release Condition as defined in the Escrow Agreement. Access to the “Deposit Materials” as defined in the Escrow Agreement shall be for City’s use only, and City shall not use the materials to make or have made system components for sale to, or use by, others.

Within 30 days from the first time the Contractor delivers to the City an item that requires Deposit Material, Contractor shall deposit with Escrow Agent a Copy of the applicable Deposit Material, together with any and all materials not specifically identified but which are useful or necessary to procure, supply or maintain the AMR System purchased by City.

Contractor shall update the contents of the Technology Escrow whenever any of the Deposit Materials are updated, but in any event not more often than semi-annually.

This provision shall survive the expiration or termination of this Contract and shall remain in force for the duration of the Escrow Agreement.

16. Ownership of Deliverables: Except for the licensed items specifically identified in this AMR Contract (including without limitation the Licensed Technology set forth in Attachment D, Technology License Agreement) and its related documentation, all Deliverables produced under this Contract shall be the exclusive property of the City upon payment thereof.

17. Warranties: In addition to any other warranties contained in this AMR Contract, Contractor warrants that all goods provided by Contractor are merchantable, and are fit for the City’s intended use as set forth herein; all goods comply with all applicable safety and health standards established for such products; all goods are properly packaged; and all appropriate instructions or warnings are supplied. Contractor-furnished hardware that is commercially purchased from third parties will be subject to the repair or replacement warranties provided by its manufacturers or 12 months, whichever is greater.

18. Functional Warranty (System Level – 12 months): Contractor warrants that the AMR System supplied pursuant to this AMR Contract constitutes a system suitable for the purposes articulated in this AMR Contract. The AMR System comprises the hardware and software elements furnished by the Contractor, but not elements of the telecommunications infrastructure provided by City. The AMR System shall perform and support the functions and performance required by this AMR Contract for a period of 12 calendar months following the System Acceptance Test, described in Attachment A, Scope of Work & Pricing. During such 12 calendar month period, Contractor shall be responsible, at Contractor’s expense, for any and all necessary additions, modifications, repair or replacement of all elements of the AMR system, including revenue meters with integral communication devices, to ensure operation and subsequent expansion of the AMR System in compliance with the provisions of this AMR Contract. Such responsibility includes, at City’s option, field labor to install, remove, or modify Network Devices that Cellnet provides under this AMR Contract, to modify any AMR System software, and to test such modifications, to confirm that the AMR System operates in compliance with the provisions of this AMR Contract. City shall notify Contractor promptly of any failure of the AMR System to meet functional and/or performance requirements of this AMR Contract.

19. Materials and Workmanship Warranty (Device Level – 9 years declining share):
All hardware and software provided by Contractor shall be free of Defects in materials and workmanship. “Defect” and “Defective” means a failure of the hardware or the software to comply with its specifications or to comply with the requirements of this AMR Contract.  Contractor and City shall each bear a share of the cost of replacing material that is found by the City to be Defective, as described in this section. Contractor shall provide to City convenient and efficient instructions and procedures for shipping Defective material to Contractor for repair/replacement. Material provided by Contractor that is found by City to be Defective will be returned to Contractor within 60 days of when the Defect is evident to City. If the Defect is determined to have been the fault of Contractor, then the pro-rated sharing of expenses shown below shall apply. Contractor shall repair or replace the Defective item at its pro-rata portion of the expense, and return it to City within 30 days

In the 9 year period of use and operation that follows the Acceptance Test, Defects of any type/class of items of the AMR System (including electric revenue meters) exceeding ½% of devices of that type/class per rolling 12-month interval are considered excessive, and become the pro-rata responsibility of Contractor. Contractor shall bear a pro-rata share of the material and change-out labor costs to remedy such Defective items in accordance with the following schedule:

Within 0-3 years of Acceptance Test - 100% to Contractor, 0% to City;

Within 4-6 years of Acceptance Test - 60% to Contractor, 40% to City;

Within 7-9 years of Acceptance Test - 30% to Contractor, 70% to City.

More than 9 years after Acceptance Test - 0% to Contractor, 100% to City.

.Contractor shall not be obligated to ship, repair, or replace the item at its pro-rata portion of the expense if the Defect in the item is determined not to be the fault of Contractor, or if the Defect in an item is determined to have arisen from: misuse; installation not in compliance with training or manuals provided at the time of installation; operation or use not in compliance with applicable training, manuals, specifications, or the provisions of this AMR Contract; neglect; modification; accident; vandalism or other intentional damage; or exposure to adverse conditions exceeding performance levels required by applicable specifications.

20. Right to Operate Unsatisfactory Equipment: If the operation or use of the materials or equipment after delivery and/or installation does not reasonably comply with the technical requirements set out in the AMR Contract, City shall have the right to operate and use such materials or equipment until such deficiency can be corrected provided that such operation or use pending correction shall not unreasonably impede or delay the ability of the Contractor to perform corrections. Such operation and use shall not constitute an acceptance of any part of the Work, nor shall it relieve Contractor of any requirements of the Contract, nor shall it act as a waiver by City of any requirement of the AMR Contract.

21. Paper Production Requirements: Contractors are to duplex all printed or copied documents that are prepared for the City under this Contract, whether such materials are printed or copied, except when impracticable to do so due to the nature of the product being produced.  Contractors are to use 100% post consumer recycled content, chlorine-free paper in such products that are produced for the City, whenever practicable, and to use other paper-saving and recycling measures in business they conduct with and for the City.  This directive is executed under the Mayor's Executive Order, issued February 13, 2005.

22. Non-Discrimination in Contracting:
A. Contractor shall utilize affirmative efforts to promote and encourage participation by women and minority businesses on subcontracting opportunities within the Contract Scope of Work.  Contractor agrees to such efforts as a condition of the contract.  

B. Affirmative efforts shall include those that have been agreed upon between the City and the Contractor as a result of the Contractor proposal response.

C. Record-Keeping: Contractor shall maintain, for at least 12 months after the expiration or earlier termination of this AMR Contract, relevant records and information necessary to document Contractor affirmative efforts to achieve women and minority business participation, including solicitations to subcontractors and suppliers, all subcontractor and supplier proposals received, and all subcontractors and suppliers actually utilized under this Contract.  City shall have the right to inspect and copy such records.

D. Contractor shall ensure that all employees, particularly supervisors, are aware of, and adhere to their obligation to maintain a working environment free from discriminatory conduct, including but not limited to harassment and intimidation of minorities, women, or WMBE businesses.  

E. Non-Discrimination: Contractor shall not create barriers to open and fair opportunities for WMBEs to participate in any City contract and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.

F. Sanctions for Violation: Any violation of the mandatory requirements of the provisions of this section, or a violation of SMC Ch. 14.04, SMC Ch. 14.10, SMC Ch. 20.45, or other local, state or federal non-discrimination laws, shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by this AMR Contract and by applicable law.  Contractors in violation of this shall be subject to debarment from City contracting activities in accordance with SMC Ch. 20.70.

G. Contractor shall not discriminate against any employee or applicant for employment because of race, religion, creed, age, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  Contractor shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual orientation, gender identity, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following: employment, upgrading, promotion, demotion, or transfer; recruitment or recruitment advertising, layoff or termination, rates of pay, or other forms of compensation and selection for training, including apprenticeship.  The Contractor shall post in conspicuous places, available to employees and applicants for employment, notices as provided by City setting forth the provisions of this nondiscrimination clause.

H. Contractor shall furnish to the Director of Executive Administration (or his/her designee), upon request and on such form as may be provided therefore, a report of the affirmative action taken by the Contractor in implementing the requirements of this section, and will permit access to the Contractor’s records of employment, employment advertisements, application forms, other pertinent data and records requested by the Director of Executive Administration for the purposes of investigation to determine compliance with the requirements of this section.

I. If upon investigation, the Director of Executive Administration finds probable cause to believe that the Contractor has failed to comply with any of the requirements of this section, the Contractor shall be so notified in writing.  The Director of Executive Administration shall give the Contractor an opportunity to be heard, after ten calendar days’ notice.  If, after the Contractor’s opportunity to be heard, the Director of Executive Administration still finds probable cause, he/she may suspend the Contract and/or withhold any funds due or to become due to the Contractor, pending compliance by the Contractor with the requirements of this section.

23. Equal Benefits:

A. Compliance with SMC Ch. 20.45: The Contractor shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Contractor is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Contractor provides to its employees with spouses.  At City’s request, the Contractor shall provide complete information and verification of the Contractor’s compliance with SMC Ch. 20.45.   Failure to cooperate with such a request shall constitute a material breach of this Contract.  (For further information about SMC Ch. 20.45 and the Equal Benefits Program Rules call (206) 684-0430 or review information at http://cityofseattle.net/contract/equalbenefits/.)

B. Remedies for Violations of SMC Ch. 20.45: Any violation of the above Paragraph A. shall be a material breach of contract for which the City may:

a. Require the Contractor to pay actual damages for each day that the Contractor is in violation of SMC Ch. 20.45 during the term of the Contract; or

b. Terminate the Contract; or 

c. Disqualify the Contractor from bidding on or being awarded a City contract for a period of up to five years; or

d. Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated there under.

24. Publicity: Contractor shall not advertise or publish the fact that City has contracted to purchase equipment from the Contractor without City’s prior written approval. Such approval shall not be unreasonably withheld.

25. Proprietary and Confidential Information: 
Contractor’s Understanding and Obligations:
The Contractor understands and agrees that all of the City’s electric and water End Customer information and meter data provided to, collected, or received by Contractor or its Systems is the sole and exclusive property of the City.

The Contractor understands that any records (including but not limited to bid or proposal submittals, this AMR Contract, and any other contract materials) it submits to the City, or that are used by the City even if the Contractor possesses the records, are public records under Washington State law, RCW Chapter 42.17. Public records must be promptly disclosed upon request unless a statute exempts them from disclosure. The Contractor also understands that even if part of a record is exempt from disclosure, the rest of that record generally must be disclosed.

The Contractor must separately and clearly mark as “proprietary information” all records related to this AMR Contract or the performance of this AMR Contract that the Contractor believes are exempt from disclosure.  The Contractor is familiar with potentially applicable public-disclosure exemptions and the limits of those exemptions, and will mark as “proprietary” only information that the Contractor believes legitimately fits within an exemption.

If the City notifies the Contractor, as described below under Paragraph titled “The City’s Obligations”, and the Contractor believes records are exempt from disclosure, the Contractor must bring a lawsuit under RCW 42.17.330 to enjoin disclosure. The Contractor must obtain the injunction and serve it on the City before the close of business on the 10th business day after the City sent notification to the Contractor.  It is the Contractor’s discretionary decision whether to file the lawsuit.

If the Contractor does not timely obtain and serve an injunction, the Contractor is deemed to have authorized releasing the record.

The Contractor must not take any action that would affect (a) the City’s ability to use goods and services provided under this AMR Contract or (b) the Contractor’s obligations under this AMR Contract.

The Contractor will fully cooperate with the City in identifying and assembling records in case of any public disclosure request.

The City’s Obligations:
The City will disclose those parts of records the Contractor has marked as “proprietary information” only to authorized persons unless: (a) the City discloses the records in response to a public disclosure request or (b) the Contractor has given the City express advance written permission to disclose the records. “Authorized persons” means those City officers, employees, contractors and consultants for whom the proprietary information is necessary to perform their duties or obligations to the City. The term “proprietary information” does not include ideas, concepts, know-how or techniques related to any information that, at the time of disclosure, is in the public domain, unless the entry of that information into the public domain is a result of a breach of this Contract.

If the City receives a public disclosure request for records that the Contractor has marked as “proprietary” information, the City will promptly notify the Contractor of the request. The City may postpone disclosing these records for ten business days after it has sent notification to the Contractor, in order to allow the Contractor to file a lawsuit under RCW 42.17.330 to enjoin disclosure. It is the Contractor’s discretionary decision whether to file the lawsuit. 

If the City has notified the Contractor of a public disclosure request, and the Contractor has not obtained an injunction and served the City with that injunction by the close of business on the tenth business day after the City sent notice, the City will then disclose the record.

The City has no other obligations concerning records the Contractor has marked as “proprietary information” under this Agreement. The City has no obligation to claim any exemption from disclosure. The City is not obligated or liable to the Contractor for any records that the City releases in compliance with this Section.

26. Indemnification: To the extent permitted by law, the Contractor shall protect, defend, indemnify and hold the City harmless from and against all claims, demands, damages, costs, actions and causes of actions, liabilities, judgments, expenses and attorney fees, resulting from the injury or death of any person or the damage to or destruction of property, or the infringement of any patent, copyright, or trademark, arising out of the Work performed or goods provided under this AMR Contract, or the Contractor’s violation of any law, ordinance or regulation, except for damages resulting from the sole negligence of the City.  As to the City, the Contractor waives any immunity it may have under RCW Title 51 or any other Worker’s Compensation statute.  The parties acknowledge that this waiver has been negotiated by them, and that the Contract price reflects this negotiation.

27. Insurance: Contractor shall maintain at its own expense at all times during the term of this AMR Contract the following insurance (the term “insurance” includes self-insurance and reinsurance):

A. Commercial General Liability insurance, including premises/operations, products/completed operations, personal/advertising injury, contractual liability, and independent contractors liability with a minimum limit of liability of $1,000,000 each occurrence bodily injury and property damage combined single limit (“CSL”), except $1,000,000 each offense as respects personal/advertising injury.

B. If any vehicle is used in the performance of this Contract, Automobile Liability insurance, including coverage for owned, non-owned, leased or hired vehicles as appropriate, with a minimum limit of liability of $1,000,000 CSL.

C. Technology E&O insurance with a minimum liability of $1,000,000 each claim covering loss caused by the failure of the Contractor's product or service to perform as intended or promised (“Product Failure”) as a result of any act, error, or omission committed by the Contractor while performing services for the City. 

Such Technology E&O insurance shall expressly insure consequential damages for the breach of a contract or agreement notwithstanding any other provision of this AMR Contract .

D. Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington. In addition, Contractor will maintain stop gap/employer’s liability with minimum limits of liability of $1,000,000 each accident/disease/employee.

The insurance as specified under items (A.) and (B.) above shall include The City of Seattle as an additional insured by blanket additional insured policy wording or blanket or designated additional insured endorsement wording and such additional insured status for the City shall apply as respects the full limits of all valid and collectible insurance whether primary, excess, contingent, or otherwise; shall be primary as respects the City, and any other insurance maintained by the City shall be excess of and non-contributory with the Contractor’s insurance; and shall be placed with insurers with A.M. Best’s ratings of not less than A-VII.  

Certification of the insurance as specified herein shall be delivered in a form acceptable to the City with provision for written notice of cancellation of not less than thirty (30) days prior to cancellation, except ten (10) days with respect to cancellation for non-payment of premium.  Such certification shall be issued to: The City of Seattle, Risk Management Division, P.O. Box 94669, Seattle, WA 98124-4669 and shall be sent by facsimile transmission to (206) 470-1270 or emailed as an attachment to riskmanagement@seattle.com. 

28. Compliance with Law: 

General Requirement: The Contractor, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers.

Licenses and Similar Authorizations: The Contractor, at no expense to the City, shall secure and maintain in full force and effect during the term of this AMR Contract all required licenses, permits, and similar legal authorizations, and comply with all related requirements.

Taxes: The Contractor shall pay, before delinquency, all taxes, import duties, levies, and assessments arising from its activities and undertakings under this AMR Contract; taxes levied on its property, equipment and improvements; and taxes on the Contractor's interest in this Contract. 

29. Americans with Disabilities Act: The Contractor shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this AMR Contract.  In particular, if the Contractor is providing services, programs, or activities to City employees or members of the public as part of this Contract, the Contractor shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this AMR Contract.

30. Adjustments: The City’s Buyer at any time may make reasonable changes in: the place of delivery, installation or inspection; the method of shipment or packing; labeling and identification; and ancillary matters that Contractor shall accommodate without substantial additional expense to the City.

31. Amendments: Except for adjustments authorized above, modifications or amendments to the Contract may be made only by a change order or by written document signed by both parties.  Unless Contractor is otherwise notified, the City’s “Buyer” shall be the City’s authorized agent. 

32. Assignment: Neither party shall assign any right or interest nor delegate any obligation owed without the written consent of the other. Notwithstanding the foregoing, City acknowledges that Contractor will assign for the benefit of its creditors the proceeds of this AMR Contract at time of execution.  The Contractor may further assign the proceeds of this AMR Contract for the benefits of creditors with written notice to the City’s Buyer of such assignment, identifying the beneficiary and directing the payment of invoices.

33. Gratuities: The City may, by written notice to the Contractor, terminate Contractor’s right to proceed under this AMR Contract upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise was offered or given by the Contractor or any agent thereof to any City official, officer or employee.

34. Disputes and Early Termination: The parties shall endeavor to resolve any dispute or misunderstanding that may arise under this AMR Contract through negotiations between the Contractor's and the City's project managers and if unsuccessful, the matter shall then be referred to the City’s named representative and the Contractor's senior executive(s).  Either party may decline or discontinue such discussions and may then pursue other means to resolve such disputes, or may by mutual agreement pursue other dispute alternatives such as alternate dispute resolution processes. Nothing in this dispute process shall in any way mitigate the rights of either party to terminate this AMR Contract in accordance with the termination provisions herein.

For Cause: Either party may terminate this AMR Contract in the event the other fails to perform its obligations as described herein, and such failure has not been corrected to the reasonable satisfaction of the other in a timely manner after notice of breach has been provided to such other party.

For Reasons Beyond Reasonable Control of a Party: Either party may terminate this AMR Contract without recourse by the other where performance is rendered impossible or impracticable for reasons beyond such party's reasonable control such as but not limited to an act of nature; war or warlike operations; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.

For Public Convenience: The City may terminate this AMR Contract in whole or in part whenever the City determines that such termination is in its best interest (including but not limited to for lack of continuing appropriations).  In such a case the Contractor shall be paid for all items ordered and not yet accepted by the City pursuant to an issued Work Order. Such payment shall equal actual and documented unrecoverable costs directly incurred for such items by Contractor prior to receipt of notice of termination.
Notice: Notice of termination shall be given by the party terminating this AMR Contract to the other not less than ten (10) working days prior to the effective date of termination.

35. Major Emergencies or Disasters: In the event of a major emergency or disaster when the City has activated its Emergency Operations Center and notifies the Contractor of such activation, then Contractor agrees to use its best efforts to provide City, such goods and/or services as the City may request. If Contractor is unable to meet the requested delivery date due to circumstances beyond the Contractor’s reasonable control, Contractor shall make such delivery as soon as practicable.  If the Contractor is prevented from delivering goods or services to the requested delivery location due to circumstances beyond its reasonable control, Contractor shall immediately assist City in whatever manner is reasonable to gain access to such goods and/or services.  If Contractor is unable to provide such goods and/or services as requested by City, Contractor may offer City limited substitutions for its consideration and shall provide such substitutions to the City as required above, provided Contractor has obtained prior approval from City for such substitution.   Contractor shall charge City the price determined in this AMR Contract for the goods and services provided, and if no price has been determined, it shall charge City a price that is normally charged for such goods and/or services (such as listed prices for items in stock).  If City’s request results in Contractor incurring unavoidable additional costs and causes Contractor to increase prices in order to obtain a fair rate of return, Contractor shall charge City a price that the City deems fair and reasonable based on documented additional costs borne by Contractor.  Contractor acknowledges that City is procuring such goods and/or services for the benefit of the public, and agrees to treat City as a customer of first priority and use its best effort to provide City the requested goods and/or services in a timely manner. For purposes of this Contract, a “major emergency” or “disaster” shall include, but not be limited to, a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity, or any combination of the above.

36. Interlocal Cooperation Act: RCW 39.34 allows cooperative purchasing between public agencies, non-profits and other political subdivisions.  Public agencies that file an Intergovernmental Cooperative Purchasing Agreement with the City may purchase from Contracts established by the City.  Contractor agrees to sell additional items at the bid prices, terms and conditions, to other eligible governmental agencies that have such agreements with the City.  The City accepts no responsibility for the payment of the purchase price by other governmental agencies.  Should the Contractor require additional pricing for such purchases, the Contractor is to name such additional pricing upon Offer to the City.  (See SMC 20.60.100 Purchasing powers.)

37. Debarment: In accordance with SMC Ch. 20.70, the Director of Executive Administration or designee may debar a Contractor from entering into a Contract with the City or from acting as a subcontractor on any Contract with the City for up to five years after determining that any of the following reasons exist: 

1) Contractor has received overall performance evaluations of deficient, inadequate, or substandard performance on three or more City Contracts.
2) Contractor failed to comply with City ordinances or Contract terms, including but not limited to, ordinance or Contract terms relating to small business utilization, discrimination, prevailing wage requirements, equal benefits, or apprentice utilization.  

3) Contractor abandoned, surrendered, or failed to complete or to perform work on or in connection with a City Contract.  

4) Contractor failed to comply with Contract provisions, including but not limited to quality of workmanship, timeliness of performance, and safety standards. 

5) Contractor submitted false or intentionally misleading documents, reports, invoices, or other statements to the City in connection with a Contract. 

6) Contractor colluded with another contractor to restrain competition. 

7) Contractor committed fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a Contract for the City or any other government entity.

8) Contractor failed to cooperate in a City debarment investigation. 

9) Contractor failed to comply with SMC 14.04, SMC Ch. 14.10, SMC Ch. 20.42, or SMC Ch. 20.45, or other local, State, or federal non-discrimination laws. 

The Director may issue an Order of Debarment after adhering to the procedures specified in SMC 20.70.050.   The rights and remedies of the City under these provisions are in addition to any other rights and remedies provided by law or under the Contract. 

38. Limitation of Liability: Neither party to this AMR Contract shall be liable to the other party hereto for indirect, consequential, incidental, or punitive damages except with respect to liability under Section 26 (Indemnification) of this AMR Contract or damages covered by the minimum coverages and limits of liability of insurance as specified in Section 27 (Insurance) of this AMR Contract.  Otherwise, the Contractor’s liability to City with respect to the materials supplied and the Work performed for each Work Order shall not exceed the amounts paid by City to Contractor with respect to such Work Order.

39. Miscellaneous Provisions:
A. Binding Contract: This AMR Contract shall not be binding until signed by both parties.  The provisions, covenants and conditions in this AMR Contract shall bind the parties, their legal heirs, representatives, successors, and assigns.

B. Applicable Law/Venue: This AMR Contract shall be construed and interpreted in accordance with the laws of the State of Washington.  The venue of any action brought hereunder shall be in the Superior Court for King County.

C. Remedies Cumulative: Rights under this AMR Contract are cumulative and nonexclusive of any other remedy at law or in equity.

D. Captions: The titles of sections or subsections are for convenience only and do not define or limit the contents.

E. Severability: If any term or provision of this AMR Contract is determined by a court of competent jurisdiction to be invalid or unenforceable, the remainder of this AMR Contract shall not be affected thereby, and each term and provision of this AMR Contract shall be valid and enforceable to the fullest extent permitted by law. 

F. Waiver: No term or condition or breach thereof shall be deemed waived, except by written consent of the party against whom the waiver is claimed.  Any waiver of the breach of any term or condition shall not be deemed to be a waiver of any preceding or succeeding breach of the same or any other covenant, term or condition.  Neither acceptance by the City of Contractor performance nor payment to Contractor for any portion of Work shall constitute a waiver by the City of the breach or default of any term or condition unless expressly agreed to by the City in writing.


G. Survivability: The provisions of the Technology License Agreement (and any associated pricing and payment terms), Software Maintenance Agreement (and any associated pricing and payment terms), and Escrow Agreement shall survive the termination of this AMR Contract, as shall the provisions of Paragraph 24, Proprietary and Confidential Information, Paragraph 25, Indemnification, and Paragraph 33, Disputes.  In the event of such termination, the surviving provisions shall be construed so as to effectuate to the maximum extent possible the purpose of this AMR Contract.

H. Negotiated Contract: The parties acknowledge that this is a negotiated AMR Contract, that they have had the opportunity to have this AMR Contract reviewed by their respective legal counsel, and that the terms and conditions of this AMR Contract are not to be construed against any party on the basis of such party's draftsmanship thereof.

I. Attorneys’ Fees: Subject to the indemnification provisions set forth in this AMR Contract, if any action or suit is brought with respect to a matter or matters covered by this AMR Contract, each party shall be responsible for all its own costs and expenses incident to such proceedings, including reasonable attorneys’ fees.

J. Authority: Each party represents that it has full power and authority to enter into and perform this AMR Contract, and the person signing this AMR Contract on behalf of each party has been properly authorized and empowered to enter into this AMR Contract.  Each party further acknowledges that it has read this AMR Contract, understands it, and shall be bound by it.

K. Time of Essence of Agreement:  The parties agree that time is of the essence of this agreement.

(Space to the end of this page is intentionally left blank – signature page follows.)

IN WITNESS WHEREOF, in consideration of the terms, conditions, and covenants contained herein, or attached and incorporated and made a part hereof, the parties have executed this AMR Contract by having their authorized representatives affix their signatures below.

	 Cellnet Technology Midwest, Inc.

By
	
	City of Seattle 

By

	
	Signature

Date


	
	
	Signature
Date



	
	Mike Zito


	
	
	Nancy Locke



	
	President and Chief Executive Officer
	
	
	Purchasing Manager, Purchasing and Contract Services

	
	
	
	By
	

	
	
	
	
	Signature
Date



	
	
	
	
	Jorge Carrasco



	
	
	
	
	Superintendent, Seattle City Light


City of Seattle Business License:  (pending, has applied for)

Washington State Unified Business Identifier Number (UBI): 602-418-958

Federal Tax ID Number: 20-1400001
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