TECHNOLOGY CONTRACT
City of Seattle

CONTRACT FOR Computer Telephony Integration Services
This Contract is made and entered into by and between City of Seattle (the “City”), a Washington municipal corporation; and eVentive LLC (the “Contractor”) (817 W. Superior St, Suite 1, Chicago, IL  60622), a corporation of the State of Illinois, and authorized to do business in the State of Washington, (who together are referred to as the “Parties” herein).
Contractor Business:  eVentive LLC 
Name of Representative: Yemiru Chanyalew


Contractor Address:  817 W. Superior St, Suite 1, Chicago, IL  60622



Contractor Phone:  (312) 997-2393
Contractor Fax:
(312) 873-4346
Contractor e-mail:  ychanyalew@eventivellc.com


NOW, THEREFORE, in consideration of the terms, conditions, covenants, and performance of the scope of work contained herein, as attached and made a part hereof, the City and Contractor mutually agree as follows:

1.  Term of Contract.  

This Contract shall be effective for an initial term commencing on the 1st day of November 2005 (“Effective Date”), and extending for five (5) years with two extensions allowed, at two-years each, after the City’s Final Acceptance. 
2.  Time of Beginning and Completion 
Contractor shall begin the work agreed upon in the "Scope of Work" (“Work”) section upon receipt of a Work Order from the City.  The City will acknowledge in writing when work is complete.  Time limits that are established in each Work Order pursuant to this Contract shall not be extended because of delays for which Contractor is responsible, but may be extended by the City, in writing, for its convenience.  This does not mitigate the rights provided to the City and Contractor under article 37.B herein. 

3.  Scope of Work.
The Contractor agrees to provide on an as-needed basis Computer Telephony Integration (CTI) Services for the City’s CTI environment, including but not limited to system architecture, design, flow, development, installation, documentation, support, and maintenance.   
4.  Work Order Process

Each work order shall be subject to the terms and conditions of this Contract, and is incorporated into this Contract by this reference.  For work requested by the City, the Contractor shall submit a detailed proposal.  Once the proposal is received and approved by the City, the City’s Project Manager or designee will issue a Work Order for the specific body of work.  
Work under this Agreement shall, at all times, be subject to the general review and examination of the City and shall be subject to its approval.  The Contractor shall periodically during the progress of the work order confer with the City and shall be subject to the direct administration of the City, and shall prepare and present such information and materials (e.g., a detailed outline of completed work) as may be pertinent, necessary, or requested by the City to determine the adequacy of the work as it progresses or to determine the Contractor’s progress.

Access to City systems, including remote access, shall be coordinated through the Project Manager.

5.  Additional Goods and Services.  
At the City’s option, the Agreement may be expanded to include technical support of the CTI server, integration support for a total call center solution, or other services provided by Contractor.  The option may be exercised provided the services or goods are normally supplied by the Contractor (e.g., the vendor has a minimum of three years experience in technical and integration support, the vendor is a value-added reseller).  This will be considered additional goods and services, supplemental to this Agreement and shall not proceed unless authorized by an amendment to this Agreement.  Any amendment shall set forth the additional fees to be paid to Contractor for such additional goods or services.

6.  Documentation
Contractor shall provide the City with all associated documentation for each Deliverable and any modification or enhancement thereof.  The City reserves the right to withhold payment for a Deliverable, modification, or enhancement until it receives all documentation associated with the same.  

7.  Payment and Payment Procedures.
Each work order will define a payment schedule.  Final payment of a work order shall be no less than 25% of the total work order, and final payment shall not be made until the Project Manager has fully accepted the work.
Contractor shall only invoice upon the City’s approval of the deliverable.  Once the City has received and approved the invoice, the City will provide payment within thirty (30) days.  The aggregate amount set forth in the Work Order represents the full and final amount to be paid by the City for all services rendered and for all investigation, analysis, design, and supervision performed, and all labor, supplies, materials, equipment or use thereof provided, and for all other expenses incurred and incidentals necessary to complete the work. 
The City shall not be obligated to pay any other compensation, fees, charges, prices, or costs, nor shall Contractor charge any additional compensation for completing the work order of the Statement of Work.  All costs invoiced to the City, shall be associated with an active and open work order.
Invoices for work performed under this Contract shall be submitted, in writing to the City’s Project Manager.  In addition to agreed-upon charges, invoices shall include such information as is necessary for the City to determine the exact nature of all expenditures and shall reference this Contract.  Additional payment terms or invoice instructions may be mutually agreed upon by the City and the Contractor. 

City acceptance of the Work shall only occur by formal written notice to that effect.
7.1 Travel  
In such event that certain travel is pre-approved by the City, the City will compensate travel expenses not to exceed actual travel costs given the following limitations.  Contractor and The City shall determine the need for on-site presence and the City shall pre-approve travel.  Contractor shall be entitled to reasonable expenses as defined below, not to exceed the actual amount of travel costs.   
- Airfare = Airfare will be reimbursed at the actual cost of the airline ticket.  The City will reimburse for Economy or Coach Fare only.  Receipts detailing each airfare are required.

- Meals = Meals will be reimbursed at the Federal Per Diem daily rate for the city in which the work is performed and do not require receipts or additional documentation.  The City will not reimburse for alcohol at any time.

- Lodging = Lodging will be reimbursed at actual cost incurred up to a maximum of the published Runzheimer Cost Index for the city in which the work was performed.  Receipts detailing each day/night lodging are required.  The City will reimburse at the single occupancy rate.  As an alternative, lodging billed at the published Federal Per Diem daily rate for the city in which the work is performed does not require receipts or additional documentation.  In this case, the invoice needs to state that "the lodging is being billed at the Federal Per Diem daily rate."

- Vehicle mileage = Vehicle mileage will be reimbursed at the Federal Internal Revenue Service Standard Business Mileage Rate in affect at the time the mileage expense is incurred (currently that rate is 40.5 cents per mile.)

- Rental Car = Rental car expenses will be reimbursed at the actual cost of the rental.  Rental car receipts are required for all rental car expenses (the City will only pay for the rental of "Compact" vehicles unless three or more persons are sharing one vehicle in which case a "Mid-sized" vehicle rental is acceptable).

- Miscellaneous Travel (e.g. parking, gas, taxi, shuttle, tolls, ferry fees, etc.) = Miscellaneous travel expenses will be reimbursed at the actual cost incurred.  Receipts are required for each expense of $10.00 or more.

The City will reimburse the Consultant at actual cost for travel expenses incurred as evidenced by copies of receipts supporting such travel expenses, and in accordance with the City of Seattle Travel Policy, details of which can be provided upon request.  Invoices shall be sent to the City’s Project Manager.
7.2 Disputed Work 
Notwithstanding all above, if the City believes in good faith that some portion of the Work has not been completed satisfactorily, the City may require Contractor to correct such work prior to  payment.  In such event, the City must clearly and reasonably provide to Contractor an explanation of the concern and the remedy that the City expects.  The City may withhold from any payment that is otherwise due, an amount that the City in good faith finds to be under dispute, or if the Contractor does not provide a sufficient remedy, the City may retain the amount equal to the cost to the City for otherwise correcting or remedying the work not properly completed.

8.  Timely Completion

8.1 Time is of the Essence

Time is of the essence in all matters relating to this Contract.
9.  OOnOwnership of Deliverables 

Upon final payment for the products and services delivered hereunder, all drawings, prints, plans, field notes, reports, documents, files, input materials, output materials, the media upon which they are located (including cards, tapes, discs and other storage facilities), software programs or packages (including source code or codes, object codes, upgrades, revisions, modifications, and any related materials) and/or any other related documents or materials which are developed solely for, and paid for by, the City in connection with the performance of the work hereunder, shall be the property of the City.  The Contractor shall place an appropriate plaque, emblem, and/or decal thereon, including evidence of the City's ownership of such documents and/or materials. Any invention, improvement, or discovery, together with all related information, including but not limited to, designs, specifications, data, patent rights and findings developed in connection with the performance of the Agreement or any subcontract hereunder, shall be made available to the public through dedication, assignment to the City, or such other means as the City may determine.  Notwithstanding the above, the Contractor does not convey to the City nor does the City obtain any right to any document or material utilized by Contractor that was created or produced separate from this Agreement or was preexisting material (not already owned by the City), provided that the Contractor has clearly identified in writing such material as preexisting prior to commencement of work.  To the extent that preexisting materials are incorporated into the work, the Contractor grants the City an irrevocable, non-exclusive right and/or license to use, execute, reproduce, display, and transfer the preexisting material, but only as an inseparable part of the work. 
10.  Application Source Code 
Any Application source code and accompanying documentation generated as a deliverable under this Agreement shall become the sole property of the City of Seattle.  

At the time of delivery of the Application, Contractor shall provide to the City, a copy of the Application source code, both in printed and electronic form.  The Application source code shall be in a form suitable for reproduction by computer and photocopy equipment and shall include a full source language statement of the program or programs comprising the Application.  This source code shall be accompanied by complete program maintenance documentation including all flow charts, schematics, developer notes, descriptions, and annotations which comprise the detailed design of the Application, and all other material necessary to allow a reasonably skilled programmer or analyst to maintain or enhance the Application without the help of any other person or reference to any other material.
In the event that Contractor is contracted by the City to make changes to this Application in the future, Contractor shall supplement this source code and documentation with all revisions, corrections, enhancements or other changes made by Contractor so that the source code and documentation constitutes a human readable program for the then current version.
All Deliverables produced under this Contract, shall be the exclusive property of the City, pursuant to Intellectual Property provisions provided herein.  

11.  Warranties
11.1
Services Warranty

The Contractor warrants that, in performing the services under this contract, the Contractor shall strictly comply with the descriptions and representations as to the services described in each Work Order, including performance capabilities, accuracy, completeness, characteristics, specifications, configurations, standards, function and requirements, which appear in this Contract and in each Work Order.  Any preparation Software or data analysis used in the Services shall be available to the City for a period of five (5) years following the completion of the Services.  This warranty shall apply only to preparation Software or data analysis owned by or under the control of the Contractor.  Errors or omissions committed by the Contractor in the course of providing Services shall be remedied by the Contractor at its own expense.

11.2
Merchantability and Fitness Warranty

Contractor represents and warrants that the Software, other products and Software Documentation will be merchantable and will be fit for the particular purposes established.
11.3     Compliance with Applicable Law

The Contractor warrants that the Software, and the development of the software, is in compliance with any and all applicable laws, rules, and regulations.

11.4     Survival of Warranties and Representations

The representations and warranties of the Contractor made pursuant to this Contract shall survive the delivery of the Services, the payment of the purchase price, and the expiration or earlier termination of this Contract.

12.  Risk of Loss 

The Contractor shall bear the risk of loss or damage to the Deliverables during the period of transportation, installation and Acceptance Testing up to the date of the City’s acceptance of the System, except when said loss or damage is due to the sole fault or negligence of the City.

13.  Protection of Persons and Property

13.1  Property
The Contractor shall take reasonable steps to protect the City’s property from injury or loss arising in connection with the Contractor’s performance or failure of performance under this Contract.


13.2  Persons
The Contractor and the City shall each take reasonable precautions for the safety of employees of the other, and shall each comply with all applicable provisions of federal, state, and local laws, codes and regulations to prevent or avoid any accident or injury to a person on, about or adjacent to any premises where work under this Contract is being performed.

13.3  Cleaning Up
The Contractor shall ensure that project work sites are maintained in a clean and orderly fashion.  Immediately after completion of the work contemplated in this Contract, the Contractor shall clean up and remove all refuse and unused materials resulting from such work.

Upon the Contractor’s failure to complete such clean-up and removal activity within twenty-four (24) hours after having been notified in writing by the City of the Contractor’s obligation to complete such activity, the clean-up and removal activity may be done by one or more other parties at the direction of the City.  The cost of all such clean-up and removal activity performed by a person or entity other than the Contractor shall be charged to the Contractor or deducted from any payment due to the Contractor.


13.4  No Smoking
The Contractor shall not allow any employee of the Contractor or any subcontractor or agent thereof to smoke inside any City facility.


13.5  OSHA/WISHA
The Contractor certifies that it is in compliance with the conditions of the Federal Occupational Safety and Health Act of 1970 (OSHA), the Washington Industrial Safety and Health act of 1973 (WISHA), and the standards and regulations issued there under and certifies that all items furnished or purchased under this Contract will conform to and comply with said standards and regulations.  The Contractor shall indemnify, defend, and hold the City harmless from all damages assessed against the City as a result of the Contractor’s failure to comply with the OSHA and WISHA and the standards issued there under and for the failure of any of the items furnished to the City under this Contract to so comply.

14.  Contract Notices, Deliverable Materials and Invoices Delivery
All notices to be delivered hereunder shall be in writing and shall be delivered or mailed to the following addresses:
If delivered by the U.S. Postal Service, it must be addressed to:
 
Corinna Lan Blohm

 

City of Seattle Purchasing and Contracting Services 

PO Box 94687
Seattle, WA  98124-4687

If delivered by any other company, it must be addressed to:
 
Corinna Lan Blohm

City of Seattle, Purchasing and Contracting Services 

Seattle Municipal Tower

700 5th Ave., #4112
Seattle, WA  98104-5042

Phone: (206) 684-8310


Fax: (206) 386-0028

E-Mail: corinna.blohm@seattle.gov

Project work, invoices and communications shall be delivered to the City Project Manager: 

City of Seattle, Department of Information Technology

Attention:  Joy Peterson

Seattle Municipal Tower

700 5th Ave #2700

P.O. Box 94709

Seattle, WA  98124-4709

If to the Contractor: 

eVentive LLC

Yemiru Chanyalew


817 W. Superior St, Suite 1, Chicago, IL  60622



Phone:  (312) 997-2393
Fax:  (312) 873-4346

e-mail: ychanyalew@eventivellc.com





or such other respective addresses as may be specified herein or as either party may, from time to time, designate in writing.

15.  Representations. 

Contractor represents and warrants that it has the requisite training, skill and experience necessary to provide Work and is appropriately accredited and licensed by all applicable agencies and governmental entities.

16. Independent Contractor.   

It is the intention and understanding of the Parties that Contractor shall be an independent contractor and that the City shall be neither liable for nor obligated to pay sick leave, vacation pay or any other benefit of employment, nor to pay any social security or other tax that may arise as an incident of employment.  The Contractor shall pay all income and other taxes as due.  Industrial or other insurance that is purchased for the benefit of the Contractor shall not be deemed to convert this Contract to any employment contract.  It is recognized that Contractor may or will be performing professional Work during the term for other parties and that the City is not the exclusive user of the Work that Contractor will provide.

17.  Inspection.


The Work shall be subject, at all times, to inspection by and with approval of the City, but the making (or failure or delay in making) such inspection or approval shall not relieve Contractor of responsibility for performance of the Work in accordance with this Contract, notwithstanding the City’s knowledge of defective or noncomplying performance, its substantiality or the ease of its discovery.  Contractor shall provide sufficient, safe, and proper facilities and equipment for such inspection and free access to such facilities.
18.  Affirmative Efforts for Utilization of Women and Minority Subcontracting

A. Contractor shall utilize affirmative efforts to promote and encourage participation by women and minority businesses on subcontracting opportunities within the Contract scope of work.  Contractor agrees to such efforts as a condition of the contract.  

B. Affirmative efforts shall include those that have been agreed upon between the City and the Contractor as a result of the Contractor proposal response.

C. Record-Keeping:  Contractor shall maintain, for at least 12 months after the expiration or earlier termination of this Contract, relevant records and information necessary to document Contractor affirmative efforts to achieve women and minority business participation, including solicitations to subcontractors and suppliers, all subcontractor and supplier proposals received, and all subcontractors and suppliers actually utilized under this Contract.  The City shall have the right to inspect and copy such records.

D. Contractor shall ensure that all employees, particularly supervisors, are aware of, and adhere to their obligation to maintain a working environment free from discriminatory conduct, including but not limited to harassment and intimidation of minorities, women, or WMBE businesses.  

E. Non-Discrimination:  Contractor shall not create barriers to open and fair opportunities for WMBEs to participate in any City contract and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.

F.
Sanctions for Violation:  Any violation of the mandatory requirements of the provisions of this section, or a violation of SMC Ch. 14.04, SMC Ch. 14.10, SMC Ch. 20.45, or other local, state, or federal non-discrimination laws, shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by the Contract and by applicable law.  Contractors in violation of this shall be subject to debarment from City contracting activities in accordance with SMC Ch. 20.70.

19.  Equal Employment Opportunity and Outreach.

A.
Contractor shall not discriminate against any employee or applicant for employment because of race, religion, creed, age, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  Contractor shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual orientation, gender identity, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following: employment, upgrading, promotion, demotion, or transfer; recruitment or recruitment advertising, layoff or termination, rates of pay, or other forms of compensation and selection for training, including apprenticeship.  The Contractor shall post in conspicuous places, available to employees and applicants for employment, notices as provided by the City setting forth the provisions of this nondiscrimination clause.

B. Contractor shall furnish to the Director of Executive Administration (or their  designee), upon request and on such form as may be provided therefore, a report of the affirmative action taken by the Contractor in implementing the requirements of this section, and will permit access to the Contractor’s records of employment, employment advertisements, application forms, other pertinent data and records requested by the Director of Executive Administration for the purposes of investigation to determine compliance with the requirements of this section.

C. If, upon investigation, the Director of Executive Administration finds probable cause to believe that the Contractor has failed to comply with any of the requirements of this section, the Contractor shall be so notified in writing.  The Director of Executive Administration shall give the Contractor an opportunity to be heard, after ten calendar days’ notice.  If, after the Contractor’s opportunity to be heard, the Director of Executive Administration still finds probable cause, they may suspend the Contract and/or withhold any funds due or to become due to the Contractor, pending compliance by the Contractor with the requirements of this section.

20.  Equal Benefits. 

A. Compliance with SMC Ch. 20.45: The Contractor shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Contractor is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Contractor provides to its employees with spouses.  At the City’s request, the Contractor shall provide complete information and verification of the Contractor’s compliance with SMC Ch. 20.45.   Failure to cooperate with such a request shall constitute a material breach of this Contract.  (For further information about SMC Ch. 20.45 and the Equal Benefits Program Rules call (206) 684-0430 or review information at http://cityofseattle.net/contract/equalbenefits/.)

B. Remedies for Violations of SMC Ch. 20.45:  Any violation of this Section shall be a material breach of Contract for which the City may:
a. Require the Contractor to pay actual damages for each day that the Contractor is in violation of SMC Ch. 20.45 during the term of the Contract; or
b. Terminate the Contract; or 
c. Disqualify the Contractor from bidding on or being awarded a City contract for a period of up to five (5) years; or
d. Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated thereunder.

21.  General Legal Requirements.
A. General Requirement:  Contractor, at no expense to the City, shall comply with all applicable laws of the United States and the State of Washington; the Charter and ordinances of the City; and rules, regulations, orders, and directives of their administrative agencies and the officers thereof.  Without limiting the generality of this paragraph, the Contractor shall specifically comply with the following requirements of this section.

B.
Licenses and Similar Authorizations:  Contractor, at no expense to the City, shall secure and maintain in full force and effect during the term of this Contract all required licenses, permits, and similar legal authorizations, and comply with all requirements thereof.
C.  Taxes:  The City shall pay sales and use taxes imposed on the City’s acquisition of Software licensed hereunder.  The Contractor shall pay all other applicable state, local or federal taxes including, but not limited to, state and local business and occupational tax, taxes on the Contractor’s gross or net income, and personal property taxes levied or assessed on personal property to which the City does not hold title.
D. Performance Standard.  All duties by Contractor or designees shall be performed in a manner consistent with accepted practices for other similar Work. 
E. Use of Recycled Content Paper:  Contractors are to duplex all materials that are prepared for the City under this Contract, whether such materials are printed or copied, except when impracticable to do so due to the nature of the product being produced.  Contractors are to use 100% post consumer recycled content, chlorine-free paper in such products that are produced for the City, whenever practicable, and to use other paper-saving and recycling measures in business they conduct with and for the City.  This directive is executed under the Mayor’s Executive Order, issued February 13, 2005.
F. Americans with Disabilities Act:   Contractor shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Contract.  In particular, if the Contractor is providing services, programs or activities to City employees or members of the public as part of this Contract, the Contractor shall not deny participation or the benefits of such services, programs, or activities, to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Contract.
G. Fair Contracting Practices Ordinance:  Contractor shall comply with the Fair Contracting Practices Ordinance of The City of Seattle (Ordinance 119601), as amended.  Conduct made unlawful by that ordinance constitutes a breach of contract.  Engaging in an unfair contracting practice may also result in the imposition of a civil fine or forfeiture under the Seattle Criminal Code as well as various civil remedies.

22.  Indemnification.
Contractor shall protect, defend, indemnify and hold the City harmless from and against all third party claims, demands, damages, costs, actions and causes of actions, liabilities, judgments, expenses and attorney fees, resulting from the injury or death of any person or the damage to or destruction of property, or the infringement of any patent, copyright, or trademark, arising out of the work performed or goods provided under this Contract, or the Contractor’s violation of any law, ordinance or regulation, except for damages resulting from the sole negligence of the City.  As to the City of Seattle, the Contractor waives any immunity it may have under RCW Title 51 or any other Worker’s Compensation statute.  The parties acknowledge that this waiver has been negotiated by them, and that the contract price reflects this negotiation.

23.  Insurance.
Should the City not provide any insurance requirements to the contrary within the solicitation and/or attached, the following requirements shall be in effect.  Contractor shall maintain at its own expense at all times during the term of this Contract the following insurance with limits of liability consistent with those generally carried by similarly situated enterprise:
(1) Commercial General Liability insurance, including premises/operations, products/completed operations, personal/advertising injury, contractual liability, fire legal/tenant liability, stop gap/employer’s liability and independent contractors liability; (2) if any vehicle, watercraft or aircraft is used in the  performance of this Purchase Order/Vendor Contract, of a minimum of $1,000,000 per occurrence;   

(2) Automobile Liability, Watercraft Liability and/or Aircraft Liability insurance, including coverage for owned, non-owned, leased or hired vehicles, watercraft and aircraft, as appropriate of a minimum of $500,000 per occurrence; and 
(3) Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington. 
(4) The insurance as provided under items (1) and (2) above shall include by endorsement the City of Seattle as an additional insured (as respects item (1), per ISO form CG 20 10 or CG 20 26 or equivalent additional insured endorsement wording, or equivalent blanket additional insured policy wording) and such additional insured status for the City shall apply as respects the full limits of all valid and collectible Automobile Liability, Watercraft Liability and/or Aircraft Liability insurance, whether primary, excess, contingent, or otherwise; shall be primary insurance as respects the City, and any other insurance or self-insurance maintained by the City shall be excess and non-contributory with the Contractor’s insurance; and, shall be placed with insurers with not less than an A- VII A.M. Best’s rating unless insurance has been procured under the provisions of chapter 48.15 RCW (Unauthorized “Surplus Lines” Insurers).  It is specifically agreed that the insurance requirements in this section 2.18 shall override any limitation of liability or similar provision in any agreement or statement of work between the City and the Contractor and that no Contractor’s insurer shall assert the right to invoke any such limitation.     

(5) Contractor shall not be required to provide evidence of insurance, unless required to do so under the solicitation or as otherwise required by the City Buyer, and should additional insurance requirements (including but not limited to higher limits of liability) be specified in the solicitation or otherwise are attached, those requirements shall apply.

24.  Audit.
Upon request, Contractor shall permit the City, and any other governmental agency (“Agency”) involved in the funding of the Work, to inspect and audit all pertinent books and records of Contractor, any subcontractor, or any other person or entity that performed work in connection with or related to the Work, at any and all times deemed necessary by the City or Agency, including up to six years after the final payment or release of withheld amounts has been made under this Contract.  Such inspection and audit shall occur in King County, Washington or other such reasonable location as the City or Agency selects.  The Contractor shall supply the City with, or shall permit the City to make, a copy of any books and records and any portion thereof.  The Contractor shall ensure that such inspection, audit and copying right of the City and Agency is a condition of any subcontract, agreement or other arrangement under which any other person or entity is permitted to perform work under this Contract.  

25.  Contractual Relationship
The relationship of Contractor to the City by reason of this Contract shall be that of an independent contractor.  This Contract does not authorize Contractor to act as the agent or legal representative of the City for any purpose whatsoever.  Contractor is not granted any express or implied right or authority to assume or create any obligation or responsibility on behalf of or in the name of the City or to bind the City in any manner or thing whatsoever.

26.  Assignment and Subcontracting
Contractor shall not assign or subcontract any of its obligations under this Contract without the City’s written consent, which may be granted or withheld in the City’s sole discretion.  Any subcontract made by Contractor shall incorporate by reference all the terms of this Contract.  Contractor shall ensure that all subcontractors comply with the obligations and requirements of the subcontract.  The City’s consent to any assignment or subcontract shall not release the Contractor from liability under this Contract, or from any obligation to be performed under this Contract, whether occurring before or after such consent, assignment, or subcontract. 

27.  Involvement of Former City Employees  

Contractor shall promptly notify the City in writing of any person who is expected to perform any of the Work and who, during the twelve (12) months immediately prior to the expected commencement date of such work or subcontract, was a City officer or employee.  Contractor shall ensure that no Work or matter related to the Work is performed by any person (employee, subcontractor, or otherwise) who was a City officer or employee within the past twelve (12) months; and as such was officially involved in, participated in, or acted upon any matter related to the Work, or is otherwise prohibited from such performance by SMC 4.16.075.

28.  No Conflict of Interest.
Contractor confirms that Contractor does not have a business interest or a close family relationship with any City officer or employee who was, is, or will be involved in the Contractor selection, negotiation, drafting, signing, administration, or evaluating the Contractor’s performance.  
29.  Gratuities.
Contractor shall not directly or indirectly give, pay, deliver, or perform, or agree to arrange to give, pay, deliver or perform, any gratuity, gift, bonus, donation or discount of any kind, in the form of goods, services, or any other thing of value for any purpose, at any time, to any person employed by the City that is intended, or that reasonably may be seen to be intended, to benefit the Contractor by way of award, administration, or in any other way to influence the contract or any future contract.  Any violation of this provision may result in termination of this Contract.  Nothing in this Contract prohibits donations to campaigns for election to City office, so long as the donation is disclosed as required by the election campaign disclosure laws of the City and of the State. 

30.  Errors & Omissions:  Correction.
Contractor shall be responsible for the professional quality, technical accuracy, and the coordination of all designs, drawings, specifications, and other services furnished by or on the behalf of the Contractor under this Contract.  The Contractor, without additional compensation, shall correct or revise any errors or omissions in the designs, drawings, specifications, and/or other Contractor services immediately upon notification by the City.  The obligation provided for in this section with respect to any acts or omissions during the term of this Contract shall survive any termination or expiration of this Contract.

31.  Intellectual Property Rights. 
Patent:  Contractor hereby assigns to the City all rights in any invention, improvement, or discovery, together with all related information, including but not limited to, designs, specifications, data, patent rights and findings developed in connection with the performance of Contract or any subcontract hereunder.  Notwithstanding the above, the Contractor does not convey to the City, nor does the City obtain, any right to any document or material utilized by Contractor that was created or produced separate from this Contract or was preexisting material (not already owned by the City), provided that the Contractor has clearly identified in writing such material as preexisting prior to commencement of the Work.  To the extent that preexisting materials are incorporated into the Work, the Contractor grants the City an irrevocable, non-exclusive right and/or license to use, execute, reproduce, display, and transfer the preexisting material, but only as an inseparable part of the Work.

Copyright:  All materials and documents prepared by Contractor in connection with the Work and Contractor shall retain the copyright (including the right of reuse) whether or not the Work is completed.  Contractor grants to the City a non-exclusive, irrevocable, unlimited, royalty-free license to use every document and all other materials prepared by the Contractor for the City under this Contract.  If requested by the City, a copy of all drawing, prints, plans, field notes, reports, documents, files, input materials, output materials, the media upon which they are located (including cards, tapes, discs and other storage facilities), software programs or packages (including source code or codes, object codes, upgrades, revisions, modifications, and any related materials) and/or any other related documents or materials which are developed solely for, and paid for by, the City in connection with the performance of the Work, shall be promptly delivered to the City. 

The City may make and retain copies of such documents for its information and reference in connection with their use on the project.  The Contractor does not represent or warrant that such documents are suitable for reuse by the City, or others, on extensions of the project, or on any other project. 

32.  Confidentiality. 
The Parties agree that they will not permit the duplication or disclosure of any information designated in advance by the other party as "Confidential and Proprietary" to any person (other than its own employee, agent, or representative who must have such information for the performance of that party’s obligations hereunder) unless such duplication, use or disclosure is specifically authorized in writing by the other party or is required by law.  "Confidential and Proprietary” information does not include ideas, concepts, know-how or techniques related to information that, at the time of disclosure, is in the public domain unless the entry of that information into the public domain is a result of any breach of this Contract.  Likewise, "Confidential and Proprietary” information does not apply to information that is independently developed, already possessed without obligation of confidentiality, or rightfully obtained from a third party without an obligation of confidentiality.
Contractor’s Understanding and Obligations
1.  Contractor understands that any records (including but not limited to bid or proposal submittals, the Contract,  and any other contract materials) it submits to the City, or that are used by the City even if the Contractor possesses the records, are public records under Washington State law, RCW Chapter 42.17. Public records must be promptly disclosed upon request unless a statute exempts them from disclosure. Contractor also understands that even if part of a record is exempt from disclosure, the rest of that record generally must be disclosed.
2.  Contractor must separate and clearly mark as “proprietary information” all records related to this Contract or the performance of this Contract that the Contractor believes are exempt from disclosure.    Contractor is to be familiar with potentially-applicable public-disclosure exemptions and the limits of those exemptions, and will mark as “proprietary only information” that the Contractor believes legitimately fits within an exemption.

3.  If the City notifies the Contractor of a public disclosure request, and the Contractor believes records are exempt from disclosure, the Contractor must bring a lawsuit under RCW 42.17.330 to enjoin disclosure. The Contractor must obtain the injunction and serve it on the City before the close of business on the tenth business day after the City sent notification to the Contractor. It is the Contractor’s discretionary decision whether to file the lawsuit.

4.  If Contractor does not timely obtain and serve an injunction, the Contractor is deemed to have authorized releasing the record.

5.  Notwithstanding the above, the Contractor must not take any action that would affect (a) The City’s ability to use goods and services provided under this Contract or (b) the Contractor’s obligations under this Contract.

6.  Contractor will fully cooperate with the City in identifying and assembling records in case of any public disclosure request.

The City’s Obligations
1.  The City will disclose those parts of records the Contractor has marked as “proprietary information” only to authorized persons unless: (a) the City discloses the records in response to a public disclosure request or (b) the Contractor has given the City express advance written permission to disclose the records.  “Authorized persons” means those City officers, employees, contractors and consultants for whom the proprietary information is necessary to perform their duties or obligations to the City.  The term “proprietary information” does not include ideas, concepts, know-how or techniques related to any information that, at the time of disclosure, is in the public domain, unless the entry of that information into the public domain is a result of a breach of this Contract.

2.   If the City receives a public disclosure request for records that Contractor has marked as “proprietary information,” the City will promptly notify the Contractor of the request.  The City will postpone disclosing these records for ten business days after it has sent notification to the Contractor, in order to allow the Contractor to file a lawsuit under RCW 42.17.330 to enjoin disclosure.  It is the Contractor’s discretionary decision whether to file the lawsuit.

3.  If the City has notified Contractor of a public disclosure request, and the Contractor has not obtained an injunction and served the City with that injunction by the close of business on the tenth business day after the City sent notice, the City may disclose the record.

4.  The City will make reasonable efforts to inform its officers, employees, contractors and consultants of the terms of this Contract.

5.  The City has no other obligations concerning records the Contractor has marked as “proprietary information” under this Contract.  The City has no obligation to claim any exemption from disclosure.  The City is not obligated or liable to the Contractor for any records that the City releases in compliance with this Section.

33.  Publicity.
No news release, advertisement, promotional material, tour, or demonstration related to the City’s purchase or use of the Contractor’s product or any work performed pursuant to this Contract shall be produced, distributed or take place without the prior, specific approval of the City’s Project Manager or their designee.

34.  Extra Work.
The City desires to have the Contractor perform work, render services in connection with this project other than that expressly provided for in the “Scope of Work” section of this Contract, or to extend the duration of the contract beyond that originally stated.  This will be considered extra work, supplemental to this Contract and the Contractor shall not proceed unless authorized by an amendment.  Any costs incurred due to the performance of extra work prior to execution of an amendment will not be reimbursed under this Contract or an amendment.  Notwithstanding the foregoing, the City may make reasonable changes in this Contract, including place of delivery, installation or inspection, the method of shipment or packing, labeling and identification, and ancillary matters that Contractor may accommodate without substantial additional expense to the City.
35.  Key Persons.
Contractor shall not transfer or reassign any individual designated in a Work Order as essential to the Work, without the express written consent of the City which consent shall not be unreasonably withheld.  If, during the term of this Contract, any such individual leaves the Contractor’s employment, the Contractor shall present to the City one or more individual(s) with greater or equal qualifications as a replacement, subject to the City’s approval, which shall not be unreasonably withheld.  The City’s approval shall not be construed to release the Contractor from its obligations under this Contract.

36.  Dispute Resolution.
Any dispute or misunderstanding that may arise under this Contract concerning Contractor’s performance shall first be resolved, if mutually agreed to be appropriate, through negotiations between the Contractor’s Project Manager and the City’s Project Manager, or if mutually agreed, referred to the City’s named representative and the Contractor’s senior executive(s).  Either party may discontinue such discussions and may then pursue other means to resolve such disputes, or may by mutual agreement pursue other dispute alternatives such as alternate dispute resolution processes. Nothing in this dispute process shall in any way mitigate the rights, if any, of either party to terminate the contract for cause or convenience.
37.  Termination.
A.
For Cause:  The City may terminate this Contract if the Contractor is in material breach of any of the terms of this Contract, and such breach has not been corrected to the City’s reasonable satisfaction in a timely manner.

B.
For Reasons Beyond Control of Parties:  Either party may terminate this Contract without recourse by the other where performance is rendered impossible or impracticable for reasons beyond such party’s reasonable control such as but not limited to an act of nature; war or warlike operation; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.

C. For City’s Convenience:  The City may terminate this Contract at any time, without cause and for any reason including the City’s convenience, upon written notice to the Contractor.  

D. Notice:  Notice of termination pursuant to this section shall be given by the party terminating this Contract to the other not less than five (5) business days prior to the effective date of termination.
E. Acts of Insolvency:  The City may terminate this Contract by written notice to the Contractor if the Contractor becomes insolvent, makes a general assignment for the benefit of creditors, suffers or permits the appointment of a receiver for its business or assets, becomes subject to any proceeding under any bankruptcy or insolvency law whether domestic or foreign, or is wound up or liquidated, voluntarily or otherwise.
F. Actions Upon Termination:  In the event of termination not the fault of the Contractor, the Contractor shall be paid for the services properly performed prior to termination, together with any reimbursable expenses then due, but in no event shall such compensation exceed the maximum compensation to be paid under the Contract.  The Contractor agrees that this payment shall fully and adequately compensate the Contractor and all subcontractors for all profits, costs, expenses, losses, liabilities, damages, taxes, and charges of any kind whatsoever (whether foreseen or unforeseen) attributable to the termination of this Contract. Upon termination for any reason, the Contractor shall provide the City with the most current design documents, contract documents, writings and other product it has completed to the date of termination, along with copies of all project-related correspondence and similar items.  The City shall have the same rights to use these materials as if termination had not occurred; provided, however, that the City shall indemnify and hold the Contractor harmless from any claims, losses or damages to the extent caused by modifications made by the City to the Contractor’s work product. 

G. Termination for Gratuities:  Notwithstanding items above, the City may, by written notice to Contractor, terminate Contractor’s right to proceed under this Contract upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise, was offered to or given by the Contractor or any agent therefor to any City official, officer or employee.

41.  Force Majeure.

In the event that either party is unable to perform any of its material obligations under this Agreement because of a natural disaster or action or decree of a superior governmental body (hereinafter referred to as a “Force Majeure Event” or “Event”), the party that has been so affected immediately shall give notice to the other party and shall do everything possible to resume performance. 

Upon receipt of such notice, the affected party shall be excused from such performance as is affected by the Force Majeure Event for the period of such Event; but if the period of the non-performance exceeds fifteen (15) days from the date of the other party’s receipt of the notice of the Force Majeure Event, the party that has not had its ability to perform so affected may terminate this Agreement by giving written notice of termination to the party suffering from the effect of the Event.  If such Event affects the delivery date or warranty provisions of this Agreement, such date or warranty period shall automatically be extended for a period equal to the duration of such Event.
42.  Miscellaneous Provisions. 
A.
Amendments:  The parties hereto reserve the right to make amendments or modifications to this Contract by written Contract signed by an authorized representative of each party.  No modification of this Contract shall be effective unless in writing and signed by an authorized representative of each of the parties hereto.
B.
Binding Contract:  This Contract shall not be binding until signed by both parties.  The provisions, covenants and conditions in this Contract shall bind the parties, their legal heirs, representatives, successors, and assigns.

C.
Applicable Law/Venue:  This Contract shall be construed and interpreted in accordance with the laws of the State of Washington.  The venue of any action brought hereunder shall be in the Superior Court for King County.

D.
Remedies Cumulative:  Rights under this Contract are cumulative and nonexclusive of any other remedy at law or in equity.  

E.
Captions:  The titles of sections or subsections are for convenience only and do not define or limit the contents.

F.
Severability:  If any term or provision of this Contract is determined by a court of competent jurisdiction to be invalid or unenforceable, the remainder of this Contract shall not be affected thereby, and each term and provision of this Contract shall be valid and enforceable to the fullest extent permitted by law.

F. Waiver:  No term or condition or breach thereof shall be deemed waived, except by written consent of the party against whom the waiver is claimed.  Any waiver of the breach of any term or condition shall not be deemed to be a waiver of any preceding or succeeding breach of the same or any other covenant, term or condition.  Neither acceptance by the City of Contractor performance nor payment to Contractor for any portion of Work, shall constitute a waiver by the City of the breach or default of any term or condition unless expressly agreed to by the City in writing.

G. Entire Contract:  This Contract, including all Appendices, Supplements and Exhibits referenced herein, constitutes the entire agreement between the City and the Contractor.  No verbal agreement or conversation between any officer, agent, associate or employee of the City and any officer, agency, employee or associate of the Contractor prior to the execution of this Contract shall affect or modify any of the terms or obligations contained in this Contract.

H. Negotiated Contract:  The parties acknowledge that this is a negotiated Contract, that they have had the opportunity to have this Contract reviewed by their respective legal counsel, and that the terms and conditions of this Contract are not to be construed against any party on the basis of such party's draftsmanship thereof.

I. Attorneys’ Fees:  Subject to the indemnification provisions set forth in this Contract, if any action or suit is brought with respect to a matter or matters covered by this Contract, each party shall be responsible for all its own costs and expenses incident to such proceedings, including reasonable attorneys’ fees.

J. Authority:  Each party represents that it has full power and authority to enter into and perform this Contract, and the person signing this Contract on behalf of each party has been properly authorized and empowered to enter into this Contract.  Each party further acknowledges that it has read this Contract, understands it, and shall be bound by it.

IN WITNESS WHEREOF, in consideration of the terms, conditions, and covenants contained herein, or attached and incorporated and made a part hereof, the parties have executed this Contract by having their authorized representatives affix their signatures below.

	 eVentive LLC
By
	
	City of Seattle
By
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Date



	
	(Printed Name)


	
	
	NANCY LOCKE, Purchasing Manager
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Washington State Unified Business Identifier Number (UBI): 

Federal Tax ID Number: 
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