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Agreement

Between The City of Seattle and 
Reid Middleton, Inc.

 For Review Services of Seattle Building Permit Applications
1. Agreement:  This Agreement, effective the 20th day of May, 2005, (the “Effective Date”), by and between The City of Seattle, a municipal corporation of the State of Washington (the “City”), and Reid Middleton, Inc., a corporation organized and existing under the laws of and authorized to do business in the State of Washington (the “Contractor”). 

The City, through its Department of Planning and Development (DPD), may request and the Contractor shall provide Review Services for Seattle Building Permit Applications.  The City does not guarantee that it will request services from the Contractor.  Requests for service will be dependant upon the demand for building permits, the service reputation of the Contractor, or any other factor deemed important to the City.  


2. Entire Agreement:  This Agreement, including all Supplements and Exhibits referenced herein, constitutes the entire agreement between the City and the Contractor.  The City’s Request for Proposal DPD-1455 (“RFP”) and the Contractor’s proposal submitted in response to the RFP are explicitly included as Supplements to this Agreement.  Where there are conflicts between these documents, the controlling document will first be this Agreement as amended, then the work orders, then the RFP, and then the Contractor’s proposal.


3. Term:  The term of this Agreement shall be three (3) years from the Effective Date, with an option to extend for two (2) additional one-year periods as mutually agreed to by the parties.


4. Scope:  At the request and in support of the Department of Planning and Development (“DPD”), the Contractor shall examine and review an Application for a Seattle Building Permit (“Application”).  The examination and review may include the phases of Initial Review, Corrected Review, and Post Permit Review.  For each review phase, the Contractor shall perform at the efficient plan examination level, and shall complete reviews within standard performance times as provided in Section 5 of this Agreement.  At DPD’s discretion, DPD may direct the Contractor to stop its examination and review of an Application at any time.  DPD may request the Contractor to participate in “single plan audit review” (SPAR) exercises and other similar audit reviews.  The Contractor shall be compensated as provided in Section 6 of this Agreement.

4.1 Initial Review:  

4.1.1
Request for Services:  DPD shall request the Contractor to review and examine an Application, and will notify the Contractor that the Application Package is available for pick-up by the Contractor.   The Contactor shall pick-up the Application within one working day of DPD’s request.


4.1.2 
Performance Time:  The ‘initial plan review turnaround time’ will start on the day DPD notifies the Contractor that an Application Package is available for pick-up and will end on the day DPD receives the reviewed Application Package from the Contractor.  


4.1.3
Review:  The Application Package will include a plan set, associated application materials, and a DPD transmittal identifying the DPD Project Lead and the types of review the Contractor is to perform, including but not limited to:


4.1.3.1     Structural plan examination, including temporary shoring and related protection of adjacent properties;


4.1.3.2
Non-structural fire and life safety plan examination;


4.1.3.3
Barrier-free/accessibility plan examination;


4.1.3.4
Energy plan examination;
4.1.3.5
Identification of required special inspections; and


4.1.3.5
Identification of required post-permit shop drawing submittals.

4.1.4
Communication:  The Contractor shall be equipped to conduct business by email, fax, voice mail, teleconference, and meetings, and shall be able to provide electronic information to the City using Microsoft Office format.  Throughout the review, the Contractor shall:

4.1.4.1.  
Communicate with the applicant’s contact person and with other City agencies, such as the Seattle Public Utilities, as necessary to address project issues; 


4.1.4.2
Provide the DPD Project Lead with a copy of all written correspondence including emails;


4.1.4.3
Attend meetings with City staff and/or design professionals as necessary to address project issues; and


4.1.4.4
Immediately inform DPD in the event a disagreement about code interpretation arises with the applicant’s contact person.  

4.1.5
Initial Review Completion:  The Contractor will complete its initial review by:

4.1.6.1
Transmitting a copy of the DPD Correction Notice to the applicant’s contact person 


4.1.6.2
Emailing a copy of the DPD Correction Notice to the DPD Project Lead;


4.1.6.3
Returning the Plan Set with a copy of the DPD Correction Notice attached to DPD within one day of the Contractor’s email of the Correction Notice.  The Contractor shall retain all other parts of the Application Package until the Contactor approved the Application pursuant to Section 4.2.4. 

4.2
Corrected Review  

4.2.1
Request for Services:  DPD shall request the Contractor to review and examine the applicant’s corrections response (“Response”), and will notify the Contractor that the Response and Plan Set are available for pick-up by the Contractor.  The Contactor shall pick-up the Response and Plan Set within one working day of DPD’s request.  


4.2.2
Standard Performance Time:  The ‘corrected plan review turnaround time’ will start on the day DPD notifies the Contractor that the Response and Plan Set are available for pick-up and will end on the day DPD receives the reviewed Response and Plan Set or Approved Application from the Contractor.


4.2.3
Review:  The Contractor will review the Response(s).  


4.2.3.1
In the event the Contractor determines further corrections are necessary, it shall follow the steps in Section 4.1.5.

 4.2.3.2  
In the event the Contractor determines no further corrections are necessary and approves the Application, it shall: 

a.  Not notify the applicant’s contact person;

b.  Send an email to the DPD Project Lead stating it has approved the Application, and,
 
c.  Return the Application Package to the DPD Permit Technician within one working day of the Contractor’s notification to the DPD Project Lead and pursuant to Section 4.2.4.  
4.2.4
Contractor’s Approval:  The Contractor shall complete and include in the Approved Application Package:

4.2.4.1
The Contractor’s written notification to DPD that the project plan is in general conformance with the appropriate codes;


4.2.4.2
All forms necessary for permit issuance including:
a.  the DPD Permit Tracking System Information Form,

 

b.  the Special Inspection Form,
 
c.  the Geotechnical Inspections Schedule,
 
d.  the Key Area Inspection Form, and 
 
e.  an Energy Code Key Area Inspection Form as applicable.


4.2.4.3
The DPD Project Data Sheet including the numbers of hours spent on 
a.  initial plan review;
b.  corrected plan review;
c.  applicant initiated revisions, and,
d.  more than two reviews. 


4.3
Post Permit Review 

4.3.1
Request for Services and Review:  DPD shall request the Contractor to assist in DPD’s review of shop drawings and if applicable, post-permit revisions. 

 4.3.2  
Project Data Sheet:  The Contractor shall complete and return to DPD a DPD Project Data Sheet including the number of hours spent on coordination of post-permit review.
 
4.4
Audits:  The Contractor shall participate in “single plan audit review” (SPAR) exercises and other similar audit reviews as requested by DPD.  The Contractor and DPD will mutually agree 
upon the total number of hours of the Contractor’s participation prior to each audit session.  

5.
Standard Performance Times:  The Contractor shall complete review of Applications within the following standard performance times.  Working days do not include weekends or City holidays.  (See Exhibit 1 for a list of City holidays).

	Project Type
	Review Turn-around Times

	
	Initial Plan review
	Corrected Plan Review

	Single Family Projects at < 5 projects per week
	< 10 working days
	Re-submittals: < 5 working days

	Single Family Projects at > 5 projects per week
	Turn-around time by negotiated 

mutual agreement of both parties
	Re-submittals: < 5 working days

	All other projects, including 

new commercial and multi-family
	< 15 working days
	Re-submittals: < 8 working days

	Large projects (> $5,000,000)
	< 20 working days (unless

otherwise negotiated with mutual

agreement of both parties)
	Re-submittals: < 9 working days

	Shop Drawing Coordination

Revision Coordination
	meet within 3 working days of request by DPD reviewer 
	


6.
Compensation:   The Contractor will be compensated according to the types of review requested:

6.1
Non-structural Fire/Life-Safety, Structural, Barrier-Free* and/or Energy Code (Less 10% if no Barrier-Free Review and no Energy Review):

	Value of Construction
	Base Fee

(% of DPD Plan Review Fee)
	Hourly Rate (for more than two reviews - one initial plan review and one correction review)
	Maximum Fee

(% of DPD Plan Review Fee, including hourly fee)

	< $500,000
	75%
	$85/hour
	85%

	$500,001 to $2,000,000
	65%
	$85/hour
	75%

	$2,000,001 to $5,000,000
	50%
	$85/hour
	60%

	> $5,000,000
	50% of the DPD Plan Review Fee for $5,000,000 value of construction.
	$85/hour
	60% of the DPD Plan Review Fee for $5,000,000 value of construction.


*The Contractor’s determination/verification that barrier-free review is not required by the Seattle Building Code does not constitute a “review”.
6.2
Non-Structural Fire/Life-Safety Review, (including Barrier-free Review as needed) only or Structural Review only:

	Value of Construction
	Base Fee

(% of DPD Plan Review Fee)
	Hourly Rate (for more than two reviews - one initial plan review and one correction review)
	Maximum Fee

(% of DPD Plan Review Fee)

	< $500,000
	50%
	$85/hour
	60%

	$500,001 to $2,000,000
	40%
	$85/hour
	50%

	$2,000,001 to $5,000,000
	30%
	$85/hour
	40%

	> $5,000,000
	30% of the DPD Plan Review Fee for $5,000,000 value of construction.
	$85/hour
	40% of the DPD Plan Review Fee for $5,000,000 value of construction.


6.3
Construction Applications for Phased Projects:  In the event an applicant chooses to submit several building permit applications to construct on a building in several phases of construction, the Contractor’s fees will be based on the valuation of each permit application.  Should the Contractor be assigned to review all permit applications associated with the phased project, the Contractor’s fees for the final permit application will be adjusted such that the Contractor’s total fees for the review of all the phased permit applications associated with the project is equal to the base fee based on the total valuation of all the permit applications.


6.4
Applicant Initiated Revisions:   In the event an applicant initiates revisions prior to permit issuance and in addition to its response to a correction requirement, the Contractor shall be compensated at a rate of $85 per hour.  After the issuance of the permit, the Contractor shall be available as a resource to assist with DPD’s review of the revisions.  Time spent assisting the DPD review shall be charged at a rate of $85/hour. 


6.5
Shop Drawings:   As requested by DPD, the Contractor shall assist DPD in reviewing required shop drawings.  The Contractor’s compensation for this task is included in the plan review fee.


6.6
Expedited Reviews:  In the event DPD requests in writing an expedited review, the Contractor shall receive 2% more of the DPD Plan Review base fee.  For example, if DPD requests in writing an expedited Structural Review only and the value of the construction is less than $500,000, the base fee would be 52% of the DPD Plan Review fee.

6.7
Late Reviews:  The Contractor shall receive 2% less of the DPD Plan Review fee when the Contractor exceeds the turnaround times identified in Section 5.  For example, if the work is for a Structural Review only for a new commercial project and the Contractor exceeds 15 working days in the initial review, the base fee would be 48% of the DPD Plan Review base fee.


6.8
SPAR Audits:  The Contractor shall be compensated at the hourly rate of $85 per hour.  Total compensated time shall be determined by mutual agreement prior to each audit session.
7.
Invoices and Payment Procedures:  The Contractor will invoice no more often than monthly and at least quarterly.  The invoice must contain all reviews completed during the preceding period.  The invoice must be received by the DPD Construction Plans Review Supervisor on or before the 10th calendar date of the month following the period being invoiced.  A copy of the DPD Project Data Sheet must be attached to the monthly invoice.  Invoices shall be mailed to the DPD Construction Plans Review Supervisor at PO Box 34019, Seattle, WA  98124-4019.  The City shall make payment no later than thirty (30) days after receipt and approval of a properly completed invoice.  The City shall mail the payment to the Vendor’s Accounts Receivable address. 


8.
Recycled Content Paper/Paper Saving Measures:  Pursuant to the Seattle Mayor’s Executive Order dated February 13, 2005, whenever practicable the Contractor shall use 100% post consumer recycled content, chlorine-free paper for documents produced for the City, shall print or copy on both sides of a sheet of paper (‘duplex”) for printed and copied documents, and shall use other paper-saving and recycling measures in business it conducts with and for the City.


9.
Equal Employment Opportunity and Outreach: During the performance of this Agreement, the Contractor agrees as follows: 

The Contractor shall not discriminate against any employee or applicant for employment because of race, religion, creed, age, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification. The Contractor shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual orientation, gender identity or the presence of any sensory, mental or physical handicap. Such action shall include, but not be limited to the following: employment, upgrading, demotion, or transfer, recruitment, or recruitment advertising, layoff or termination rates of pay or other forms of compensation, and selection for training, including apprenticeship. The Contractor shall post in conspicuous places, available to employees and applicants for employment, notices to be provided by the City setting forth the provisions of this nondiscrimination clause. 

The Contractor shall furnish to the Director of Executive Administration or his designee upon request and on such form as may be provided therefore, a report of the affirmative action taken by the Contractor in implementing the terms of this Section, and will permit access to its records of employment, employment advertisements, application forms, other pertinent data and records requested by the Director for the purposes of investigation to determine compliance with this Section. 

If upon investigation the Director finds probable cause to believe that the Contractor has failed to comply with any of the terms of this Section, the Contractor shall be so notified in writing. The Director of Executive Administration shall give the Contractor an opportunity to be heard, after ten days' notice. If after the Contractor’s opportunity to be heard, the Director still finds probable cause, he it may suspend the Agreement and/or withhold any funds due or to become due to the Contractor, pending compliance by the Contractor with the terms of this Section. 

10. Affirmative Efforts for Utilization of Women and Minority Subcontracting (WMBE)

10.1  
The Contractor shall utilize affirmative efforts to promote and encourage participation by women and minority businesses on subcontracting opportunities within the Agreement scope of work.  Contractor agrees to such efforts as a condition of this Agreement.  Affirmative efforts shall include those included in the Contractor’s proposal and agreed upon between the City and the Contractor.
10.2  
Record-Keeping:  The Contractor shall maintain, for at least 12 months after expiration or earlier termination of the term of this Agreement, relevant records and information necessary to document the Contractor’s affirmative efforts to achieve women and minority business participation, including solutions to subcontractors and suppliers, all subcontractor and supplier proposals received, and all subcontractors or suppliers utilized under this Agreement.  The City shall have the right to inspect and copy such records.  

The Contractor shall ensure that all employees, particularly supervisors, are aware of, and adhere to their obligation to maintain a working environment free from discriminatory conduct, including but not limited to harassment and intimidate of minorities, women, or WMBE businesses.


10.3
Non-Discrimination:  The Contractor shall not create barriers to open and fair opportunities for WMBE’s to participate in any City contract and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction, and services.

10.4  
Sanctions for Violation:  Any violation of the mandatory requirements of this WMBE Utilization provision shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by contract and by applicable law.


11.
  Equal Benefits:
11.1 Compliance with SMC Ch. 20.45:  The Contractor shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Contractor is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Contractor provides to its employees with spouses.  At the City’s request, the Contractor shall provide complete information and verification of the Contractor’s compliance with SMC Ch. 20.45.   Failure to cooperate with such a request shall constitute a material beach of this Agreement. 


11.2 Remedies for Violations of SMC Ch. 20.45:  Any violation of Section 11.1 of this Agreement shall be a material breach of the Agreement for which the City may:

· Require the Vendor to pay liquidated damages in the amount of five hundred dollars ($500.00 USD) per day for each day that the Vendor is in violation of SMC Ch. 20.45 during the term of the Agreement; or

· In the event the Vendor willfully refuses or repeatedly fails to comply with the requirements of SMC Ch. 20.45,  terminate the Agreement; or 

· Disqualify the Vendor from bidding on or being awarded a City contract for a period of up to five (5) years; or
· Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated thereunder.


12.
Representations:  The Contractor represents and warrants that it has the requisite training, skill, and experience necessary to provide the Services and is appropriately accredited and licensed by all applicable agencies and governmental entities.


13.
Contractual Relationship:  The relationship of the Contractor to the City by reason of this Agreement shall be that of an independent contractor.  This Agreement does not authorize the Contractor to act as the agent or legal representative of the City for any purpose whatsoever.  The Contractor is not granted any express or implied right or authority to assume or create any obligation or responsibility on behalf of or in the name of the City or to bind the City in any manner or thing whatsoever.  


14.
Independent Status of Contractor:  Both parties hereto, in the performance of the Agreement will be acting in their individual capacities and not as agents, employees, partners, joint ventures or associates of one another. The employees, subcontractors, or agents of one party shall not be deemed or constructed to be the employees, subcontractors, or agents of the other party for any purpose whatsoever.  It is recognized that the Contractor may or will be performing professional work for other parties during the term of this Agreement, and the City is not the exclusive users of the Contractor’s services.  

15. Indemnification:  To the extent permitted by law, the Contractor shall protect, defend, and indemnify and hold the City harmless from any and all claims, demands, damages, costs, actions, liabilities, judgments, expenses, and attorney fees resulting from the injury or death of any person, or the damage to or destruction of property, or the infringement of any patent, copyright, or trademark, arising out of the work performed or goods provided under this Agreement, or the Contractor’s violation of any law, ordinance or regulation, except for damages resulting from the sole negligence of the City, its employees, officers, or agents.  As to the City of Seattle, the Contractor waives an immunity it may have under RCW Title 51 or any other Worker’s Compensation statute.  


16. Insurance:  Contractor shall at all times during the term of this Agreement, obtain and maintain continuously, at its own expense and file with the City’s Purchasing Services Section, evidence of a policy or policies of insurance as provided in Exhibit 2 to this Agreement. 


17. Audit:  Upon request, Contractor shall permit the City to inspect and audit all pertinent books and records of Contractor, any subcontractor, or any other person or entity that performed services in connection with or related to the services, at any and all times deemed necessary by the City, including up to six years after the final payment or release of withheld amounts has been made under this Agreement.  Such inspection and audit shall occur in King County, Washington or other such reasonable location as the City selects.  The Contractor shall supply the City with, or shall permit the City to make, a copy of any books and records and any portion thereof.  The Contractor shall ensure that such inspection, audit and copying right of the City is a condition of any subcontract, agreement or other arrangement under which any other person or entity is permitted to perform work under this Agreement.  


18. Assignment or Subcontracting:  Contractor shall not assign or subcontract any of its obligations under this Agreement without the City’s written consent, which may be granted or withheld in the City’s sole discretion, except the Contractor may assign the proceeds of this Agreement for the benefit of creditors upon 21 days advance written notice to the City, at Vendor Relations Unit, PO Box 94687, Seattle, WA  98124-4687.  Any subcontract made by Contractor shall incorporate by reference all the terms of this Agreement except for the Equal Benefit provisions.  Contractor shall ensure that all subcontractors comply with the obligations and requirements of the subcontract.  The City’s consent to any assignment or subcontract shall not release the Contractor from liability under this Agreement, or from any obligation to be performed under this Agreement, whether occurring before or after such consent, assignment, or subcontract. 


19. No Conflict of Interest:  Contractor confirms that Contractor does not have a business interest or a close family relationship with any City officer or employee who was, is, or will be involved in the Contractor selection, negotiation, drafting, signing, administration, or evaluating the Contractor's performance. 

20. Involvement of Former City Employees:  The Contractor shall promptly notify the City in writing of any person who is expected to perform any of the services and who, during the twelve months immediately prior to the expected commencement date of such service, was a City officer or employee.  The Contractor shall ensure that no services matter related to the services is performed by any person (employee, subcontractor, or otherwise) who was a City officer or employee within the past twelve months and as such was officially involved in, participated in, or acted upon any matter related to the services, or is otherwise prohibited from such performance by SMC 4.16.075.


21. Gratuities:  Contractor shall not directly or indirectly give, pay, deliver, or perform, or agree to arrange to give, pay, deliver or perform, any gratuity, gift, bonus, donation or discount of any kind, in the form of goods, services, or any other thing of value for any purpose, at any time, to any person employed by the City that is intended, or that reasonably may be seen to be intended, to benefit the Contractor by way of award, administration, or in any other way to influence this Agreement or any future contract.  Any violation of this provision may result in termination of this Agreement.  Nothing in this Agreement prohibits donations to campaigns for election to City office, so long as the donation is disclosed as required by the election campaign disclosure laws of the City and of the State.


22. Errors and Omissions; Corrections:  The Contractor shall be responsible for the professional quality and technical accuracy of the services furnished by or on the behalf of the Contractor under this Agreement.  The Contractor, without additional compensation, shall correct or revise any errors or omissions in its services immediately upon notification by the City.  The obligation provided for in this Section with respect to any acts or omissions during the term of this Agreement shall survive any termination or expiration of this Agreement.


23. Key Persons:  The parties agree that the individuals designated in the Contractor’s proposal as Key Persons are essential to the services offered pursuant to this Agreement.  The parties agree that the Contractor will not transfer or reassign such individual or individuals without the express written consent of the City, which consent shall not be unreasonably withheld.  Should such individual or individuals no longer be employed by the Contractor during the term of the Agreement, the Contractor shall present to the City an individual with greater or equal qualifications as a replacement, subject to the City’s approval which shall not be unreasonably withheld.  The City’s approval shall not be construed to release the Contractor from its obligations under this Agreement.


24. Confidentiality:  The parties agree that they will not permit the duplication or disclosure of any information designated in advance by the other party as "Confidential and Proprietary" to any person (other than its own employee, agent, or representative who must have such information for the performance of that party’s obligations hereunder) unless such duplication, use or disclosure is specifically authorized in writing by the other party or is required by law.  "Confidential and Proprietary” information does not include ideas, concepts, know-how or techniques related to
information that, at the time of disclosure, is in the public domain unless the entry of that information into the public domain is a result of any breach of this Agreement.  Likewise, "Confidential and Proprietary” information does not apply to information that is independently developed, already possessed without obligation of confidentiality, or rightfully obtained from a third party without an obligation of confidentiality.


24.1
Contractor’s Understanding and Obligations

24.1.1
Contractor understands that any records (including but not limited to proposal submittals, the Agreement, and any other associated materials) it submits to the City, or that are used by the City even if the Contractor possesses the records, are public records under Washington State law, RCW Chapter 42.17.  Public records must be promptly disclosed upon request unless a statute exempts them from disclosure.  Contractor also understands that even if part of a record is exempt from disclosure, the rest of that record generally must be disclosed.

24.1.2
Contractor shall separate and clearly mark as “proprietary information” all records related to this Agreement or the performance of this Agreement that the Contractor believes are exempt from disclosure.  Contractor shall be familiar with potentially applicable public disclosure exemptions and the limits of those exemptions, and will mark as “proprietary” only information that the Contractor believes legitimately fits within an exemption.
24.1.3
If the City notifies the Contractor of a public disclosure request, and the Contractor believes records are exempt from disclosure, the Contractor must bring a lawsuit under RCW 42.17.330 to enjoin disclosure. The Contractor must obtain the injunction and serve it on the City before the close of business on the tenth business day after the City sent notification to the Contractor. It is the Contractor’s discretionary decision whether to file the lawsuit.

24.1.4 
If the Contractor does not timely obtain and serve an injunction, the Contractor is deemed to have authorized releasing the record.

24.1.5
Notwithstanding the above, the Contractor must not take any action that would affect (a) the City’s ability to use goods and services provided under this Agreement or (b) the Contractor’s obligations under this Agreement.

24.1.6
Contractor will fully cooperate with the City identifying and assembling records in case of any public disclosure request.

24.2
The City’s Obligations

24.2.1
The City will disclose those parts of records the Contractor has marked as “proprietary information” only to authorized persons unless: (a) the City discloses the records in response to a public disclosure request or (b) the Contractor has given the City express advance written permission to disclose the records. “Authorized persons” means those City officers, employees, contractors and consultants for whom the proprietary information is necessary to perform their duties or obligations to the City. The term “proprietary information” does not include ideas, concepts, know-how or techniques related to any information that, at the time of disclosure, is in the public domain, unless the entry of that information into the public domain is a result of a breach of this Contract.

24.2.2
If the City receives a public disclosure request for records that Contractor has marked as “proprietary” information, the City may promptly notify the Contractor of the request. The City may postpone disclosing these records for ten business days after it has sent notification to the Contractor, in order to allow the Contractor to file a lawsuit under RCW 42.17.330 to enjoin disclosure. It is the Contractor’s discretionary decision whether to file the lawsuit.

24.2.3
If the City has notified Contractor of a public disclosure request and the Contractor has not obtained an injunction and served the City with that injunction by the close of business on the tenth business day after the City sent notice, the City may disclose the record.
24.2.4
The City has no other obligation concerning records the Contractor has marked as “proprietary information” under this Agreement.  The City has no obligation to claim any exemption from disclosure. The City is not obligated or liable to the Contractor for any records that the City releases in compliance with this Section.

26. 
Disputes:  Any dispute or misunderstanding that may arise under this Agreement concerning Contractor’s performance shall first be resolved, if mutually agreed to be appropriate, through negotiations between the Contractor’s Project Manager and the City’s Project Manager, or if mutually agreed, referred to the City’s named representative and the Contractor’s senior executive(s).  Either party may decline or discontinue such discussions and may then pursue other means to resolve such disputes including termination as allowed for within this Agreement, or may by mutual agreement pursue other dispute alternatives such as alternate dispute resolution processes. Nothing in this dispute process shall in any way mitigate the rights of either party to terminate the Agreement for cause or convenience.

27.  
Termination.

27.1
For Cause:  The City may terminate this Agreement if the Contractor is in material breach of any of the terms of this Agreement, and such breach has not been corrected to the City’s reasonable satisfaction in a timely manner after notice of breach has been provided to the Contractor.

27.2
For Reasons Beyond Control of Parties:  Either party may terminate this Agreement without recourse by the other where performance is rendered impossible or impracticable for reasons beyond such party’s reasonable control such as but not limited to an act of nature; war or warlike operation; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.

27.3
For City’s Convenience:  The City may terminate this Agreement at any time, without cause and for any reason including the City’s convenience, upon written notice to the Contractor.  

27.4
Non-appropriation of Funds:  The City may terminate this Agreement at any time without notice due to non-appropriation of funds, whether such funds are local, state or federal grants.

27.5
Notice:  Notice of termination pursuant to this Section 27 shall be given by the party terminating this Agreement to the other not less than five business days prior to the effective date of termination.

27.6
Actions Upon Termination:  In the event of termination not the fault of the Contractor, the Contractor shall be paid for the services properly performed prior to termination, but no event shall such compensation exceed the maximum compensation to be paid under the Agreement.  The Contractor agrees that this payment shall fully and adequately compensate the Contractor and all subcontractors for all profits, costs, expenses, losses, liabilities, damages, taxes, and charges of any kind whatsoever (whether foreseen or unforeseen) attributable to the termination of this Agreement. Upon termination for any reason, the Contractor shall provide the City with the most current design documents, contract documents, writings and other product it has completed to the date of termination, along with copies of all project-related correspondence and similar items.  The City shall have the same rights to use these materials as if termination had not occurred; provided, however, that the City shall indemnify and hold the Contractor harmless from any claims, losses or damages to the extent caused by modifications made by the City to the Contractor’s work product.


27.7
Termination for Gratuities:  Notwithstanding items above, the City may, by written notice to Contractor, terminate Contractor’s right to proceed under this Agreement upon one calendar day’s notice if the City finds that any gratuity in the form of entertainment, a gift, or otherwise, was offered to or given by the Contractor or any agent therefore to any City official, officer or employee.

28.  
Debarment:  In accordance with SMC Ch. 20.70, the Director of Executive Administration or his designee may debar a Vendor from entering into a Contract with the City or from acting as a subcontractor on any Contract with the City for up to five years after determining that any of the following reasons exist: 

a. Contractor has received overall performance evaluations of deficient, inadequate, or substandard performance on three or more City contracts.

b. Contractor failed to comply with City ordinances or contract terms, including but not limited to, ordinance or contract terms relating to small business utilization, discrimination, prevailing wage requirements, equal benefits, or apprentice utilization.  

c. Contractor abandoned, surrendered, or failed to complete or to perform work on or in connection with a City contract.  

d. Contractor failed to comply with contract provisions, including but not limited to quality of workmanship, timeliness of performance, and safety standards. 

e. Contractor submitted false or intentionally misleading documents, reports, invoices, or other statements to the City in connection with a contract. 

f. Contractor colluded with another contractor to restrain competition. 

g. Contractor committed fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a contract for the City or any other government entity.

h. Contractor failed to cooperate in a City debarment investigation. 

i. Contractor failed to comply with SMC 14.04, SMC Ch. 14.10, SMC Ch. 20.42, or SMC Ch. 20.45, or other local, State, or federal non-discrimination laws. 

The Director may issue an Order of Debarment after adhering to the procedures specified in SMC 20.70.050.   The rights and remedies of the City under these provisions are in addition to any other rights and remedies provided by law or under this Agreement. 

29. Miscellaneous Provisions
 

29.1 Amendments:  No modification of this Agreement shall be effective unless in writing and signed by an authorized representative of each of the parties hereto.  The parties hereto expressly reserve the right to modify this Agreement, from time to time, by mutual agreement.  A work order shall not be considered an amendment to this Agreement.


29.2 Executory Agreement:  This Agreement shall not be considered valid until signed by both parties.

29.3 Binding Contract:  The provisions, covenants and conditions in this Contract shall bind the parties, their legal heirs, representatives, successors, and assigns.

29.4 Applicable Law:  This Agreement shall be construed and interpreted in accordance with the laws of the State of Washington.  The venue of any action brought hereunder shall be in the Superior Court for King County.

29.5 Remedies Cumulative:  Remedies under this Agreement are cumulative; the use of one remedy shall not be taken to exclude or waive the right to use another.

29.6 Captions:  All titles of any part of this Agreement are for convenience only and do not define or limit the contents.

29.7 Severability:  Any invalidity, in whole or in part, of any provision of this Agreement shall not affect the validity of any other of its provisions.


29.8 Invalidity of Particular Provisions:  A judicial determination that any term, provision, condition, or other portion of this Agreement, or its application, is inoperative, invalid, or unenforceable shall not affect the remaining terms, provisions, conditions, or other portions of this Agreement, nor shall such a determination affect the application of such term, provision, condition, or portion to persons or in circumstances other than those directly involved in the determination in which it is held to be inoperative, invalid, or unenforceable, and as to such other persons or in such other circumstances it shall continue in full force and effect.

29.9 Waiver:  No covenant, term or condition shall be deemed waived or breach excused unless such waiver or consent is in writing and signed by the party claimed to have waived or consented.  Any consent by any party to, or waiver of, a breach by the other whether expressed or implied shall not constitute a continuing waiver of or consent to, or excuse for any different or subsequent breach.


29.10 No personal liability:  No officer, agent or authorized employee of the City shall be personally responsible for any liability arising under this Agreement.


30.
Compliance with Law


30.1  General Requirement:   The Contractor, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their administrative agencies and the officers thereof.


30.2   Licenses and Similar Authorizations:   The Contractor, at no expense to the City, shall secure and maintain in full force and effect during the term of this Agreement all required licenses, permits, and similar legal authorizations, and comply with all requirements thereof.


30.3   Taxes:  The Contractor shall pay, before delinquency, all taxes, levies, and assessments arising from its activities and undertakings under this Agreement; taxes levied on its property, equipment and improvements; and taxes on the Contractor's interest in this Agreement.

30.4   Americans with Disabilities Act:  The Contractor shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Agreement.  In particular, if the Contractor is providing services, programs, or activities to City employees or members of the public as part of this Agreement, the Contractor shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Agreement.

31.  
Addresses for Notices:  All notices to be delivered hereunder shall be in writing and shall be delivered or mailed to the following addresses (or such other respective addresses as may be specified herein or as either party may, from time to time, designate in writing):


If to City: 



Ann Kelson, Principal Buyer



Seattle Purchasing Services



PO Box 94687


Seattle, WA  98124-4687


And to



Dave Cordaro, Manager of Engineering Services


Department of Planning and Development



PO Box 34019



Seattle, WA  98124-4019
If to the Contractor:


Philip Brazil


Reid Middleton, Inc.


728 134th ST SW

Everett, WA  98204
32.  
Authority:  Each party has full power and authority to enter into and perform this Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and empowered to enter into this Agreement.  Each party further acknowledges that it has read this Agreement, understands it, and agrees to be bound by it. 

IN WITNESS WHEREOF, in consideration of the terms, conditions, and covenants contained herein, or attached and incorporated and made a part hereof, the parties have executed this Agreement by having their authorized representatives affix their signatures below.

REID MIDDLETON, INC.



THE CITY OF SEATTLE

_______________________________________

____________________________________

By: 






By:


________________________________


______________________________

Title: 
________________________________

Title: 
______________________________

Date:
________________________________

Date: 
______________________________

Contractor’s Washington State Unified Business Identifier Number (UBI):  312 002 979 
Seattle Business License Number:  45308
Contractor’s Federal Tax ID Number:  91-0714387
11
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