CITY OF SEATTLE

CONTRACT FOR

LABOR AND EQUIPMENT TRACKING

Amendment Number 1
August 31, 2005
This Amendment amends the “AGREEMENT FOR CITY OF SEATTLE CONTRACT FOR LABOR AND EQUIPMENT TRACKING”, (“Agreement”) entered into on April 29, 2005 between City of Seattle (“Seattle”) and Syclo, LLC, (“Syclo”) by implementing the modifications described herein.  The changes executed under this Amendment are detailed in the revised pages of the Agreement (attached)
1. Agreement, Section 4 (Work Order Process) is revised to specifically include field devices for additional SPU systems, and to add instructions for content and formatting of future work orders. (Attachment A)
2. Agreement, Section 6.1 (Contract Value) is revised to clarify that subsequent work order pricing will be part of each work order document. (Attachment B)
3. Agreement, Section 8 (License for Use) is revised to add software licensing terms for Syclo software. (Attachment C)
4. Section 8A (Requirements for Application Deployment) is added to the Agreement.  (Attachment D)

5. Section 8B (Agentry Software Support and Maintenance) is added to the Agreement. (Attachment E)

6. Agreement, Section 11.8 (Equipment) is revised to clarify that Hardware provided by the City for use under the Agreement must be listed on the current Acceptable Hardware List available from Syclo. (Attachment F)
7. Agreement, Section 21 (Indemnification) is revised to add disclaimers for indemnification for infringement.  (Attachment G)
8. Agreement, Section 35 (Key Persons) is revised to clarify that in the event that a replacement of Key Personnel occurs, in addition to amending the Key Personnel Table located in the Proof of Concept Statement of Work, Appendix A, Work Order #1, subsequent Work Orders would also be amended to reflect Key Personnel changes.  (Attachment H)
9. Agreement, Section 21A (Limitation of Liability) is added to the Agreement.     (Attachment I) 

ENTIRE CHANGE

This Amendment, including all attachments referenced herein constitutes the entire change to the Contract, and in all other respects the Contract remains unchanged.

IN WITNESS WHEREOF, the parties hereto, each acting under due and proper authority, have executed this Agreement.

CONTRACTOR





THE CITY OF SEATTLE

_____________________________


______________________________
By:  Mark Schlossberg




By:  Nancy Locke

       Senior Vice President 



        City Purchasing Manager

Date:_________________________


Date:__________________________








       
Attachment A

4   Work Order Process

Contractor shall furnish all systems pursuant to fully executed work orders issued under this Contract. Each work order shall be subject to the terms and conditions of this Contract, and is incorporated into this Contract by this reference. Any terms and conditions associated with a particular work order which conflict with any terms and conditions of this Contract or any additional terms and conditions beyond those contained in this Contract must be specifically identified within the associated work order and mutually agreed to by the parties in writing.  Unless otherwise provided for within a particular work order, the Contractor shall furnish to Seattle in aggregate as a single, complete transaction and not as separate items the goods and services identified in the work order.  Each work order under this Contract shall contain a date for the work to proceed and Contractor shall not commence work until that date.  Signature of the contract will authorize Work Order #1 for the systems that will satisfy the requirements of the Seattle Public Utilities prototype Labor and Equipment Tracking system (hereinafter called the “L&E”).

Additional work orders under this Contract may be generated by Seattle under the following conditions:

(1) A post-warranty annual maintenance agreement is accepted by Seattle;

(2) Seattle issues a request to upgrade equipment, software, or to change quantities of any deliverable;

(3) Seattle orders additional custom features or interfaces for the Systems prior to or after the Seattle Public Utilities acceptance period; 

(4) Seattle Public Utilities orders additional Mobile Maximo or Agentry applications that facilitate field work.

For any subsequent work order(s) requested by either party, the Contractor shall submit a detailed proposal. Contractor shall analyze, record, estimate and submit to Seattle, for its approval, the proposed scope for the new work, a work schedule, and a rate or price for completion of the work.  Once this proposal is received and approved by Seattle, a new work order will be issued and signed by the parties. Upon receipt of the new work order, the Contractor shall implement the change or additional work on the date identified in the work order and invoice for the changed or additional work consistent with Seattle’s approval notice and the terms and conditions of this Contract. 

Any and all project changes, as defined by a work order or the Detailed Project Plan, whether or not they might impact Contractor’s projected level of effort for the project or may affect the Project Schedule, shall be tracked with a Project Change Request through the Contractor’s Project Management staff.  Change requests may originate from either Seattle or Contractor project staff sources.  Contractor project management staff is responsible for entry of the change request into the change control database. Once the Seattle Project Manager and the Contractor Project Manager agree that a project change is to be made, the Contractor Project manager will evaluate the change for its complexity.  Minor changes (no significant project impact) may be accepted or rejected immediately.  Complex changes (both complex to implement or complex to assess) will require an impact analysis carried out by the Contractor Project Manager.  This impact analysis will outline the additional costs (if any) and the time it will take to implement the change, as well as the impact to the overall project plan.  Once the impact assessment is completed, the change request is routed to the Seattle Project Manager.  Based on the findings of the assessment, Seattle may choose to recommend acceptance or rejection of the change.  Seattle, through its Project Manager, will then send its written approval of the Change Request recommendation to the Contractor Project Manager for implementation.

There will be no charge for the work of the impact assessment if the impact assessment can be achieved within less than 1 person day.  If the work involved in assessing the proposed change is larger than this, both parties will agree on how this cost will be covered.  It could be separately, or as a modification to the scope of the existing project.  The costs must be agreed upon before the impact assessment work is started

        Change control will be put into effect when excess work is required from Contractor team

         members due to any of the following items:

· Change in project scope (defined as work request by Seattle beyond the scope of the SOW or the base-lined Functional Specifications)

· Explicit change in project duration (from project plans generated for each project by Contractor)

For all changes potentially impacting project cost or schedule, a Change Order shall be created and submitted to Customer.  The cost and schedule impact of the requested change shall be documented in the Change Order.  Once approved, the Change Order shall become an addendum to the functional specifications and this agreement and a new work order shall be executed by the parties reflecting such changes including but not limited to the pricing impact


Additional Work Orders shall be requested using the Additional Work Order Format and containing the following components:

· Statement of Work (Provided by Seattle)

· Project Schedule (Provided by Seattle)

· Project Plan Task List

· Project Budget Estimate

· Project Schedule

· Deliverables Table 

· Requirements 

· User Acceptance Test

· Deliverables Approval and Acceptance Process

· Liquidated Damages associated with the Work Order if they are required for specific bodies of work as described in Section 7.2, paragraph 3.

· Licensing Statement to specify the number and cost of Server and/or Client licenses required by the Additional Work Order.

· Designation as Mobile Maximo or Agentry Application

· Invoice Instructions and Payment Terms if they differ from the standard terms described in Section 6, paragraph 3, of this document.

Seattle does not guarantee utilization of goods and services provided for in this Contract for which Seattle has not issued a work order(s).  Seattle may itself provide these goods or services or may award contracts to other Contractors for similar goods and services.  In such instances, the Contractor shall not be responsible for the operation, performance or maintenance for equipment so obtained.

Documents required for Work Order #1 are identified in the Work Order #1, Attachment #1, Deliverable Table, etc.
Attachment B

6.1    Contract Value.  

Total Work Order #1Contract value shall not exceed $21,000.00 without approval and authorization in writing by Seattle. Such authorization is to be sought in advance of the work performed. Services performed that exceed that value shall be performed at sole choice of Contractor, and shall not be compensated, unless Seattle provides a written authorization to Contractor.  

Subsequent Work Order pricing will be part of each Work Order Documentation.

Attachment C
8   License for Use 

SPU currently owns and uses a Syclo product as Mobile Maximo. Activation of the Timecard function causes no impact on the current licenses.

Execution of Subsequent Work Orders may result in the purchase of additional licenses.

The following provisions shall apply to any Syclo Agentry software that might be purchased under this Agreement:

a. Definitions

“Software” means the computer software known as Agentry, Agentry Editor, Agentry Server and Agentry Client Software and related Software Documentation, the backup diskettes, and all additions, corrections, updates, and enhancements provided under this Agreement, together with all copies of such items.

To “disclose” Software means to allow any person to possess, use, view or copy any portion of such Software.

To “copy” Software means to create a representation of any portion of such Software in or on any medium, whether physical, magnetic or otherwise.  A “copy” refers to the representation thus created
b.
License

Syclo, LLC (Syclo) grants SPU a non-exclusive, nontransferable limited license to use the Agentry Software. This license is for SPU’s use in developing mobile applications except for applications that are intended to provide similar functionality to Syclo’s SMART for Maximo products.  Syclo remains the owner of the Software and of any copy of the Software SPU may make.  This license agreement is made solely between Syclo and the SPU.  Syclo is the disclosed principal and sole party to this agreement with SPU.

c.
Term
SPU’s license will remain in force for fifty (50) years.

d.
Installation

Syclo products must be installed in accordance with Syclo’s Installation Procedures provided with the product or by Syclo certified professional services.

e.
Proprietary Rights
SPU and Syclo agree that Syclo owns all proprietary rights, including patent, copyright, trade secret, trademark and other proprietary rights in and to the Software and any corrections, bug fixes, enhancements, updates or other modifications, whether made by Syclo or any third party.

f.
Confidentiality:  Limitations on SPU’s use of the Software.
SPU may make two copies of the Software for its own internal use, as a back-up, provided that the SPU includes in and on such copies all notices of copyright and proprietary rights appearing in and on the Software.  All such copies must be erased or destroyed when they are no longer required. Except for such back-up copies, SPU will not copy or permit anyone else to copy any portion of the Software.  All copies remain the exclusive property of Syclo.

Seattle agrees the Software contains proprietary information, including trade secrets, know-how and confidential information that are the exclusive property of Syclo.  During the period this Agreement is in effect and at all times after its termination, Seattle and its employees and agents shall maintain the confidentiality of this information and not sell, license, publish, display, distribute, disclose or other wise make available this information to any third party to use such information except as authorized by this Agreement or required by law.

Seattle shall not disassemble, disassemble, or decode any portion of the Software.  Seattle shall not modify any portion of the Software, or merge or embed the Software into another computer program.
g. License Termination

Seattle may terminate this license at any time by complying with the following termination procedure:

Seattle must erase or destroy the original and all copies of the Software and

Seattle must certify in writing that the original and all copies have been erased or destroyed.

If Seattle fails to comply with any material provisions of this Agreement after thirty (30) days notice and opportunity to cure, Syclo may, in addition to all other remedies available, terminate the license by notice to the Seattle.  Upon termination by Syclo, Seattle will comply with the termination procedure described above.  Seattle’s obligation to hold the Software in confidence and all related obligations shall survive termination of the license.

h.
Assignment

Seattle may not assign or sub-license its rights under this Section.
Attachment D

8 A   Requirements for Application Deployment   
When Seattle deploys an application using Syclo’s Agentry Editor, Agentry Server, and Agentry Client Software, it must purchase licenses and maintenance for the Agentry Client software equal to the number of handheld devices intended to run the application and communicate with the Agentry Server.  Keys for these licenses will be issued upon the receipt of a valid purchase order.  When Seattle installs the Agentry Server for deployment, the Server will require the key number issued pursuant to the above referenced purchase order.  The Agentry Server will only acknowledge the number of Client handhelds its keys permit it to acknowledge.

Attachment E

8 B
Agentry Software Support and Maintenance
Developer Support – Developer Support is designed to assist developers in the use of Agentry Editor to develop applications based on the Agentry Platform.  Support includes answering questions, the troubleshooting of code, examination of logs on the handhelds and server, review of scripts in the editor including SQL and rules and the implementation of code fixes and workarounds.  All support services will be provided on a best commercial effort basis.  In addition, Support for the Agentry Platform will be provided only with respect to versions that, in accordance with Syclo's internal policies, are then being supported by Syclo.  Support will not include services requested which are reasonably determined by Syclo to have been the result of accident or misuse or any alteration, modification or addition to the Agentry Platform other than by Syclo, and, in such cases, Syclo shall charge SPU on a time and materials basis in accordance with Syclo's then-current standard rates.  Support is provided Monday through Friday 9:00 am to 5:00 p.m. Central Time, except for holidays as observed by Syclo, and shall be provided from Syclo’s facilities.  The first year of Developer Support is included with the price of the Software License.

Agentry Software Maintenance – Maintenance includes new versions, patches, maintenance releases and enhancements to the Agentry Platform Software.  All maintenance services will be provided on a best commercial effort basis.  In addition, Maintenance for the Agentry Platform will be provided only with respect to versions that, in accordance with Syclo's internal policies, are then being supported by Syclo.  Syclo will give SPU 12 months notice when it decides to no longer provide support for a particular version of Agentry and will continue to provide support for 12 months after that date.  Maintenance will not include services requested which are reasonably determined by Syclo to have been the result of accident or misuse or any alteration, modification or addition to the Agentry Platform other than by Syclo.  SPU is required to purchase Agentry Maintenance for each client license.

Application Support is to be provided on a Time and Material basis as follows:

· Answer questions regarding use of the Software by phone, fax and/or e-mail during regular business hours, 8am to 5pm CST Monday through Friday, as observed by Syclo (Phone number 800-567-9256; fax number 847-230-3801; email support@syclo.com), 

· Use reasonable commercial efforts to correct errors in the Software which cause the Software to materially deviate from the functionality described in the Software documentation through an update or workaround; provided full description of the suspected errors are submitted in writing to Syclo and Syclo is able to replicate such errors at its facilities and 

· Provide SPU with new versions, patches, maintenance releases and enhancements to the Software which Syclo provides, without additional costs to other SPU Agentry Applications on the Support and Maintenance Plan.

Seattle must purchase the initial one-year term of the Support or Maintenance Plan as a condition of the User License. The initial plan commences at the end of the Software's warranty period and continues for a period of one year thereafter. The Plan will automatically renew for additional one-year terms if not cancelled by Seattle in writing at least 30 days before the end of the then-current term. If during a given term, Seattle purchases additional users for the Software, the Support or Maintenance with respect to those additional users shall be in effect from the date of purchase until the end of the then-current Plan for the Software and the fees for the additional users shall be appropriately pro-rated, it being the intent that the Plan with respect to all users and seats shall be co-terminus.

Seattle will receive support or maintenance based upon the number of licenses purchased.  If Seattle elects to renew the Plan after the initial one-year term, Support or Maintenance must be purchased for each and every license in accordance with the fees outlined in the applicable Work Order.
Attachment F

11.8
Equipment

The Contractor warrants and represents that the Equipment, if provided, to meet the requirements of the Statement of Work shall be free from all defects, shall be in good operating order, and shall operate in conformity with the descriptions and standards as set forth in the Contractor’s Proposal and Seattle’s requirements for a period of one (1) year from and after the Acceptance Date.  During the warranty period, Contractor shall promptly, without additional charge, repair or replace the equipment or any part thereof that fails to function according the Contractor’s specifications or the specifications of the manufacturer thereof.

Hardware provided by SPU for use under this agreement must be listed on the current Acceptable Hardware List available from Syclo. Syclo makes no warranties, claims, or promises related to the Acceptable Hardware except that the current version of the software is compatible with that hardware. 

Attachment G
21   Indemnification.

To the extent permitted by law, the Contractor shall protect, defend, indemnify and hold Seattle harmless from and against all claims, demands, damages, costs, actions and causes of actions, liabilities, judgments, expenses and attorney fees, resulting from the injury or death of any person or the damage to or destruction of property, or the infringement of any patent, copyright, or trademark, arising out of the work performed or goods provided under this Contract, or the Contractor’s violation of any law, ordinance or regulation, except for damages resulting from the sole negligence of Seattle.  As to The City of Seattle, the Contractor waives any immunity it may have under RCW Title 51 or any other Worker’s Compensation statute.  The parties acknowledge that this waiver has been negotiated by them, and that the contract price reflects this negotiation.

Syclo will not be liable to Seattle under the terms of this Agreement or otherwise if any infringement or claim thereof is based upon (i) the use of the software in violation of this Agreement, (ii) unintended use of the software in combination with any other software program, or (iii) use of a new version, new release, upgrade patch, or bug fix of the current release of the software if such infringement would have been avoided by the use of a current unaltered release of the software, provided such current unaltered release has been provided to Seattle.

Attachment H

35   Key Persons
Contractor shall not transfer or reassign any individual designated in this Contract as essential to the Work, without the express written consent of Seattle, which consent shall not be unreasonably withheld.  If, during the term of this Contract, any such individual leaves the Contractor’s employment, the Contractor shall present to Seattle one or more individual(s) with greater or equal qualifications as a replacement, subject to Seattle's approval, which shall not be unreasonably withheld.  Seattle's approval shall not be construed to release the Contractor from its obligations under this Contract.

In the event that replacement of Key Personnel occurs, the agreement shall be amended to reflect any changes in the Vendors Key Personnel in the Key Personnel Table located in the Proof of Concept Statement of Work, Work Order #1, Appendix A, or in a similar table for Subsequent Work Orders.

Attachment I

21A   Limitation of Liability
In no event will either party be liable for any indirect or special damages, including without limitation special, punitive, incidental, or consequential damages of any kind arising out of this Agreement in excess of $100,000.

