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 Vendor Contract 

Between The City of Seattle and Western Fleets Supply
For Supply of Automotive Parts and Accessories
For Light Duty Vehicles

1. Agreement:  This agreement is made this seventh day of June, 2004, by and between The City of Seattle, a municipal corporation of the State of Washington (the “City”), and Western Fleets Supply a corporation organized and existing under the law of the State of Washington and authorized to do business in the State of Washington (the “Supplier”).

2. Entire Agreement:  This Agreement, including all Supplements and Exhibits referenced herein, constitutes the entire agreement between the City and the Supplier.  The City’s Request for Quotation #FFD-0000000058 (“RFQ”), the addenda to the RFQ, and the Supplier’s bid submitted in response to the RFQ are explicitly included as Supplements to this Agreement.  Where there are conflicts between these documents, the controlling document will first be this Agreement as amended, then the RFQ and Addenda, and then the Supplier’s bid.


3. Term:  The term of this Agreement shall be five years from the Effective Date.  By mutual agreement, the Agreement may be extended in one (1) year increments for two (2) additional years. The City does not guarantee utilization of this Agreement.  Actual utilization will based upon demand for services, service reputation of the Supplier, or any other factor deemed important to the City.   During the term of the Agreement and at the City’s sole discretion, the City may solicit and award contracts for the same or similar services.


4. Supplier Product Categories and Prices:  

During the term of this Agreement, pricing shall remain firm and fixed for at least 180 calendar days after the effective date of the Agreement.  To request a price increase, the Supplier shall provide the City’s Buyer with documentation justifying the requested increase.  Documentation must be based on United States published indices such as the Producer Price Index.  Acceptance of the request will be at the discretion of the City.  Approved price adjustments shall remain unchanged for at least 180 calendar days thereafter.

During the term of this Agreement, any price decrease at the manufacturer’s level shall be reflected in a reduction of the discounted unit price effective as of the date of the manufacturer’s decrease.

In the event during the term of this Agreement the Supplier enters into lower pricing agreements with a customer with similar usage quantities, the Supplier shall promptly notify the City and offer such lower pricing to the City.

5. Freight:  The Supplier’s prices include freight prepaid and allowed.  The Supplier assumes the risk of every increase, and receives the benefit of every decrease, in delivery rates and charges.


6. Title:  The Supplier’s prices include title free-on-board destination.  Title to items and risk of loss remains with the Supplier until the City receives the items at the delivery point.


7. Order Placement:  The City may place an order for delivery or customer pick-up through the Supplier’s electronic on-line ordering system, by fax or by telephone.  Supplier will provide a confirmation of the order via electronic on-line ordering system, fax or by telephone.

8. Minimum/Maximum Order:  There are no minimum or maximum order requirements.  The City may order and the Supplier shall provide any quantity or dollar amount without additional charges or fees.  


9. Recycled Content Products:  As an essential part of the City’s comprehensive program for environmental sustainability, it is in the public interest for the City to purchase products with the highest recycled content feasible.  The City requests the Supplier to provide the City’s ordering person with information of recycled content products as alternatives, when available, in addition to any non-recycled product being ordered.  

10.  Packaging:

10.1  Specifications: Unless otherwise specified, goods shall be packaged in cartons meeting federal specifications.  The Supplier shall make good faith effort to provide product packaging made with recycled content materials.

10.2  Priced Packing Slip:  The Supplier shall include a priced packing slip with the order.  The priced packing slip shall include the manufacturer’s or jobber’s price, the City’s discounted price by item and the name of the person who ordered the items.  

11. City Ship-To Locations:  The City’s Warehouse/Ship-To locations are:

Charles Street Complex, 805 S. Charles ST, Seattle, WA  98134
Fire Garage, 815 S. Dearborn ST, Seattle, WA  98134
Haller Lake, 12600 Stone AVE N, Seattle, WA  98133
South Service Center, 255 S. Spokane ST, Seattle, WA  98134

12. Fill Rate, Shortages/Overages:  In the event the Supplier is unable to fill the complete order by the time and date required by the City, the Supplier shall notify the City of the shortage.  The City shall reserve the option to delete the shortage items from the order or to allow a back order.  The shortage shall not be considered a back-order if deleted.  Orders shall have a fill rate of at least 90%.  All deliveries shall correspond with the order, and all back orders and original invoice number shall be clearly indicated as such on the priced packing slip. Any unauthorized advance or excess shipment may be returned at Supplier’s expense.


13. Restocking:  The City will notify the Supplier within ten business days after receipt of any incorrectly ordered, delivered, or defective product.  The Supplier shall provide the City with a return authorization within one day of the City’s notification.  The Supplier shall pick-up the product and return it to the Supplier’s facility within five business days.  The Supplier shall not charge a restocking fee, and shall issue credits within one business of the product return.  


14. Unlawful Overcharges:   The Supplier assigns to the City all claims for anti-trust violations and overcharges relating to items purchased by the City.

15. Warranties:   The Supplier warrants that all products provided pursuant to this Agreement shall be new and unused, shall be of the latest model or design and of recent manufacture, and shall comply with all applicable safety and health standards established for such products;.  The Supplier shall pass-through the manufacturer’s warranty, provide the manufacturer’s statement of warranty, and all appropriate instructions or warnings with all products delivered.
 

16. Invoicing: The Supplier shall invoice the City after delivery of goods. Invoices shall include the order number, stock numbers, manufacturer’s or jobber’s price, the City’s discounted price by item, remittance address and the name of the person who ordered the items.  Invoices shall reference this Agreement number and be sent to the ship-to address pursuant to Section 11 of this Agreement.
 
17. Payment:   At the City’s option, the City may pay invoices using a procurement card, electronic payment, or hardcopy warrant.  Invoices will be paid according to early payment discount terms, or if no early payment discount is offered, thirty (30) days after the City’s receipt and acceptance of the goods.  Payment periods will be computed from either the date of delivery of all goods ordered or the date of receipt of a correct invoice, whichever date is later.  No payment shall be due prior to the City’s receipt and acceptance of the goods identified in the invoice therefor.  Payment shall be directed to the Supplier’s Accounts Receivable address shown on the invoice.


18. Quarterly Reports:  Upon request, within 15 days, the Supplier shall provide the City’s Buyer and Fleets Warehouse Supervisor with reports of sales activity during the preceding quarter.  The reports shall be created in a MS/Excel spreadsheet format.  The reports shall include the following information.

18.1  Expenditure report that details ship date, ship-to location, quantity, description, brand, part number, price sheet unit price, City’s discount unit price for all items sold to the City from the date of the Agreement term to the date of the report.  

18.2  Recycled Content Product Report that details the quantity, product description, and percentage of recycled content of products sold to the City that have recycled material content.  This information may be included in the expenditure report.

18.3  MBE/WBE/MWBE Report that details the quantity and description of product sold to the City manufactured or obtained from Minority, Women, or Minority Women Enterprise sub-suppliers.  This information may be included in the expenditure report.

18.4  Fill Rate on all same day delivery orders placed and fill rate of all five day delivery orders placed.

19. Major Emergencies or Disasters:  The following provision shall be in effect only during major emergencies or disasters when the City has activated its Emergency Operations Center and the Supplier has been given notice by the City that such activation has occurred. The City is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, the City is contracting with the Supplier under the following terms and conditions: Supplier shall provide to the City, upon the City’s request, such goods and/or services at such time as the City determines. In the event the Supplier is unable to meet the delivery date commitment due to circumstances beyond the reasonable control of the Supplier, the Supplier shall make such delivery as soon as practicable.  If the Supplier is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, the Supplier shall immediately assist the City in whatever manner is reasonable to gain access to such goods and/or services.  In the event that the Supplier is unable to provide such goods and/or services as requested by the City, the Supplier may offer to the City limited substitutions for its consideration and shall provide such substitutions to the City as required above, provided the Supplier has obtained prior approval from the City for such substitution.   The Supplier shall charge the City the price determined in this Agreement for the goods and services provided, and if no price has been determined, it shall charge the City a price that is normally charged for such goods and/or services (such as listed prices for items in stock).  In the event that the City’s request results in the Supplier incurring unavoidable additional costs and causes the Supplier to increase prices in order to obtain a fair rate of return, the Supplier shall charge the City a price not to exceed the cost/profit formula found in this Agreement. The Supplier acknowledges that the City is procuring such goods and/or services for the benefit of the public.  The Supplier, in support of public good purposes, shall consider the City as a customer of first priority and shall make its best effort to provide to the City the requested goods and/or services in a timely manner. For purposes of this Agreement, a “major emergency” or “disaster” shall include, but is not limited to a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or any combination of the above.


20. Publicity:  The Supplier shall not advertise or publish the fact that the City has contracted to purchase items from the Supplier without the City’s prior written approval.

21. Proprietary and Confidential Information:   The Supplier acknowledges that the City is required by law to make its records available for public inspection, with certain exceptions (see RCW Chapter 42.17). City staff believe that this legal obligation would not require the disclosure of proprietary descriptive information that contains valuable designs, drawings or formulas.  The Supplier, by submission of materials marked proprietary and confidential, nevertheless acknowledges and agrees that the City will have no obligation or any liability to the Supplier in the event that the City must disclose these materials.

22. Gratuities:   The City may, by written notice to the Supplier, terminate Supplier’s right to proceed under this Agreement upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise was offered or given by the Supplier or any agent thereof to any City official, officer or employee.


23. Fair Contracting Practices Ordinance:  The Supplier shall comply with the Fair Contracting Practices Ordinance of The City of Seattle (Ordinance 119601), as amended.  Conduct made unlawful by that ordinance constitutes a breach of contract.  Engaging in an unfair contracting practice may also result in the imposition of a civil fine or forfeiture under the Seattle Criminal Code as well as various civil remedies. (See SMC 14.10 at http://clerk.ci.seattle.wa.us/~public/code1.htm).

24. Non-Discrimination and Equal Employment Opportunity: During the performance of this Agreement, the Supplier agrees as follows: 

The Supplier will not discriminate against any employee or applicant for employment because of race, religion, creed, age, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification. The Supplier will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual orientation, gender identity or the presence of any sensory, mental or physical handicap. Such action shall include, but not be limited to the following: employment, upgrading, demotion, or transfer, recruitment, or recruitment advertising, layoff or termination rates of pay or other forms of compensation, and selection for training, including apprenticeship. The Supplier agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the contracting officer setting forth the provisions of this nondiscrimination clause. 

The Supplier will, prior to commencement and during the term of this Agreement, furnish to the Executive Administration Director (as used herein "Director" means the Director the Department of Executive Administration or his/her designee) upon his/her request and on such form as may be provided by the Director therefor, a report of the affirmative action taken by the Supplier in implementing the terms of these provisions, and will permit access to his/her records of employment, employment advertisements, application forms, other pertinent data and records requested by the Director for the purposes of investigation to determine compliance with this provision. 

If upon investigation the Director finds probable cause to believe that the Supplier has failed to comply with any of the terms of these provisions, the Supplier and the contracting authority shall be so notified in writing. The contracting authority shall give the Supplier an opportunity to be heard, after ten (10) days' notice. If the contracting authority concurs in the findings of the Director, it may suspend the Agreement and/or withhold any funds due or to become due to the Supplier, pending compliance by the Supplier with the terms of these provisions. 

Failure to comply with any of the terms of these provisions shall be a material breach of this Agreement. 

The foregoing provisions will be inserted in all subcontracts for work covered by this Agreement.

26.
Non-Discrimination in Contracting:
26.1 Notwithstanding any other provision in this Agreement, City utilization requirements for Women and Minority Business Enterprises (“WMBEs”) shall not apply to this Agreement.  No minimum level of WMBE subcontractor participation shall be required as a condition of receiving award of the Agreement and no preference will be given to a Supplier for its WMBE utilization or WMBE status.  Any affirmative action requirements set forth in any federal regulations or statutes included or referenced in the RFP will continue to apply.


26.2 The City encourages the Supplier to employ a workforce reflective of the region’s diversity.


26.3 Discrimination – The Supplier shall not create barriers to open and fair opportunities for WMBEs to participate in all City contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.  In considering offers from and doing business with subcontractors and suppliers, the Supplier shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or physical disability in an otherwise qualified disabled person.


26.4 Record-Keeping –The Supplier shall maintain, for at least 12 months after expiration or earlier termination of the term of this Agreement, relevant records and information necessary to document the Supplier’s utilization of WMBEs and other businesses as subcontractors and suppliers in this contract and in its overall public and private business activities.  The Supplier shall also maintain all written quotes, bids, estimates, or proposals submitted to the Supplier by all businesses seeking to participate as subcontractors or suppliers in the contract.  The City shall have the right to inspect and copy such records.  If this Agreement involves federal funds, the Supplier shall comply with all record-keeping requirements set forth in every applicable federal rule, regulation and statute referenced in the contract documents.


26.5 Affirmative Efforts to Utilize WMBEs - The City encourages the utilization of Minority Business Enterprises (“MBEs”) and Women Business Enterprises (“WBEs”) (collectively, “WMBEs”), in all City contracts.  The City encourages the following practices to open competitive opportunities for WMBEs:

· Placing all qualified WMBEs attempting to do business in The City of Seattle on solicitation lists, and providing written notice of subcontracting opportunities to WMBEs capable of performing the work, including without limitation all businesses on any list provided by the City, in sufficient time to allow such businesses to respond to the written solicitations.

· Breaking down total requirements into smaller tasks or quantities, where economically feasible, in order to permit maximum participation by small businesses including WMBEs.

· Establishing delivery schedules, where the requirements of the contract permit, that encourage participation by WMBEs.

· Providing WMBEs that express interest with adequate and timely information about plans, specifications, and requirements of the contract.

· Utilizing the services of available minority community organizations, minority Supplier groups, local minority assistance offices, the City of Seattle, and other organizations that provide assistance in the recruitment and placement of WMBEs.

26.6 
Sanctions for Violation - Any violation of the mandatory requirements of this WMBE Utilization provision shall be a material breach of contract for which the Supplier may be subject to damages and sanctions provided for by contract and by applicable law.

27.  Non-Discrimination in Benefits:
27.1 Compliance with SMC Ch. 20.45 - The Supplier shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Supplier is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Supplier provides to its employees with spouses.  At the City’s request, the Supplier shall provide complete information and verification of the Supplier’s compliance with SMC Ch. 20.45.   Failure to cooperate with such a request shall constitute a material beach of this Agreement. (For further information about SMC Ch. 20.45 and the Equal Benefits Program Rules call (206) 684-0202 or review information at http://cityofseattle.net/contract/equalbenefits/) Prior to and as a condition of the execution of an Agreement, the apparent successful proposer shall provide a completed “Equal Benefits Compliance Declaration,” Appendix A, Attachment 2.


27.2 Remedies for Violations of SMC Ch. 20.45:  Any violation of Section 27.1 of this Agreement shall be a material breach of the Agreement for which the City may:

· Require the Supplier to pay liquidated damages in the amount of five hundred dollars ($500.00 USD) per day for each day that the Supplier is in violation of SMC Ch. 20.45 during the term of the Agreement; or

· In the event the Supplier willfully refuses or repeatedly fails to comply with the requirements of SMC Ch. 20.45,  terminate the Agreement; or 

· Disqualify the Supplier from bidding on or being awarded a City contract for a period of up to five (5) years; or

· Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated thereunder.


25.  Indemnification: To the extent permitted by law, the Contractor shall protect, defend, indemnify and hold the City harmless from and against all claims, demands, damages, costs, actions and causes of actions, liabilities, judgments, expenses and attorney fees, resulting from the injury or death of any person or the damage to or destruction of property, or the infringement of any patent, copyright, or trademark, arising out of the work performed or goods provided under this Agreement, or the Supplier’s violation of any law, ordinance or regulation, except for damages resulting from the sole negligence of the City.


26.  Insurance:  The Supplier shall secure and maintain, at all times during the term of this Agreement, at its own expense, and file with the City’s Buyer, evidence of a policy or policies of insurance known as:  

(1) Commercial General Liability written on an insurance industry standard occurrence form (ISO form CG 00 01) or equivalent.  The policy(ies) must provide the following minimum coverage:  
Bodily Injury and Property Damage -


$1,000,000    General Aggregate


$1,000,000    Products and Completed Operations Aggregate

$1,000,000    Personal and Advertising Injury


$1,000,000    Each Occurrence

$   100,000    Fire Damage
Stop Gap Employers Liability 


$1,000,000   Each Accident


$1,000,000   Disease – Policy Limit


$1,000,000   Disease – Each Employee

(2) if any vehicle is used in the performance of this Agreement, a policy of Business Automobile Liability written on an insurance industry standard form (ISO form CA 00 01) or equivalent, including coverage for owned, non-owned, leased or hired vehicles. Such policy(ies) must provide the following minimum coverage:


Bodily Injury and Property Damage -


$1,000,000    per accident.

(3) if any work under this Agreement will be performed by a resident of the State of Washington, Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington.  The Contractor waives, with respect to the City only, its immunity under Title 51 of the Revised Code of Washington.  

(4) The insurance as provided under items (1) and (2) above shall be endorsed to include The City of Seattle, its officers, elected officials, employees, agents and volunteers as an Additional Insured per ISO form CG2010 11/85 or CG2026 or equivalent, and to not permit reduction or cancellation by the insurer without forty-five (45) days prior written notice to the City.  The Contractor’s insurance shall be primary as respects the City, and any other insurance maintained by the City shall be excess and non-contributing with the Supplier’s insurance.

30.   Compliance with Law:


30.1  General Requirement:   The Supplier, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their administrative agencies and the officers thereof.

30.2   Licenses and Similar Authorizations:   The Supplier, at no expense to the City, shall secure and maintain in full force and effect during the term of this Agreement all required licenses, permits, and similar legal authorizations, and comply with all requirements thereof.

30.3   Taxes:  The Supplier shall pay, before delinquency, all taxes, levies, and assessments arising from its activities and undertakings under this Agreement; taxes levied on its property, equipment and improvements; and taxes on the Supplier's interest in this Agreement.


31.  Contractual Relationship: This Agreement does not constitute the Supplier as the agent or legal representative of the City for any purpose whatsoever, and the relationship of the Supplier to the City by reason of this Agreement shall be that of an independent contractor.  The Supplier is not granted any express or implied right or authority to assume or create any obligation or responsibility on behalf of or in the name of the City or to bind the City in any manner or thing whatsoever.


32.  Assignment:  Supplier shall not assign any right or interest nor delegate any obligation owed without the written consent of the City, except Supplier may assign the proceeds of this Agreement for the benefit of creditors upon 21 days advance written notice to the City, at Vendor Relations Unit, 700 – 5th AVE, #4112, PO BOX 94687 Seattle, WA  98124-4687.


33.  Amendments:  No modification or amendment of the provisions hereof shall be effective unless in writing and signed by authorized representatives of the parties hereto.  The parties hereto expressly reserve the right to modify this Agreement, from time to time, by mutual agreement.


34.  Binding Effect:  The provisions, covenants and conditions in this Agreement apply to bind the parties, their legal heirs, representatives, successors, and assigns.

35.  Applicable Law:  This Agreement shall be construed and interpreted in accordance with the laws of the State of Washington.  The venue of any action brought hereunder shall be in the Superior Court for King County.
36.  Remedies Cumulative:  Remedies under this Agreement are cumulative; the use of one remedy shall not be taken to exclude or waive the right to use another.


37.  Severability:    Any invalidity, in whole or in part, of any provision of this Agreement shall not affect the validity of any other of its provisions.


38.  Captions:  The titles of sections are for convenience only and do not define or limit the contents.


39.  Invalidity of Particular Provisions:  A judicial determination that any term, provision, condition, or other portion of this Agreement, or its application, is inoperative, invalid, or unenforceable shall not affect the remaining terms, provisions, conditions, or other portions of this Agreement, nor shall such a determination affect the application of such term, provision, condition, or portion to persons or in circumstances other than those directly involved in the determination in which it is held to be inoperative, invalid, or unenforceable, and as to such other persons or in such other circumstances it shall continue in full force and effect.


40.  Waiver:  The City’s failure to insist on performance of any of the terms or conditions herein or to exercise any right or privilege or the City’s waiver or any breach hereunder shall not thereafter waive any other term, condition, or privilege, whether of the same or similar type.  The payment of compensation to the Supplier shall not be deemed a waiver of any right or the acceptance of defective performance.


41.  Termination

41.1  For Cause:  Either party may terminate this Agreement in the event the other fails to perform its obligations as described in this Agreement, and such failure has not been corrected to the reasonable satisfaction of the other in a timely manner after notice of breach has been provided to such other party.

41.2  For Reasons Beyond Control of Parties:  Except for circumstances described in Section 16, either party may terminate this Agreement without recourse by the other where performance is rendered impossible or impracticable for reasons beyond such party's reasonable control such as but not limited to acts of nature; war or warlike operations; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.


41.3  For Public Convenience:  The City may terminate this Agreement in whole or in part whenever the City determines that such termination is in its best interest including but not limited to for lack of continuing appropriations.  In such a case the Supplier shall be paid for all items accepted by the City. 


41.4  Notice:  Notice of termination shall be given by the party terminating this Agreement to the other not less than ten (10) working days prior to the effective date of termination.

42.  Addresses for Notices:  All notices to be delivered hereunder shall be in writing and shall be delivered or mailed to the following addresses:


If to City:
Pam Tokunaga, Senior Buyer



Seattle Purchasing Services




700 5th AVE #4112



PO BOX 94687



Seattle, WA  98124-4687



PH:  206-233-7114




FX:  206-233-5155



EM:  pam.tokunaga@seattle.gov 

If to the

Jerry Lee, President

Supplier:
Western Fleets Supply, Inc.



620 S Dakota




Seattle WA  98106




PH:  206-624-4444



FX:  206-624-6393



EM:  WESTERNFLEETSUPPLY@MSN.COM 
or such other respective addresses as may be specified herein or as either party may, from time to time, designate in writing.
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