City of Seattle Vendor Contract #1232

Textron Financial Corporation

Financial Services for Lease of Golf Equipment

Contract Term:  2/25/04 through 7/30/05


Addendum B to 
Master Lease Agreement 
This Addendum B, effective the 25th day of February 2004 (“Effective Date”), is made by and between The City of Seattle (the “City), a municipal corporation of the State of Washington, and Textron Financial Corporation (“Textron”), a corporation organized and existing under the laws of the State of Rhode Island and authorized to do business in the State of Washington, and is amends the Master Lease Agreement  (the “Lease”) dated June 1995, between Textron Financial Corporation and Municipal Golf of Seattle.  This Addendum B is made with regard to the following facts:
Recitals
1. The City of Seattle owns parks and recreation property including golf courses at Jackson Park, Jefferson Park, and West Seattle (“Golf Courses”).  In 1995 the City entered into a Golf Course Operation Agreement with Municipal Golf of Seattle (“MGS”), a Washington not-for-profit corporation, for MGS to manage and operate the Golf Courses through December 31, 2007.  


2. As part of its responsibilities, MGS entered into a Master Lease Agreement with Textron for lease of equipment.  In June 2002, MGS and Textron incorporated eleven schedules of equipment into the Master Lease Agreement.  Each schedule is for a fixed obligated term of 37 and ½ months from June 15, 2002 through July 30, 2005.

3. Effective July 11, 2003, the City and MGS terminated the Golf Course Operation Agreement.  As part of the Termination Agreement, MGS agreed to assign to the City or terminate outstanding agreements between MSG and its subcontractors, concessionaires and other third parties.  As of February 25, 2004, neither the City nor Textron has received notice of assignment or termination of the Master Lease Agreement from MGS.

4. Also as part of the Termination Agreement, the City agreed to accept and assume certain assets and liabilities of MSG effective on the Termination Date.  The parties agreed to cooperate fully in effecting such transfer and agreed to enter into all such assignments and other agreements as necessary to effect such transfer.  As of February 25, 2004, the City has not received documentation from MGS regarding the Master Lease Agreement.

5. On July 18, 2003 MGS wrote check #37602 to Textron for invoices due on 6/15/03 and 7/15/03 and associated with nine of the schedules effective June 15, 2002 and with two schedules of unknown date.  Because the account from which the check was issued had been closed, the check was not sent to Textron.  The invoices and check were given to the City on or about August 14.  On August 15, 2003 the City issued warrant #4000715846 to Textron for the payments.

6. On or about August 15, 2003 the City requested Textron to provide copies of the Master Lease Agreement and outstanding schedules.  The City received copies of the Master Lease Agreement on September 2, 2003, and outstanding schedules on December 11, 2003.


7. Lease payments have not been made by MGS or the City for payments due on and after August 1, 2003.  Except for Equipment requiring warranty repair and service instructions for ordinary maintenance, the Equipment has been available for use by the City during this period.  The City may have collected some revenue associated with that use.  
NOW, THEREFORE, the parties agree as follows:

1. Transfer of Master Lease Agreement:  The Master Lease Agreement between Municipal Golf of Seattle and Textron Financial Corporation is assumed by The City of Seattle.  


2. Scope of Master Lease Agreement:  Textron shall lease to the City and the City shall lease from Textron the equipment and other personal property together with all repairs, accessions, replacements, substitutions, and accessories (“Equipment”) listed on Schedules:

01-001-0040847-01-00010;

01-001-0040847-02-00001, 00002, 00003;
01-001-0040847-03-00001, 00002, 00003, 00004; and 
01-001-0040847-04-00001, 00003, 00004.
No additional Schedules shall be added to the Master Lease Agreement.

3.
Term of Master Lease Agreement:  The Master Lease Agreement shall terminate on July 30, 2005.

4.
Waiver of Late Charges:  Textron waives all late charges, fees and/or interest incurred on past due payments for payments due on or before April 1, 2005.

5.
Non-Appropriation:  Notwithstanding the foregoing and pursuant to Washington State budget law, if the legislative body appropriating funds of the City of Seattle does not allocate funds for periodic payments for any future fiscal period, the City of Seattle will not be obligated to pay the Lease balance remaining beyond the then current fiscal period, and all monies paid by the City of Seattle shall be retained by Textron and considered compensation for Equipment rental.  The City of Seattle agrees to notify Textron in writing of such non-allocation at the earliest possible time. The City agrees that (i) any funds authorized or appropriated to it for the rental or acquisition of this Equipment or functionally similar Equipment in any fiscal appropriation period will be applied to the payments of rent due under the Lease until the Lease expires or such funds are exhausted; (ii) it has not to date and will not in the future agree to give priority or parity to the application of such funds for the lease, hire or acquisition of other functionally similar Equipment; and (iii) it will use its best efforts to obtain authorization and appropriation of such funds including without limitation the inclusion in its budget for each fiscal appropriation period during the Lease term, a request for adequate funds to meet its obligation under this Lease.  This provision will not be construed as to permit the City to terminate this Lease in order to acquire similar or competitive Equipment from another party or manufacturer or to terminate this Lease in order to allocate funds directly to perform essentially the same functions for which the Equipment is intended. The City warrants that it has adequate funds to meet its obligations under the Lease during its current fiscal appropriation period.

 
5.
Return of Equipment:  On or before April 30, 2005, Textron shall provide instructions to the City to return the Equipment.

6.
Publicity:  Textron shall not advertise or publish the fact that the City has contracted with Textron without the City’s prior written approval.


7.
Proprietary and Confidential Information:   Textron acknowledges that the City is required by law to make its records available for public inspection, with certain exceptions (see RCW Chapter 42.17). Textron, by submission of materials marked proprietary and confidential, nevertheless acknowledges and agrees that the City will have no obligation or any liability to Textron in the event that the City must disclose these materials.


9.
Insurance:  During the term of the Lease, the City shall retain an insurance program consistent with Exhibit A, Letter from City Risk Manager dated December 12, 2003, attached.  


10.
Compliance with Law:   Textron, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their administrative agencies and the officers thereof.
11. Licenses and Similar Authorizations: Textron, at no expense to the City, shall secure and maintain in full force and effect during the term of the Lease all required licenses, permits, and similar legal authorizations, and comply with all requirements thereof.


12. Assignment:  Textron shall not assign any right or interest nor delegate any obligation owed without the written consent of the City, except Textron may assign the proceeds of the Lease for the benefit of creditors upon 21 days advance written notice to the City, at Vendor Relations Unit, 700 – 5th AVE, #4112, PO Box 94687, Seattle, WA  98124-4687.


13. Applicable Law:  The Lease shall be construed and interpreted in accordance with the laws of the State of Washington.  The venue of any action brought hereunder shall be in the Superior Court for King County.


14. Remedies Cumulative:  Remedies under the Lease are cumulative; the use of one remedy shall not be taken to exclude or waive the right to use another.  


15. Severability:  Any invalidity, in whole or in part, of any provision of the Lease shall not affect the validity of any other of its provisions.


16. Invalidity of Particular Provision:  A judicial determination that any term, provision, condition, or other portion of the Lease, or its application, is inoperative, invalid, or unenforceable shall not affect the remaining terms, provisions, conditions, or other portions of the Lease, nor shall such a determination affect the application of such term, provision, condition, or portion to persons or in circumstances other than those directly involved in the determination in which it is held to be inoperative, invalid, or unenforceable, and as to such other persons or in such other circumstances it shall continue in full force and effect.


17. Waiver:  The City’s failure to insist on performance of any of the terms or conditions herein or to exercise any right or privilege or the City’s waiver or any breach hereunder shall not thereafter waive any other term, condition, or privilege, whether of the same or similar type.  The payment of compensation to Textron shall not be deemed a waiver of any right or the acceptance of defective performance.


18. Notices: All notices to be delivered hereunder shall be in writing and shall be delivered or mailed to the following addresses:



If to City:




Ann Kelson, Principal Buyer




Seattle Purchasing Services Division




700 5th AVE #4112




PO Box 94687




Seattle, WA  98124-4687


If to Textron:




Joe Porta, Vice President of Workout and Recovery




Textron Financial Corporation




275 W. Natick Road #1000




Warrick, RI  02886



or such other respective addresses as may be specified herein or as either party may, from time to time, designate in writing.

19.
Authority:  Each party has full power and authority to enter into and perform this Addendum B, and the person signing this Addendum B on behalf of each party has been properly authorized and empowered to enter into this Addendum B.  Each party further acknowledges that it has read this Addendum B, understands it, and agrees to be bound by it. This Addendum B will not be considered valid until signed by both parties.  

IN WITNESS WHEREOF, the parties have caused this Addendum B to be executed.

TEXTRON FINANCIAL CORPORATION

THE CITY OF SEATTLE

By:________________________________
By:____________________________________


Joe Porta




Ann Kelson
Title: Vice President of Work and Recovery 
Title:
Principal Buyer
Date:______________________________
Date:__________________________________
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