Exceptions To City Of Seattle/Seattle City Light Terms & Conditions Per Agreement With Cutler-Hammer (04/27/94)

Change Order #3 - Attachment #5
Revised 10/24/2005 for Vendor Contract #1223

Warranty
Seller warrants that all items manufactured by it will be of the kind and quality described in the City’s specification and are fit for general purpose as specified in the contract documents, and all items comply with all applicable safety and health standards established for such products by the Washington Industrial Safety and Health Act (“WISHA”), RCW Chapter 4917, the U. S. Occupational Safety and Health Act (“OSHA”), and/or the Consumer Products Safety Act and all other applicable federal laws or agency rules; all items are properly packaged and all appropriate instructions or warnings are supplied. Product supplied will be free of defects in workmanship and material for a period of (12) twelve months from the date of receipt. In the event any product supplied hereunder fails to comply with this warranty and Seller is so notified promptly, in writing, Seller will correct, at its cost, such nonconformity by replacement of the defective part or parts or, by mutual agreement, by repair, provided the product has been stored, installed, operated and maintained in accordance with Seller’ recommendations and industry standard practices. The foregoing warranties do not cover reimbursement for the following charges; labor, gaining access to, removal, installation, temporary power, or any other expenses which may be incurred in connection with transporting equipment from the right-of-way to the customer’s vault in buildings for which Seattle City Light has the Transportation Agreement rendering the building owner responsible for such transportation.

THE WARRANTIES SET FORTH ABOVE ARE EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES WHETHER STATUTORY, EXPRESS OR IMPLIED (INCLUDING ALL WARRANTIES OF MERCHANTABILITY AND FITNESS FOR PARTICULAR PURPOSE AND ALL WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE), EXCEPT OF TITLE AND AGAINST PATENT INFRINGEMENT.

INDEMNITY

To the extent permitted by law, the Seller shall protect, defend, indemnify and hold the City of Seattle harmless from and against all claims, demands, damages, cost, actions or causes of actions liabilities, judgments, expenses, and attorney fees, including but not limited to injury or death to persons, and third party property damage to the extent of the seller’s negligence.

LIMITATION OF LIABILITY

The remedies of the City set forth in this Contract are exclusive.  Notwithstanding any provision in this Contract to the contrary, in no event shall Seller be liable in contract, in tort (including negligence or strict liability) or otherwise for any special, indirect, incidental or consequential damages whatsoever.  The total cumulative liability of Seller with respect to this Contract, or anything done in connection therewith such as the performance or breach thereof, or from the manufacture, sale, delivery, resale or use of any product covered by or furnished under contract, whether in contract, in tort (including negligence or strict liability or otherwise shall not exceed Two Million Dollars ($2,000,000) per occurrence.
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