Vendor Contract 0000001154
Change Order #1

Attachment 2

Standard and Premium Maintenance
Pricing for Annual Maintenance is based on a percentage of the current list price of the software that each City Department owns.

The discounts are as follows:

1 year of Standard Maintenance
15%
1 year of Premium Maintenance  
25%

	Maintenance Offering Description 
	Standard

15%
	Premium

25%

	Technical Support  -  6:00AM – 5:00 PM PST, M-F
	(
	

	Technical Support -  24 x 7  
	
	(

	Access to Tech Notes and Web Based Support
	(
	(

	Cumulative Quantity Discounts Applied on Additional Device Licenses.
	(
	(

	Discounts on Upgrades
	(
	

	Discounts on New NETMOTION Products
	(
	(

	Updates Included
	(
	(

	Upgrades Included
	
	(

	20% Discount on Consulting Services
	
	(

	Guaranteed Response Times Based on Severity Level
	
	(


Term.  The initial term of Maintenance to be provided by NETMOTION to End Users will be one year, commencing on the date End User subscribes to such Maintenance.  Maintenance will renew for one-year terms, unless either party provides written notice of termination or the End User fails to pay for Maintenance for a term.  Reinstatement of Maintenance after termination or non-renewal by End User may require payment of a reinstatement fee.

End User Installation.  End User shall install the Products and any Error Corrections, Updates, Upgrades or New Products, unless End User has retained COMPANY or NETMOTION to complete the installation.

Technical Assistance.  NETMOTION personnel will provide a reasonable amount of assistance to End User’s representative to answer questions and resolve problems that End User is unable to resolve independently.  Maintenance requests will be directed to NETMOTION’s designated representative during NETMOTION’s support hours. 
Telephone Support.  For Standard Maintenance, telephone assistance for the Products will be available Monday through Friday (except holidays) during normal business hours for at least nine hours per business day.  For support outside normal support hours End User may leave a voicemail, email or fax with NETMOTION.  In the event End User purchased Premium Maintenance, telephone assistance for the products will be available twenty four hours per day 7 days per week (24/7), including holidays for Fault Classes of Severity level 1 or 2,  NETMOTION uses voicemail as a backup when technical support representatives are assisting other customers or are not available by phone or email.  NETMOTION will make reasonable efforts to respond to voicemails left during business hours within four (4) business hours after receipt of the voicemail message.  
Online Support.  End-Users have access to online support via NETMOTION's website (www.netmotionwireless.com\support).  Online support includes access to technical notes, a library of Product updates, white papers and Product documentation.

Error Corrections.  NETMOTION will use commercially reasonable efforts to correct (“Error Corrections”) any errors, defects or malfunctions (“Errors”) in the Products, replace the Products with functionally equivalent software, or provide a work-around or patch for the portion of the Products containing the Errors. Error Corrections will be deemed part of the Products licensed under the EULA, and shall be provided subject to the terms and conditions contained in such EULA.

Updates.  From time to time during the Maintenance term, NETMOTION may provide End User with minor enhancements to or updates for the Products (“Updates”) which are released by NETMOTION as part of End-User’s Maintenance without additional charge.  All Updates will be deemed part of the Products licensed under the EULA, and shall be provided subject to the terms and conditions contained in such EULA.  Nothing herein shall be construed as requiring NETMOTION to make new versions or Updates available.

Upgrades.  In the event that the End-User purchased Premium Maintenance, from time to time during the term of the Maintenance, NETMOTION may provide End User with upgrades of the Products (“Upgrades”) which are released by NETMOTION as part of the End User’s Premium Maintenance without additional charge.  All Upgrades will be deemed part of the Products licensed under the EULA, and shall be provided subject to the terms and conditions contained in such EULA.  Nothing herein shall be construed as requiring NETMOTION to make new versions or Upgrades available.

Limitations.   Maintenance shall not apply to the following:

1. New Products.  Any Product that is designated by NETMOTION as a new Product or is separately licensable will not be provided or included in Maintenance.

2. Upgrades.  In the event the End User purchased Standard Maintenance, any Product that is designated by NETMOTION as an Upgrade will not be included in Standard Maintenance.  Where NETMOTION makes Upgrades available, End-User or COMPANY on End-User’s behalf may obtain such products by issuing a purchase order to NETMOTION.  Upon purchasing the Upgrade and paying the then current Maintenance Fees for the Upgrade the Maintenance described herein will be extended to cover the Upgrade.

3. End of Life Products.  NETMOTION will not support versions of the Products which have been classified by NetMotion as end of life.  NETMOTION will provide Maintenance for the most current version of the Product and at least the last preceding major release of the Product.  NETMOTION will provide End Users with twelve (12) months advance notice prior to classifying Product as end of life.  

4. Misuse.  NETMOTION will not provide Maintenance with respect to problems with the Products which result from damage caused by accidents, relocation or other movement of any Product, neglect, misuse or unauthorized use of the Products, failure to maintain proper environmental conditions of sites, or failure to use the Products in accordance with the applicable Documentation.

5. On-Site Support.  Maintenance does not include on-site support at End User’s facilities or other locations unless NETMOTION determines in its sole discretion that on-site support is required to resolve a problem, and on-site support has been requested by an End-User.  

Suggestions.  NETMOTION appreciates suggestions from End Users and COMPANY regarding improvements and modifications to the Products.  In the event that an End User or COMPANY suggests any improvements and modifications to the Products, the End-User or COMPANY acknowledges and agrees that it assigns all right, title and interest, including all copyrights, patents, trade secrets, and all other intellectual property rights, in any such suggestions, improvements and modifications to NETMOTION, and will execute any reasonable documentation requested by NETMOTION in connection therewith.

Faults and Management.  A fault is a deviation in the Product that results in an unexpected operational problem.  When an End User experiences a fault, NETMOTION follows the management procedures described below in an effort to resolve such operational problems from re-occurring:

In order for NETMOTION to reasonably assist the End User, the End User must document and promptly report all faults, errors or malfunctions of the Product to NETMOTION. The End User also must take all steps necessary to carry out procedures for the rectification of errors or malfunctions within a reasonable time after such procedures have been received from NETMOTION.
· Fault Classes and Procedures.  NETMOTION classifies a reported fault by its severity.  NETMOTION will determine the severity of the issue.  Severity levels at NETMOTION are currently defined below.
Severity 1

Profile:
The Product causes disruption or loss of End User’s tools or services of a critical nature and there is no workaround.  The fault prohibits operation of a function or service and is directly related to Product.

Procedures:
Initial assignment and response immediately with status report to customer no later that one (1) hour. Commencement of work on resolution immediately, with workaround delivered as soon as reasonably available

Severity 2

Profile:
Product operating negatively and materially affects the performance of End User’s tools or services as a result of the use of the Product and there is no permanent workaround.

Procedures:
Initial assignment and response within one (1) hour with status report to customer within four (4) hours.  Commencement of work on resolution within four (4) hours, with workarounds delivered as soon as reasonably available.

Severity 3

Profile:
The Product contains a non-critical, limited fault.  End Users are able to function and there is a work around available.

Procedures:
Initial assignment of recourses within eight (8) hours with status report to customer within twenty-four (24) hours.  Fixes delivered with the next Update after resolution. 

Severity 4

Profile:
A report which does not encompass a fault but which instead requests new or improved functionality in a product.
Procedures:
Initial assignment within thirty (30) business days.  Resolution subject to the terms of a separate agreement. 
