Maximus Vendor Contract #0000001149

Attachment #1


SOFTWARE MAINTENANCE AGREEMENT


THIS AGREEMENT is between MAXIMUS, Inc.,  Asset Solutions Division (“ASD”), a corporation organized and existing under the laws of the State of Virginia and authorized to do business in the State of Washington, and The City of Seattle (“CUSTOMER”, a municipal corporation of the State of Washington. 
A.
BACKGROUND

1. ASD and CUSTOMER are parties to a Software License Agreement number 093103-01 dated September 30, 2003 pursuant to which CUSTOMER has licensed certain software products (“Software”) from ASD.

2. The Software paid-up license fee includes a warranty without charge as set forth in the Software License Agreement.  Thereafter, support and maintenance (“Maintenance”) for the Software is available as an option.  Maintenance includes bug fixes and telephone support and may include, if they are made available by ASD, program updates and enhancements.

3.
The purpose of this Agreement is to set forth the terms and conditions upon which CUSTOMER has agreed, at its option, to subscribe to Maintenance from ASD.

B.
TERMS AND CONDITIONS
1.
Term
Maintenance shall commence at the expiration of the warranty period and shall thereafter have a term of twelve (12) months. The term shall automatically renew each year thereafter for an additional twelve (12) month period unless terminated as set forth below
2.
Correction of Deviations
In the event that the CUSTOMER encounters an error and/or malfunction (“Deviation”) in the Software, it shall communicate the circumstances and any supporting information to ASD.  Upon receipt, ASD will respond as follows:

a. In the event that, in the mutual and reasonable opinion of ASD and the CUSTOMER, there exists a Deviation that does not constitute a serious impediment to the normal intended use of the Software, ASD will correct the Deviation and distribute the correction to the CUSTOMER in accordance with ASD’s normal Software revision schedule;

b. In the event that, in the mutual and reasonable opinion of ASD and the CUSTOMER, there exists a Deviation that does constitute a serious impediment to the normal intended use of the Software, ASD will take such steps as are required to correct the Deviation with all due dispatch.

3. Software Revisions

The Software may be revised by ASD as a result of the correction of Deviations and/or the release of upgrades or improvements or modifications designed to improve the performance of the Software and/or to increase the capabilities of the Software (hereafter "Revisions").  Revisions shall be of two kinds:

a. Revisions that the CUSTOMER is obliged to implement ( “Mandatory Revisions”);

b. Revisions that may be implemented by the CUSTOMER at its option (“Optional Revisions”).

No charge shall be made to the CUSTOMER for either Mandatory Revisions or Optional Revisions.

4.
Telephone Hotline Assistance
ASD, at its expense, shall make available technically qualified personnel to respond to all reasonable telephone requests that may be made by the CUSTOMER relating to the application and operation of the Software.

5.
Technical Literature
ASD shall make available to the CUSTOMER all technical literature that is considered by ASD to be relevant to the Software and its use within the scope of CUSTOMER's operations.

6.
Transmission

All Revisions and New Releases will be transmitted to the CUSTOMER on magnetic tape, magnetic disk or other suitable media, at the option of ASD.  The CUSTOMER shall be solely responsible for mounting the media and executing the appropriate instructions in order to transfer the Revisions or New Releases onto to its system.

7.      Remote Diagnostic Access
The CUSTOMER shall provide appropriate modem facilities by which ASD may, with the permission of the CUSTOMER, remotely access the Software for the purpose of remote diagnostics and support.

8.
Proper Use
a. The CUSTOMER agrees that all reasonable effort shall be taken to ensure that neither the Software nor data files are misused.

b. In the event that the CUSTOMER does misuse the Software or data files, ASD shall be entitled to correct the situation at CUSTOMER's expense.

c. In the event that diagnostic assistance is provided by ASD, which, in the reasonable opinion of ASD and the CUSTOMER, relates to problems not caused by a Deviation in the Software, such assistance shall be at the CUSTOMER's expense.

9.
Software Maintenance Fee – Paid Up License
In consideration of the Maintenance services to be provided by ASD for each twelve month period hereunder, CUSTOMER shall pay to ASD an amount equal to twenty percent (20%) of the total amount of the paid License Fees described as CUSTOMER SOFTWARE LICENSE SCHEDULE identified in Schedule A for the Software for each twelve (12) month renewal, reflective of the limitation identified in Schedule 1, Note 1 under the Software License Agreement at the time of the renewal.

10. 
Additional Software Maintenance Fee – Paid Up License
In the event the CUSTOMER acquires Software in addition to that indicated in Schedule A of this Maintenance Agreement, the Maintenance shall automatically be extended to cover the Additional Software, and the CUSTOMER shall pay an additional annual Maintenance fee in an amount equal to twenty percent (20%) of the then current license fee for the Additional Software.

11.
Other Fees and Expenses
If onsite maintenance is required, CUSTOMER will pay reasonable travel and living expenses.

12.
Payment Terms
a,
Annual payments for Maintenance will be due in advance of the commencement of the initial one-year term of the Maintenance and each anniversary thereafter. Software added to the CUSTOMER SOFTWARE LICENSE SCHEDULE (Schedule A) shall be invoiced so that the maintenance period for the new software will be co-terminus with the CUSTOMER’s current Maintenance Schedule.
b
ASD reserves the right to change the annual Maintenance fee by providing CUSTOMER written notice of the increase at least thirty (30) days prior to any scheduled renewal date.


c.  Overdue payments of fees and charges shall bear interest at the rate of 1.0% per month.


13.
Default and Termination
a. The CUSTOMER shall have the right to terminate Maintenance upon delivery of written notice at least sixty (60) days prior to any scheduled renewal date.

b. ASD may cancel Maintenance in the event that the CUSTOMER does not implement a Mandatory Revision within sixty (60) days of receipt thereof or such longer period as ASD may consent to in writing. In the event that CUSTOMER does not implement a Mandatory Revision within thirty (30) days following receipt of written notice from ASD of CUSTOMER’s failure to implement a Mandatory Revision, ASD may then cancel Maintenance, effective immediately, by notice in writing to the CUSTOMER.

c. In the event of any breach of the terms and conditions of this Agreement by the CUSTOMER, ASD will, by written notice to the CUSTOMER, give the CUSTOMER a period of thirty (30) days within which to institute remedies to correct such breach.  In the event that such breach has not been corrected to ASD’s satisfaction within said thirty (30) day period, ASD may then cancel Maintenance, effective immediately, by notice in writing to the CUSTOMER.

d. In the event that Maintenance is terminated by ASD, ASD shall have no continuing obligations to the CUSTOMER of any nature whatsoever with respect to Maintenance.  Furthermore, termination by ASD pursuant to the provisions hereof shall be without prejudice to any right or recourse available to ASD, and without prejudice to ASD’s right to collect any amounts, which remain due to it hereunder.

14.
Limitation of Liability
a.
In the event of any claim brought by one party against another hereunder, a party will be liable only for actual, direct losses or damages incurred (including cost of cover), limited to the amount of fees paid to ASD for maintenance services.

b.
Irrespective of the basis of the claim, neither party will be liable for any special, indirect, incidental or consequential damages of any kind, including, without limitation, lost profits or loss of data. 


c.   General Terms
1. Neither ASD nor CUSTOMER will assign or transfer its interest in this Agreement without the prior written consent of the other party.

2. All provisions of this Agreement, which by their nature should survive termination of this Agreement, will so survive.

3. No delay or failure by either party to exercise any right hereunder, or to enforce any provision of this Agreement will be considered a waiver thereof. No single waiver will constitute a continuing or subsequent waiver. To be valid, a waiver must be in writing, but need not be supported by consideration.

4. If any provision of this Agreement is held to be illegal, invalid or unenforceable, in whole or in part, such provision will be modified to the minimum extent necessary to make it legal, valid and enforceable, and the remaining provisions of this Agreement will not be affected.

5. This Agreement, including its interpretation and enforcement, will be governed by the substantive laws of the State of Washington excluding its conflict of laws rules.

6.    Any communication or notice hereunder must be in writing, and will be deemed given and effective: (i) when delivered personally; (ii) when sent by e-mail; (iii) when delivered by overnight express; or (iv) three (3) days after the postmark date when mailed by certified or registered mail, postage prepaid, return receipt requested and addressed to a party at its address for notices.  Each party's address for notices is stated below. Such address may be changed by a notice delivered to the other party in accordance with the provisions of this Section.

MAXIMUS, Inc. - ASD Division                    City of Seattle

998 Old Eagle School Road, 1215

    DEA
Wayne, PA  19087


                Purchasing Services





    700 Third Avenue, Rm 910






    Seattle, WA 98104



Attn.: Kevin Bade                                            Attn.:  Vivian Uno
Copy to:





    Copy to:








    City of Seattle








Fleets and Facilities








618 Second Avenue








12th Floor








Seattle, WA 98104








Attn:  David Kerrigan, Director








          Fleet Administration 








And to:








City of Seattle








Fleets and Facilities








Fleet Administration








618 Second Avenue, 12th Floor








Seattle, WA 98104








Attn:  John Faist, Mgr.








          Vehicle Leasing 








7. In any action at law or in equity to enforce or interpret the terms of this Agreement, the prevailing party will be entitled to recover its reasonable attorneys' fees and costs, in addition to any other relief ordered by the court. Such fees and costs will include those incurred in connection with the enforcement of any resulting judgment or order, and any post judgment order will provide for the right to receive such attorneys' fees and costs.

8. Neither party will be liable for any failure to perform or any delay in performing any of its obligations hereunder when such failure or delay is due to circumstances beyond its reasonable control and without its fault ("Force Majeure”), including without limitation, any natural catastrophe, fire, war, riot, strike, or any general shortage or unavailability of materials, components or transportation facilities, or any governmental action or inaction. Upon the occurrence of such event of Force Majeure, the affected party will immediately give notice to the other party with relevant details, and will keep the other party informed of related developments.

9. This Agreement constitutes the entire agreement between the parties and supersedes all prior or contemporaneous oral, and all prior written, negotiations, commitments and understandings of the parties relating to the subject matter hereof.  This Agreement may not be modified except by a writing executed by both parties.

10.
Schedule A and Appendix 1 is hereby incorporated into this Agreement.

IN WITNESS WHEREOF, the parties have entered into Agreement, effective this 30th day of September, 2003.

MAXIMUS, Inc. - ASD Division


CUSTOMER

Original Agreement Executed by Maximus

Original Agreement Executed by the City







Of Seattle
SCHEDULE A

CUSTOMER SOFTWARE LICENSE SCHEDULE (effective September 19, 2003)*

	Description
	Units

	Fleet Focus FA Base System, per active Equipment Unit
	5,700 

	Fleet Focus FA Bar Code Module
	

	Fleet FocusFA Motor Pool Module
	


*This Schedule identifies all of the software licensed currently purchased and in use by Customer.

SOFTWARE MAINTENANCE AGREEMENT

Appendix 1

1. Non-Discrimination and Equal Employment Opportunity:   During the term of this Agreement, ASD agrees as follows:  ASD will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  ASD will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following:  employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  ASD agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the CUSTOMER’s Director of Finance setting forth the provisions of this nondiscrimination clause.

2. Non-Discrimination in Contracting:
a. Notwithstanding any other provision in this Agreement, CUSTOMER utilization requirements for Women and Minority Business Enterprises (“WMBEs”) shall not apply to this Agreement.  No minimum level of WMBE sub-contractor participation shall be required as a condition of receiving award of the contract and no preference will be given to a bidder for its WMBE utilization or WMBE status.  Any affirmative action requirements set forth in any federal regulations or statutes included or referenced in the RFQ will continue to apply.  

b. The CUSTOMER encourages ASD to employ a workforce reflective of the region’s diversity. 

c. Discrimination – ASD shall not create barriers to open and fair opportunities for WMBEs to participate in all CUSTOMER contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.  In considering offers from and doing business with sub-Contractors and suppliers, ASD shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or physical disability in an otherwise qualified disabled person.

d. Record-Keeping – ASD shall maintain, for at least 12 months after expiration or earlier termination of the term of this Agreement, relevant records and information necessary to document ASD’s utilization of WMBEs and other businesses as sub-Contractors and suppliers in this contract and in its overall public and private business activities.  ASD shall also maintain all written quotes, bids, estimates, or proposals submitted to ASD by all businesses seeking to participate as sub-Contractors or suppliers in the contract.  The CUSTOMER shall have the right to inspect and copy such records.  If this Agreement involves federal funds, ASD shall comply with all record-keeping requirements set forth in every applicable federal rule, regulation and statute referenced in the contract documents.

e. Affirmative Efforts to Utilize WMBEs – The CUSTOMER encourages the utilization of Minority Business Enterprises (“MBEs”) and Women Business Enterprises (“WBEs”) (collectively, “WMBEs”), in all CUSTOMER contracts.  The CUSTOMER encourages the following practices to open competitive opportunities for WMBEs:

· Placing all qualified WMBEs attempting to do business in The CUSTOMER of Seattle on solicitation lists, and providing written notice of subcontracting opportunities to WMBEs capable of performing the work, including without limitation all businesses on any list provided by the CUSTOMER, in sufficient time to allow such businesses to respond to the written solicitations.

· Breaking down total requirements into smaller tasks or quantities, where economically feasible, in order to permit maximum participation by small businesses including WMBEs.

· Establishing delivery schedules, where the requirements of the contract permit, that encourages participation by WMBEs.

· Providing WMBEs that express interest with adequate and timely information about plans, specifications, and requirements of the contract.

· Utilizing the services of available minority community organizations, minority ASD groups, local minority assistance offices, the CUSTOMER of Seattle, and other organizations that provide assistance in the recruitment and placement of WMBEs.

f. Sanctions for Violation – Any violation of the mandatory requirements of this WMBE Utilization provision shall be a material breach of contract for which ASD may be subject to damages and sanctions provided for by contract and by applicable law.

3. Fair Contracting Practices Ordinance:  ASD shall comply with the Fair Contracting Practices Ordinance of The CUSTOMER of Seattle (Ordinance 119601), as amended.  Conduct made unlawful by that ordinance constitutes a breach of contract.  Engaging in an unfair contracting practice may also result in the imposition of a civil fine or forfeiture under the Seattle Criminal Code as well as various civil remedies. (See SMC 14.10 at http://clerk.ci.seattle.wa.us/~public/code1.htm)
4. Americans with Disabilities Act:  ASD shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Agreement.  In particular, if ASD is providing services, programs, or activities to CUSTOMER employees or members of the public as part of this Agreement, ASD shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Agreement.

5. Proprietary and Confidential Information:  ASD acknowledges that the CUSTOMER is required by law to make its records available for public inspection, with certain exceptions (see RCW Chapter 42.17). CUSTOMER staff believes that this legal obligation would not require the disclosure of proprietary descriptive information that contains valuable designs, drawings or formulas.  ASD, by submission of materials marked proprietary and confidential, nevertheless acknowledges and agrees that the CUSTOMER will have no obligation or any liability to ASD in the event that the CUSTOMER must disclose these materials.

6. General Requirement:   ASD, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The CUSTOMER of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers.

7. Licenses and Similar Authorizations:   ASD, at no expense to the CUSTOMER, shall secure and maintain in full force and effect during the term of this Agreement all required licenses, permits, and similar legal authorizations, and comply with all related requirements.

8. Taxes:   ASD shall pay, before delinquency, all taxes, levies, and assessments arising from its activities and undertakings under this Agreement; taxes levied on its property, equipment and improvements; and taxes on ASD's interest in this Agreement. 
9. Amendments:   Except for adjustments authorized above, modifications or amendments to the Agreement may only be made by a change order or by written document signed by or for both parties.  Unless ASD is otherwise notified, the CUSTOMER’s Buyer shall be the CUSTOMER’s authorized agent. 

10. Binding Effect:   The provisions, covenants and conditions in this Agreement apply to bind the parties, their legal heirs, representatives, successors, and assigns. 

11. Applicable Law:   This Agreement shall be construed under the laws of the State of Washington.  The venue for any action relating to this Agreement shall be in the Superior Court for King County, State of Washington. 

12. Remedies Cumulative:   Remedies under this Agreement are cumulative; the use of one remedy shall not be taken to exclude or waive the right to use another. 

13. Insurance:   ASD shall secure and maintain, at all times during the term of this Agreement, at its own expense, a policy or policies of insurance known as:  (1) Commercial General Liability with a minimum limit of $1,000,000 written on an insurance industry standard occurrence form (ISO form CG 00 01) or equivalent including premises/operations, products/completed operations, personal/advertising injury, contractual liability, and independent contractors liability in the amount of ; (2) if any vehicle is used in the  performance of this Agreement, a policy of Business Automobile Liability  in the amount of $1,000,000 per accident written on an insurance industry standard form (ISO form CA 00 01) or equivalent, including coverage for owned, non-owned, leased or hired vehicles; and (3) if any work under this Agreement will be performed by a resident of the State of Washington, Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington.  The Contractor waives, with respect to the City only, its immunity under Title 51 of the Revised Code of Washington.  The insurance as provided under items (1) and (2) above shall be endorsed to include The City of Seattle, its officers, elected officials, employees, agents and volunteers as additional insured, and to not permit reduction or cancellation by the insurer without forty-five (45) days prior written notice to the City.  The Contractor’s insurance shall be primary as respects the City, and any other insurance maintained by the City shall be excess and non-contributing with the Contractor’s insurance

Active Equipment Unit: Active Equipment Unit:    An “active equipment unit” is defined in this Agreement as a unit that belongs to a lifecycle status code marked as "active." These lifecycle status codes are user-defined as some organizations may consider "Prep for Service" and "Prep for Auction" part of the active lifecycle, and as such, would like to track costs against the unit. But, by definition, an active equipment unit is one that belongs to a lifecycle status code marked as "active."
1
8
MAXIMUS, ASD Division  Maintenance Agreement 

October 6, 2003




