ATTACHMENT No. 1


	VENDOR CONTRACT #

	796



The City of Seattle
NORTEL VENDOR CONTRACT
Terms and Conditions
2.1  Entire Agreement:   This Purchase Order/Vendor Contract, including all attachments referenced herein, constitutes the entire agreement between the City and the Contractor.  The City’s RFQ, all addenda to the RFQ, and the Contractor’s response to the RFQ are explicitly included in this Purchase Order/Vendor Contract.  Where there is any conflict among or between any of these documents, the controlling document shall be the first listed in the following sequence:  
the most recently issued Purchase Order/Vendor Contract amendment; t

he Purchase Order/Vendor Contract, the Contractor’s response to the RFQ, 
the most recently issued addendum to the City’s RFQ; 
the City’s RFQ.

2.2  
Term:   The term of this Purchase Order/Vendor Contract shall commence on the date the City’s Buyer signs the same and shall expire five(5) years from that date.
2.3 Freight:   Contractor shall prepay all freight costs and add to invoice as a separate line item.  The City assumes the risk of every increase, and receives the benefit of every decrease, in delivery rates and charges.
2.4 Title:   Prices are F.O.B. destination.  Title to items and risk of loss remain with Contractor until City receives items at the delivery point.
2.5 Overages/Underages:   Shipments shall correspond with the Purchase Order/Vendor Contract; any unauthorized advance or excess shipment is returnable at Contractor’s expense.
2.6  Schedule:   Unless the City’s Buyer requests a change in schedule, the Contractor shall deliver the items or render the services by the “Last Item Due Date” stated on the Purchase Order/Vendor Contract form signature page   At the City’s option, the Contractor’s failure to timely deliver or perform may require expedited shipping at the Contractor’s expense, or may be cause for termination of the Purchase Order/Vendor Contract and the return of all or part of the items at the Contractor’s expense.  If the Contractor anticipates difficulty in meeting the schedule, the Contractor shall promptly notify the City’s Buyer of such difficulty and the length of the anticipated delay.
2.7  
Payment:   Invoices will be paid according to early payment discount terms, or if no early payment discount is offered, thirty (30) days after the City’s receipt and acceptance of the goods or completion and acceptance of the services. Payment periods will be computed from either the date of delivery of all goods ordered, the completion of all services unless goods received or services rendered are rejected within sixty(30) days,  or the date of receipt of a correct invoice, whichever date is later. This section is not intended to restrict partial payments that are specified in the contract.   No payment shall be due prior to the City’s receipt and acceptance of the items identified in the invoice therefor.  If services are performed over a period of thirty (30) days, the billing will be submitted on a monthly basis.  Fixed maintenance charges will be invoiced quarterly in advance.  Acceptance, when applicable, shall be completed within 30 days of delivery, otherwise the goods will be automatically deemed accepted after 30 days from delivery.  Use of products in the intended applications shall automatically constitute acceptance.  For the purposes of this paragraph only, acceptance shall mean that the hardware/software or services delivered perform according to manufacture’s specifications.
2.8  
Unlawful Overcharges:   The Contractor assigns to the City all claims for anti-trust violations and overcharges relating to items purchased by the City.

2.10  
Warranties:  The Contractor warrants that Hardware i) is free from defects in materials and quality of work and ii) substantially conforms to Contractor’s published specifications. If Hardware does not function as warranted during the warranty period, Contractor will determine to either i) make it do so, or ii) replace it with equivalent Hardware.  Contractor warrants that when Software is used in the specified operating environment it will substantially conform to its published specifications. If Software does not function as warranted during the warranty period, Contractor will provide a suitable fix or workaround or will replace the Software; provided Software is within one software release level of the then-current software.

Services will be performed in a professional manner.  If Services are not performed as warranted and Contractor is notified in writing by City within 30 days, Contractor will re-perform the non-conforming services.

The warranty period for Hardware and Software shall be the warranty period identified in the Contractor’s warranty matrix in effect at the time of City’s Order. In the event Contractor determines that repair or replacement as set forth in this Section cannot be made using commercially reasonable efforts, Contractor will give City a credit equal to City’s net book value for the Product, provided City has followed generally-accepted accounting principles. No warranty is provided for i) supply items normally consumed during Product operation; ii) failures caused by non- Contractor products; iii) failures caused by a Product’s inability to operate in conjunction with other City hardware or software allowed by Contractor in writing; or iv) performance failures resulting from services not performed by Contractor or City’s failure to purchase all necessary Products under this Agreement.  Warranty will be voided by misuse, accident, damage or modification, failure to maintain proper physical or operating environment or improper City maintenance. Software is not warranted to operate uninterrupted or error free. THESE WARRANTIES AND LIMITATIONS ARE CITY’S EXCLUSIVE WARRANTIES AND SOLE REMEDIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.

Contractor provides Third Party Vendor Items on an “AS IS” BASIS WITHOUT WARRANTIES OF ANY KIND, unless Contractor specifies otherwise.”
2.11  

Date Warranty:  Contractor warrants that all Software provided under this contract: (i) does not have a life expectancy limited by date or time format; (ii) will correctly record, store, process, and present calendar dates; (iii) will lose no functionality, date integrity, or performance with respect to any date; and  (iv) will be operable with other software used by Purchaser provided that software properly interfaces with the software provided.  In the event a date Warranty problem is reported to Vendor by Purchaser, Vendors sole responsibility is to correct any deficiencies in the software provided as soon as possible.

2.12  Recycled Content:   Whenever practicable, the Contractor shall use reusable products, recyclable products and recycled-content products including recycled content paper on all documents submitted to the City.  

2.13  
Non-Discrimination and Equal Employment Opportunity:   During the term of this Purchase Order/Vendor Contract, the Contractor agrees as follows:  The Contractor will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  The Contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following:  employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  The Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the City’s Director of Finance setting forth the provisions of this nondiscrimination clause.
2.14  
Non-Discrimination in Contracting:
2.14.1  
Notwithstanding any other provision in this Purchase Order/Vendor Contract, City utilization requirements for Women and Minority Business Enterprises (“WMBEs”) shall not apply to this Purchase Order/Vendor Contract.  No minimum level of WMBE subcontractor participation shall be required as a condition of receiving award of the contract and no preference will be given to a bidder for its WMBE utilization or WMBE status.  Any affirmative action requirements set forth in any federal regulations or statutes included or referenced in the RFQ will continue to apply.  

2.14.3  
Discrimination – The Contractor shall not create barriers to open and fair opportunities for WMBEs to participate in all City contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.  In considering offers from and doing business with subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or physical disability in an otherwise qualified disabled person.








2.15  
Publicity:   The Contractor shall not advertise or publish the fact that the City has contracted to purchase items from the Contractor without the City’s prior written approval.
2.16  Proprietary and Confidential Information:   The Contractor acknowledges that the City is required by law to make its records available for public inspection, with certain exceptions (see RCW Chapter 42.17). City staff believe that this legal obligation would not require the disclosure of proprietary descriptive information that contains valuable designs, drawings or formulas.  The Contractor, by submission of materials marked proprietary and confidential, nevertheless acknowledges and agrees that the City will have no obligation or any liability to the Contractor in the event that the City must disclose these materials.
2.17  Indemnification:   To the extent permitted by law, the Contractor shall protect, defend, indemnify and hold the City harmless from and against all claims, demands, damages, costs, actions and causes of actions, liabilities, judgments, expenses and attorney fees, resulting from the bodily injury or death of any person or the damage to or destruction of tangible property arising out of the negligent acts of the Contractor of the work performed or goods provided under this Purchase Order/Vendor Contract. 
2.18  Insurance:   The Contractor shall secure and maintain, at all times during the term of this Purchase Order/Vendor Contract, at its own expense, a policy or policies of insurance known as:  (1) Commercial General Liability written on an insurance industry standard occurrence form (ISO form CG 00 01) or equivalent including premises/operations, products/completed operations, personal/advertising injury, contractual liability, and independent contractors liability; (2) if any vehicle is used in the  performance of this Purchase Order/Vendor Contract, a policy of Business Automobile Liability written on an insurance industry standard form (ISO form CA 00 01) or equivalent, including coverage for owned, non-owned, leased or hired vehicles; and (3) if any work under this Purchase Order/Vendor Contract will be performed by a resident of the State of Washington, Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington.  The Contractor waives, with respect to the City only, its immunity under Title 51 of the Revised Code of Washington.  (4) The insurance as provided under items (1) and (2) above shall include The City of Seattle, its officers, elected officials, employees, agents and volunteers as Additional Insured per ISO form CG-2010 11/85 or CG2026 or equivalent with respect only to the operations of the Contractor and to not permit reduction or cancellation by the insurer without thirty (30) days prior written notice to the City.  The Contractor’s insurance shall be primary as respects the City, and any other insurance maintained by the City shall be excess and non-contributing with the Contractor’s insurance. 
 
2.19  Compliance with Law: 

2.19.1  General Requirement:   The Contractor, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers.

2.19.2  Licenses and Similar Authorizations:   The Contractor, at no expense to the City, shall secure and maintain in full force and effect during the term of this Purchase Order/Vendor Contract all required licenses, permits, and similar legal authorizations, and comply with all related requirements.

2.19.3  Taxes:   The Contractor shall pay, before delinquency, all taxes, levies, and assessments arising from its activities and undertakings under this Purchase Order/Vendor Contract; taxes levied on its property, equipment and improvements; and taxes on the Contractor's interest in this Purchase Order/Vendor Contract.  The City is liable for sales or use taxes on any products supplied under this agreement.  The City is exempt from any Federal excise tax.
2.19.4  Americans with Disabilities Act:   The Contractor shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Purchase Order/Vendor Contract.  In particular, if the Contractor is providing services, programs, or activities to City employees or members of the public as part of this Purchase Order/Vendor Contract, the Contractor shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Purchase Order/Vendor Contract.

2.20  Adjustments:   The City’s Buyer at any time may make reasonable changes in the place of delivery, installation or inspection; the method of shipment or packing; labeling and identification; and ancillary matters that Contractor may accommodate without substantial additional expense to the City.

2.21  Amendments:   Except for adjustments authorized above, modifications or amendments to the Purchase Order/Vendor Contract may only be made by a change order or by written document signed by or for both parties.  Unless Contractor is otherwise notified, the City’s Buyer shall be the City’s authorized agent. 

2.22  Assignment:   Neither party shall assign any right or interest nor delegate any obligation owed without the written consent of the other, except Contractor may assign the proceeds of this Purchase Order/Vendor Contract for the benefit of creditors upon 21 days advance written notice to the City, j Vendor Relations, Suite 910, 700 – 3rd Ave., Seattle, WA  98104.

2.23  Binding Effect:   The provisions, covenants and conditions in this Purchase Order/Vendor Contract apply to bind the parties, their legal heirs, representatives, successors, and assigns. 

2.24  Waiver:   The City’s failure to insist on performance of any of the terms or conditions herein or to exercise any right or privilege or the City’s waiver of any breach hereunder shall not thereafter waive any other term, condition, or privilege, whether of the same or similar type. 

2.25  Applicable Law:   This Purchase Order/Vendor Contract shall be construed under the laws of the State of Washington.  The venue for any action relating to this Purchase Order/Vendor Contract shall be in the Superior Court for King County, State of Washington. 

2.26  Remedies Cumulative:   Remedies under this Purchase Order/Vendor Contract are cumulative; Theuse of one remedy shall not be taken to exclude or waive the right to use another. 
2.27  Severability:   Any invalidity, in whole or in part, of any provision of this Purchase Order/Vendor Contract shall not affect the validity of any other of its provisions. 

2.28  Gratuities:   The City may, by written notice to the Contractor, terminate Contractor’s right to proceed under this Purchase Order/Vendor Contract upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise was offered or given by the Contractor or any agent thereof  to any City official, officer or employee.
2.29  
Termination:
2.29.1  For Cause: Either party may terminate this Purchase Order/ Vendor Contract in the event the other fails to perform its obligations as described herein, by providing the offending party with a written notice of material breach of this agreement or any order issued hereunder. Such notice shall allow a thirty (30) day cure period to correct the reported breach.  If such breach is not corrected within the thirty (30) day cure period the contract may be terminated for default at the end of such cure period.”


 2.29.2  For Reasons Beyond Reasonable Control of a Party:  Either party may terminate this Purchase Order/Vendor Contract without recourse by t
he other where performance is rendered impossible or impracticable for reasons beyond such party's reasonable control such as but not limited t
o an act of nature; war or warlike operations; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.
2.29.3  
For Public Convenience:  The City may terminate this Purchase Order/Vendor Contract in whole or in part whenever the City determines that such termination is in its best interest (including but not limited to for lack of continuing appropriations).  In such a case the Contractor shall be paid for all items accepted by the City and all work completed to date for the applicable project. 

2.29.4  Notice:  Notice of termination shall be given by the party terminating this Agreement to the other not less than ten (10) working days prior to the  effective date of termination.

2.32  Licensed Use of Software - Contractor grants City a nonexclusive license to use a copy of the Software to the extent of the activation or authorized usage level.  To the extent Software is furnished for use with designated Products or City furnished equipment (“CFE”), City is granted a nonexclusive license to use Software only on such Products or CFE, as applicable.  Software contains trade secrets and City agrees to treat Software as Information.  City will ensure that anyone who uses the Software does so only in compliance with the terms of this Agreement.  City shall not a) use, copy, modify, transfer or distribute the Software except as expressly authorized; b) reverse assemble, reverse compile, reverse engineer or otherwise translate the Software; c) create derivative works or modifications unless expressly authorized; or d) sublicense, rent or lease the Software. Licensors of intellectual property to Contractor are beneficiaries of this provision. Upon termination or breach of the license by City or in the event designated Product or CFE is no longer in use, City will promptly return the Software to Contractor or certify its destruction.  Contractor may audit by remote polling or other reasonable means to determine City’s Software activation or usage levels only with the explicit knowledge, the method and approval by the City.  With respect to Third Party Software, City agrees to abide by the terms provided by Contractor respect to any such software. 
2.33  Warranty Service - During the warranty period, Contractor provides certain types of warranty services without charge for specified Products to correct Product defects or to bring them up to conformance with Contractors published specifications.  Contractor will inform City of the types of warranty services available to City consistent with Contractor’s standard practices and response times. City will obtain Contractor’s concurrence prior to returning any Product and must reference a return material authorization number issued by Contractor on documentation accompanying such returned Product. City agrees to ship Product prepaid and suitably packaged to a location Contractor designates. Contractor will return the Hardware to City at Contractor’s expense.  Contractor is responsible for loss of, or damage to, City Hardware while it is a) in Contractor’s possession or b) in transit back to City. Any returned Hardware becomes Contractor’s property and, subject to Contractor’s receipt of the exchanged Hardware, its replacement becomes the City’s property.  The replacement Hardware may not be new but will be in working order and equivalent to the item exchanged. The warranty period for the Hardware shall be the greater of ninety (90) days from the date of repair or replacement or the remaining Hardware warranty period. City agrees to ensure that exchanged Hardware is free of any legal obligations or restrictions that prevent its exchange and represents that all returned items are genuine and unaltered. Where applicable, before Contractor provides warranty services, City agrees to a) follow the problem determination, problem analysis, and warranty services request procedures that Contractor provides; b) secure all programs and data contained in Hardware; and c) inform Contractor of changes in the Hardware’s location.  Services to supplement  the warranty and Post-warranty Services may be available at Contractor’s then-current prices. 
2.34  Implementation and Installation Services – City agrees to provide sufficient, free and safe access to City’s facilities, data Information and personnel and a suitable physical environment meeting Contractors specified requirements to permit the timely installation of Products and/or performance of Services, including the recovery of  Contractor’s tools. Contractor will perform its responsibilities in accordance with the standard Contractor’s statement of work where applicable. Contractor will successfully complete its standard installation and commissioning procedures before it considers Products installed. Contractor may make alterations to any Product and Service as necessary to comply with specifications, changed safety standards or governmental regulations, to make a Product non-infringing with respect to any patent, copyright or other proprietary interest, or to otherwise improve a Product or Service.  City is responsible for i) the results obtained from the use of Products and Services; ii) integration and interconnection with and configuration of  City’s hardware and/or third party hardware and/or systems; and iii) installation of Furnish-only Products. All configuration assistance provided by Contractor for furnish only or City provided hardware or software is without warranty or guarantee of any kind. City shall be responsible for the accuracy and completeness of all data and information that it provides or causes to be provided to Contractor. In the event that there are any delays by City in fulfilling its responsibilities as stated above, or there are errors or inaccuracies in the information provided, Contractor shall be entitled to appropriate schedule and pricing adjustments. 
2.35  Patents and Copyrights - If a third party claims that Contractor’s Hardware or Software provided to City under this Agreement infringes that party’s patent or copyright, Contractor will defend City against that claim at Contractor’s expense and pay all costs and damages that a court finally awards or are agreed in settlement, provided that City a) promptly notifies Contractor in writing of the claim and b) allows Contractor to control, and cooperates with Contractor in, the defense and any related settlement negotiations.  If such a claim is made or appears likely to be made, Contractor agrees to secure the right for City to continue to use the Hardware or Software, or to modify it, or to replace it with one that is equivalent.  If Contractor determines that none of these alternatives is reasonably available, City agrees to return the Hardware or Software to Contractor on Contractor’s written request.  Contractor will then give City a credit equal to City’s net book value for the Hardware or Software provided City has followed generally-accepted accounting principles.  Any such claims against the City or liability for infringement arising from use of the Hardware or Software following a request for return by Contractor are the sole responsibility of City.  This represents City’s sole and exclusive remedy regarding any claim of infringement.  Contractor has no obligation regarding any claim based on any of the following: a) anything City provides which is incorporated into the Hardware or Software; b) functionality provided by Contractor at the instruction of Customer; c) the amount of use of a Product by City; d) City’s modification of Hardware or Software; e) the combination, operation, or use of Hardware or Software with other products not provided by Contractor as a system, or the combination, operation, or use of Hardware or Software with any product, data, or apparatus that Contractor did not provide; f) infringement by a Third Party Vendor Item alone, as opposed to its combination with Products Contractor provides to City as a system. 
2.36  Limitation of Liability -   In no event shall Contractor or its agents or suppliers be liable to City for more than the amount of any actual direct damages up to the greater of U.S. $250,000 (or equivalent in local currency) or the charges for the Product or Services that are the subject of the claim, regardless of the cause and whether arising in contract, tort (including negligence) or otherwise.  This limitation will not apply to claims for damages for bodily injury (including death) and damage to real property and tangible personal property for which Nortel Networks is legally liable and payments as set forth in Section 2.35 “Patents and Copyrights”.  IN NO EVENT SHALL CONTRACTOR OR ITS AGENTS OR SUPPLIERS BE LIABLE FOR ANY OF THE FOLLOWING: a) DAMAGES BASED ON ANY THIRD PARTY CLAIM EXCEPT AS EXPRESSLY PROVIDED HEREIN AND IN SECTION 2.35; b) LOSS OF, OR DAMAGE TO, CITY’S RECORDS, FILES OR DATA; OR c) INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE, OR CONSEQUENTIAL DAMAGES (INCLUDING LOST PROFITS OR SAVINGS), EVEN IF CONTRACTOR IS INFORMED OF THEIR POSSIBILITY.  
2.37  Application Software Customization – To license Custom Application Software, The City must issue a purchase order specifying a “Statement of Work” prepared by the Contractor, which fully defines the Application Software being  licensed. Such purchase order shall be subject to the terms of this agreement.

2.38  Intellectual Property Rights -(a)Contractor, on behalf of itself and its subcontractors, reserves all proprietary rights in and to (i) all methodologies, designs, engineering details, and other data pertaining to the Services and the Materials delivered, (ii) all original works, computer programs, updates developed in the course of providing the Service (except City’s developed programs), (iii) discoveries, inventions, patents, know-how and techniques arising out of the Services; and (iv) any and all products (including software and equipment) developed as a result of the Services.  The performance by Nortel Networks of Services shall not be deemed work for hire.
Contractor grants to City a perpetual, non-exclusive, world-wide, paid up license to use and copy  the Materials produced by Contractor and delivered to City in the performance of Services solely for City’s internal business purposes.  It is understood between the parties that Contractor will employ its know-how, techniques, concepts, experience and expertise, as well as all other intellectual property, including that to which it reserves its rights hereunder, to perform services the same as or similar to the Services for others. 

2.39  Ordering Procedures – Ordering of any equipment, software or services in response to a Contractor provided quotation must be accomplished through the issuance of an acceptable purchase order to the Contractor stating that the goods ordered are being ordered in accordance with a proposal provided by the Contractor and the terms and conditions of this agreement.

2.40   Maintenance Services - Contractor provides certain Product maintenance Services either at City’s location or at a service center to keep Products in, or restore them to, conformance with published specifications. 

· To be eligible for maintenance Services, the Products must be in good operating condition and at revision levels supported by Contractor. 

· Relocation of Products under maintenance Services may result in adjustments to the price and response times. Continued maintenance Services for such Products are subject to reasonable availability from Contractor or an authorized maintenance service provider.  

· The warranty service terms in the warranty section of this contract and exclusions in shall also apply to post warranty Product maintenance Services.

· In order to procure ongoing maintenance services, the City must issue a purchase order specifically citing which maintenance plan they are procuring from the “Global Customer Care Service Description” in effect at the time of the  order placement. Such purchase order shall be subject to the terms of this agreement.















PAGE  

          
Page 1
revised: 10/30/01
[image: image1.wmf]

[image: image1.wmf]_992429633

