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Agreement

Between The City of Seattle and The Active Group

For Active Account Receivables Management 


1. Agreement:  This Agreement, effective  February 1, 2002, (the “Effective Date”), by and between The City of Seattle, a municipal corporation of the State of Washington (the “City”), and The Active Group, a corporation organized and existing under the law of the State of Oregon, and authorized to do business in the State of Washington (the “Contractor”).

The City agrees to procure and the Contractor agrees to provide Active Account Receivables Management Services described and specified in the RFP ESD #151, and the Contractor’s proposal dated February 23, 2001 (extended through 4/1/02 per email 1/15/02, D. Smith/N. Park) and Project Understanding dated February 2, 2002, Agreement Attachment #1.


2. Entire Agreement:  This Agreement, including all Supplements and Exhibits referenced herein, constitutes the entire agreement between the City and the Contractor.  The City’s Request for Proposal #ESD*151 (“RFP”), the Contractor’s proposal submitted in response to the RFP and Project Understanding dated February 1, 2002 are explicitly included as Supplements to this Agreement.  Where there are conflicts between these documents, the controlling document will first be this Agreement as amended, then work orders, then the RFP, and then the Contractor’s proposal and then the Project Understanding dated February 1, 2002, Agreement Attachment #1.


3. Term:  The term of this Agreement shall be five (5) years from the Effective Date, with an option to extend for three (3) additional years as mutually agreed to by the parties.


4. Invoices and Payment Procedures:  Invoices will be paid according to early payment discount terms, or if no early payment discount is offered, thirty (30) days after the completion and the City’s acceptance of the services.  Payment periods will be computed from either the date of completion of services or the date of receipt of a correct invoice, whichever is later.  This section is not intended to restrict partial payments.  


5. Year 2000 Warranty:  Contractor represents and warrants that any and all products subject to this Agreement are designed to be used prior to, during, and after the calendar year 2000 AD, and that such products will operate during each such time period without error related to date data, specifically including any error relating to, or the product of date data that represent or reference different centuries or more than one century.  The products shall be able to accurately process date data (including, but not limited to, calculating, comparing, sequencing and scheduling) from, into, within, and between the twentieth and twenty-first centuries, including leap year calculations.  Without limiting the generality of the foregoing, Contractor further represents and warrants that the products will not abnormally end or provide invalid or incorrect results as a result of date data, including but not limited to, date data century recognition, calculations that accommodate same century and multi-century formulas and data values, and date data interface values that reflect the century. The software requires that all Date Data (whether received from users, systems, applications or other sources) include an indication of century in each instance.  All date output and results, in any form, shall include an indication of century in each instance. Additionally, all date sorting by Product that includes a “year category” shall be done based on the Four Digit Year Format code.  When used in this Section, the term “Date Data” shall mean any data or input which includes an indication of or reference to date.  The foregoing is in addition to the other representations and warranties set forth herein.  Contractor represents and warrants that Contractor-supplied products will meet the requirements herein while interfacing with other previously licensed Contractor products and other third party products that are year 2000 compliant. Contractor will not be liable for any failure to comply with this provision that is caused solely by failure of an interconnected product not licensed or provided by Contractor.

6. Non-Discrimination and Equal Employment Opportunity:   During the term of this Agreement, the Contractor agrees as follows:  The Contractor will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  The Contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following:  employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  The Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the City’s Executive Services Director setting forth the provisions of this nondiscrimination clause.
 

7.  Non-Discrimination in Contracting:

A.  Notwithstanding any other provision in this Agreement, City utilization requirements for Women and Minority Business Enterprises (“WMBEs”) shall not apply to this Agreement.  No minimum level of WMBE subcontractor participation shall be required as a condition of receiving award of the Agreement and no preference will be given to a bidder for its WMBE utilization or WMBE status.  Any affirmative action requirements set forth in any federal regulations or statutes included or referenced in the RFP will continue to apply.  

B.  The City encourages the Contractor to employ a workforce reflective of the region’s diversity. 


C.  Discrimination – The Contractor shall not create barriers to open and fair opportunities for WMBEs to participate in all City contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.  In considering offers from and doing business with subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or physical disability in an otherwise qualified disabled person.

D.  Record-Keeping –The Contractor shall maintain, for at least 12 months after expiration or earlier termination of the term of this Agreement, relevant records and information necessary to document the Contractor’s utilization of WMBEs and other businesses as subcontractors and suppliers in this contract and in its overall public and private business activities.  The Contractor shall also maintain all written quotes, bids, estimates, or proposals submitted to the Contractor by all businesses seeking to participate as subcontractors or suppliers in the contract.  The City shall have the right to inspect and copy such records.  If this Agreement involves federal funds, the Contractor shall comply with all record-keeping requirements set forth in every applicable federal rule, regulation and statute referenced in the Agreement documents.

E.  Affirmative Efforts to Utilize WMBEs - The City encourages the utilization of Minority Business Enterprises (“MBEs”) and Women Business Enterprises (“WBEs”) (collectively, “WMBEs”), in all City contracts.  The City encourages the following practices to open competitive opportunities for WMBEs:

· Placing all qualified WMBEs attempting to do business in The City of Seattle on solicitation lists, and providing written notice of subcontracting opportunities to WMBEs capable of performing the work, including without limitation all businesses on any list provided by the City, in sufficient time to allow such businesses to respond to the written solicitations.

· Breaking down total requirements into smaller tasks or quantities, where economically feasible, in order to permit maximum participation by small businesses including WMBEs.

· Establishing delivery schedules, where the requirements of the Agreement permit, that encourages participation by WMBEs.

· Providing WMBEs that express interest with adequate and timely information about plans, specifications, and requirements of the Agreement.

· Utilizing the services of available minority community organizations, minority contractor groups, local minority assistance offices, the City of Seattle, and other organizations that provide assistance in the recruitment and placement of WMBEs. 

F.  Sanctions for Violation - Any violation of the mandatory requirements of this WMBE Utilization provision shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by contract and by applicable law.

8. Non-Discrimination in Benefits:
8.1 Compliance with SMC Ch. 20.45 - The Contractor shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Contractor is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Contractor provides to its employees with spouses.  At the City’s request, the Contractor shall provide complete information and verification of the Contractor’s compliance with SMC Ch. 20.45.   Failure to cooperate with such a request shall constitute a material beach of this Agreement. (For further information about SMC Ch. 20.45 and the Equal Benefits Program Rules call (206) 684-0202 or review information at http://cityofseattle.net/contract/equalbenefits/)  Prior to and as a condition of the execution of an Agreement, the apparent successful proposer shall provide a completed “Equal Benefits Compliance Declaration,”  in receipt.

8.2
Remedies for Violations of SMC Ch. 20.45:  Any violation of Section 8.1 of this Agreement shall be a material breach of the Agreement for which the City may:

· Require the Vendor to pay liquidated damages in the amount of five hundred dollars ($500.00 USD) per day for each day that the Vendor is in violation of SMC Ch. 20.45 during the term of the Agreement; or

· In the event the Vendor willfully refuses or repeatedly fails to comply with the requirements of SMC Ch. 20.45,  terminate the Agreement; or 

· Disqualify the Vendor from bidding on or being awarded a City contract for a period of up to five (5) years; or

· Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated thereunder.

9. Publicity:  The Contractor shall not advertise or publish the fact that the City has contracted with the Contractor without the City’s prior written approval.  


10. Proprietary and Confidential Information:   The Contractor acknowledges that the City is required by law to make its records available for public inspection, with certain exceptions (see RCW Chapter 42.17). City staff believe that this legal obligation would not require the disclosure of proprietary descriptive information that contains valuable designs, drawings or formulas.  The Contractor, by submission of materials marked proprietary and confidential, nevertheless acknowledges and agrees that the City will have no obligation or any liability to the Contractor in the event that the City must disclose these materials.  


11. Indemnification:  The Contractor shall indemnify and hold the City harmless from any and all losses, claims, actions, damages, and expenses arising out of or resulting from the Contractor’s performance or lack of performance under this Agreement.  In the event that any suit based upon such losses, claims, actions, damages, or expenses is brought against the City, the Contractor, upon notice of the commencement thereof, shall defend the same at its sole cost and expense; and if final judgment be adverse to the City, or the City and the Contractor jointly, the Contractor shall promptly satisfy the same.  The liability described in this subsection shall not be diminished by the fact, if it be a fact, that any such death, injury, damage, loss, cost or expense may have been contributed to, or may be alleged to have been contributed to, in part, by the negligence of the City, its officers, employees, or agents; provided, that nothing contained in this subsection shall be construed as requiring the Contractor to indemnify the City against liability for damages arising out of bodily injury to persons or damage to property caused by or resulting from the sole negligence of the City, its employees, officers, or agents.

12.
Insurance:  Contractor shall at all times during the term of this Agreement, obtain and maintain continuously, at its own expense and file with the City’s Purchasing Services Section, evidence of a policy or policies of insurance as enumerated below:

A. A policy of Commercial General Liability insurance, written on an occurrence form (CG 00 01) or equivalent, including all the usual coverage known as:


       - Premises/Operations Liability


       - Products/Completed Operations


       - Personal/Advertising Injury


       - Contractual Liability



- Independent Contractor’s Liability



- Stop-gap or Employers Contingent Liability   



- Fire Damage Legal


 Said policy must provide the following minimum coverage:


     Bodily Injury and Property Damage -


     $1,000,000    General Aggregate


     $1,000,000    Products/Completed Operations Aggregate

     $1,000,000    Personal and Advertising Injury


     $1,000,000    Each Occurrence



  $   100,000    Fire Damage

   
  Stop Gap Employers Liability 


     $1,000,000   Each Accident


     $1,000,000   Disease – Policy Limit


     $1,000,000   Disease – Each Employee

Any deductible or self-insured retention must be disclosed and is subject to approval by the City’s Risk manager.

B. A policy of Business Automobile Liability, including coverage for owned, non-owned, leased or hired vehicles written on an insurance industry standard form (CA 00 01) or equivalent.  Such policy (ies) must provide the following minimum coverage: Bodily Injury and Property Damage - $300,000 per accident.


C.
Such insurance, as provided under items (A) and (B) above, shall be endorsed to include the City of Seattle, its officers, elected officials, employees, agents and volunteers as additional insured, and shall not be reduced or canceled without forty-five (45) days prior written notice to the City.  In addition, Contractor’s insurance shall be primary as respect to the City, and any other insurance maintained by the City shall be excess and not contributing insurance with Contractor’s insurance.

D. A policy of Professional Liability Insurance ("errors and omissions") is required.  Coverage should be for a professional error, act or omission arising out of the scope of services in the contract and/or work order.  Such policy must provide the following minimum limit of coverage:  




Liability - $1,000,000 Annual Aggregate.


E.
If any such policy above is written on a claims-made form, the retroactive date shall be prior to or coincident with the Effective Date of this Agreement.  The policy shall state that coverage is claims made, and state the retroactive date.  Claims made form coverage shall be maintained by the Contractor for a minimum of three years following the termination of this Agreement, and the Contractor shall annually provide the City with proof of renewal.  If renewal of the claims made form of coverage becomes unavailable, or economically prohibitive, the Consultant shall purchase an extended reporting period ("tail") or execute another form of guarantee acceptable to the City to assure financial responsibility for liability for services performed.

F. Worker’s Compensation - As respects Workers’ Compensation insurance in the state of Washington, Contractor shall secure its liability for industrial injury to its employees in accordance with the provisions of Title 51 of the Revised Code of Washington.  If the Contractor is qualified as a self-insurer in accordance with Chapter 51.14 of the Revised Code of Washington, Contractor shall so certify by letter, signed by a corporate officer, indicating that it is a qualified self insured and setting forth the limits of any policy of excess insurance covering its employees.

     The Contractor hereby assumes all risk of damage to its property, or injury to its officers, directors, agents, contractors, or invitees, in or about the Property from any cause, and hereby waives all claims against the City.  The Tenant further waives, with respect to the City only, its immunity under RCW Title 51, Industrial Insurance.

Any deductible or self-insured retention must be disclosed and is subject to approval by the City's Risk Manager.  The cost of any claim payments falling within the deductible shall be the responsibility of Contractor.


G. Evidence of Insurance - The following documents must be provided as evidence of insurance coverage:

· A copy of the policy's declaration pages, showing the Insuring Company, policy effective dates, limits of liability and the Schedule of Forms and Endorsements.

· A copy of the endorsement naming The City of Seattle as an Additional Insured (excluding Professional Liability Insurance), showing the policy number, and signed by an authorized representative of the insurance company on Form CG2010 (ISO) or equivalent.

· A copy of the "Endorsements Form List" to the policy or policies showing endorsements issued on the policy, and including any company-specific or manuscript endorsements.

· A copy of an endorsement stating that the coverage provided by this policy to the City or any other named insured shall not be terminated, reduced or otherwise materially changed without providing at least forty-five (45) days prior written notice to the City of Seattle.

· A copy of a "Separation of Insureds" or "Severability of Interests" clause, indicating essentially that - except with respect to the limits of insurance, and any rights or duties specifically assigned to the first named insured, this insurance applies as if each named insured were the only named insured, and separately to each insured against whom claim is made or suit is brought (Commercial General Liability & Business Automobile Liability Insurance).

· All policies shall be subject to approval by the City's Risk Manager as to company (must be rated A-:VII or higher in the A.M. Best's Key Rating Guide and licensed to do business in the State of Washington, or issued as a surplus line by a Washington Surplus lines broker), form and coverage, and primary to all other insurance.


H. Self-Insurance - Should Contractor be self-insured, under items (1) and (2) above, a letter from the Corporate Risk Manager, or appropriate Finance Officer, is acceptable - stipulating if actuarially funded and fund limits; plus any excess declaration pages to meet the contract requirements.  Further, this letter should advise how Contractor would protect and defend the City of Seattle as an Additional Insured in their Self-Insured layer, and include claims handling directions in the event of a claim.

I. Sub-contractors - Contractor shall include all subcontractors as insureds under its policies or shall furnish separate evidence of insurance as stated above for each subcontractor.  All coverage for subcontractors shall be subject to all the requirements stated herein and applicable to their profession.

13.  Compliance with Law

a.  
General Requirement:   The Contractor, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their administrative agencies and the officers thereof.

b.
Licenses and Similar Authorizations:   The Contractor, at no expense to the City, shall secure and maintain in full force and effect during the term of this Agreement all required licenses, permits, and similar legal authorizations, and comply with all requirements thereof.

c.
Taxes:  The Contractor shall pay, before delinquency, all taxes, levies, and assessments arising from its activities and undertakings under this Agreement; taxes levied on its property, equipment and improvements; and taxes on the Contractor's interest in this Agreement.


d.
Use of Recycled Content Paper:  The Contractor shall, whenever practicable, use recycled content paper on all documents submitted to the City.

e. 
Americans with Disabilities Act:  The Consultant shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Agreement.  In particular, if the Contractor is providing services, programs, or activities to City employees or members of the public as part of this Agreement, the Contractor shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Agreement.
14. Assignment:  Neither party shall assign any right or interest nor delegate any obligation owed without the written consent of the other, except Contractor may assign the proceeds of his Agreement for the benefit of creditors upon 21 days advance written notice to the City, at Vendor Relations Unit, 700 – 3rd AVE, #910, Seattle, WA  98104. 


15. Amendments:  No modification or amendment of the provisions hereof shall be effective unless in writing and signed by authorized representatives of the parties hereto.  The parties hereto expressly reserve the right to modify this Agreement, from time to time, by mutual agreement.  A work order shall not be considered an amendment to this Agreement.  


16. Executory Agreement:  This Agreement will not be considered valid until signed by both parties.  


17. Binding Effect:  The provisions, covenants and conditions in this Agreement apply to bind the parties, their legal heirs, representatives, successors, and assigns.


18. Applicable Law:  This Agreement shall be construed and interpreted in accordance with the laws of the State of Washington.  The venue of any action brought hereunder shall be in the Superior Court for King County.


19. Remedies Cumulative:  Remedies under this Agreement are cumulative; the use of one remedy shall not be taken to exclude or waive the right to use another.


20. Severability:    Any invalidity, in whole or in part, of any provision of this Agreement shall not affect the validity of any other of its provisions.  


21. Captions:  The titles of sections are for convenience only and do not define or limit the contents.


22. Invalidity of Particular Provisions:  A judicial determination that any term, provision, condition, or other portion of this Agreement, or its application, is inoperative, invalid, or unenforceable shall not affect the remaining terms, provisions, conditions, or other portions of this Agreement, nor shall such a determination affect the application of such term, provision, condition, or portion to persons or in circumstances other than those directly involved in the determination in which it is held to be inoperative, invalid, or unenforceable, and as to such other persons or in such other circumstances it shall continue in full force and effect.
23. Waiver:  No term or provision hereof shall be deemed waived and no breach excused unless such waiver or consent shall be in writing and signed by the party claimed to have waived or consented.  Any consent by any party to, or waiver of, a breach by the other whether expressed or implied, shall not constitute a continuing waiver of or consent to, or excuse for any different or subsequent breach.  
24. Gratuities:  The City may, by written notice to the Contractor, terminate Contractor’s right to proceed under this Agreement upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise was offered or given by the Contractor or any agent thereof to any City official, officer or employee.
25. Key Persons:  The parties agree that the individuals designated in the Contractor’s proposal as Account Executives are essential to the services offered pursuant to this Agreement.  The parties agree that the Contractor will not transfer or reassign such individual or individuals without the express written agreement of the City, which agreement shall not be unreasonably withheld.  Should such individual or individuals no longer be employed by the Contractor during the term of the Agreement, the Contractor shall present to the City an individual with greater or equal qualifications as a replacement, subject to the City’s approval, which shall not be unreasonably withheld.  The City’s approval shall not be construed to release the Contractor from its obligations under this Agreement.

26.  Termination

a.) For Cause:  Either party may terminate this Agreement in the event the other fails to perform its obligations as described in this Agreement, and such failure has not been corrected to the reasonable satisfaction of the other in a timely manner after notice of breach has been provided to such other party.

b.) For Reasons Beyond Control of Parties:  Either party may terminate this Agreement without recourse by the other where performance is rendered impossible or impracticable for reasons beyond such party's reasonable control such as but not limited to acts of nature; war or warlike operations; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.

c.) For Public Convenience:   The City may terminate this Agreement in whole or in part whenever the City determines that such termination is in the best interests of the public or for lack of continuing appropriations.

d.) Notice.  Notice of termination pursuant to Subsections a and b above, hereof shall be given by the party terminating this Agreement to the other not less than ten (10) working days prior to the effective date of termination.

27. Addresses for Notices:  All notices to be delivered hereunder shall be in writing and shall be 

delivered or mailed to the following addresses:


If to City: 



Nelson Park, Principal Buyer



City of Seattle Purchasing Services



700 3rd AVE  #910



Seattle, WA  98104-1808




TEL (206) 386-1760



FAX (206) 233-5155



Email:  nelson.park@ci.seattle.wa.us

And to:



Bob Peck, Credit Manager



Seattle City Light



700 5th Ave #3300



Seattle, WA  98104-5031



TEL:  (206) 684-3353



FAX:  (206) 233-3749



Email:  bob.peck@ci.seattle.wa.us

If to the Contractor:



David R. Smith, Director of Client Services



The Active Group



6443 SW



Beaverton-Hillsdale Hwy  Suite 432



Portland, OR  97221



TEL:  (888) 357-2131



FAX:  (503) 292-3633



Email:  davids@activetelesource.com
or such other respective addresses as may be specified herein or as either party may, from time to time to designate in writing.
28. Major Emergencies or Disasters:  The following provision shall be in effect only during major emergencies or disasters when the City has activated its Emergency Operations Center and the Contractor has been given notice by the City that such activation has occurred. The City is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, the City is contracting with the Contractor under the following terms and conditions: Contractor shall provide to the City, upon the City’s request, such goods and/or services at such time as the City determines. In the event the Contractor is unable to meet the delivery date commitment due to circumstances beyond the reasonable control of the Contractor, the Contractor shall make such delivery as soon as practicable.  If the Contractor is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, the Contractor shall immediately assist the City in whatever manner is reasonable to gain access to such goods and/or services.  In the event that the Contractor is unable to provide such goods and/or services as requested by the City, the Contractor may offer to the City limited substitutions for its consideration and shall provide such substitutions to the City as required above, provided the Contractor has obtained prior approval from the City for such substitution.   The Contractor shall charge the City the price determined in this Purchase Order/Vendor Contract for the goods and services provided, and if no price has been determined, it shall charge the City a price that is normally charged for such goods and/or services (such as listed prices for items in stock).  In the event that the City’s request results in the Contractor incurring unavoidable additional costs and causes the  Contractor to increase prices in order to obtain a fair rate of return, the Contractor shall charge the City a price not to exceed the cost/profit formula found in this Purchase Order/Vendor Contract. The Contractor acknowledges that the City is procuring such goods and/or services for the benefit of the public.  The Contractor, in support of public good purposes, shall consider the City as a customer of first priority and shall make its best effort to provide to the City the requested goods and/or services in a timely manner. For purposes of this Purchase Order/Vendor Contract, a “major emergency” or “disaster” shall include, but is not limited to a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or any combination of the above.

29. Authority:  Each party has full power and authority to enter into and perform this Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and empowered to enter into this Agreement.  Each party further acknowledges that it has read this Agreement, understands it, and agrees to be bound by it. 

IN WITNESS WHEREOF, the City and the Contractor have caused this Agreement to be executed.

THE ACTIVE GROUP



THE CITY OF SEATTLE

By:________________________________
By:____________________________________


GORAN SAMOJLOVSKI



GARY ZARKER

 
President, The Active Group


Superintendent, Seattle City Light

(Active Credit Services, Inc. and

    
  Active TeleSource, Inc.)

Date:______________________________
Date:__________________________________







By:
________________________________









MELODY MOCIULSKI







Title:
Director, City of Seattle Purchasing Services
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