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Client AGREEMENT

Client Agreement (this “Agreement”), dated the _______ day of _______________________, 2001 (the “Effective Date”), between MCM Technology, Inc. (“MCM”) and the City of Seattle, Washington (“Client” or the “City”).  Subject to the Terms and Conditions set forth herein, and all of the provisions of the attached Sales Order Form(s), Statement(s) of Work and other additions or amendments thereto signed in writing by both parties (collectively, the “Attachments”), all of which are incorporated herein by reference, MCM and Client, intending to be legally bound, agree as follows:
TERMS AND CONDITIONS
1.0
Software
1.1
Grant of Object Code Use License

MCM hereby grants to Client a limited, nonexclusive, nontransferable, perpetual license to use the Software (as defined herein) (object code only) and Documentation (as defined herein) solely for the internal business use of Client, in accordance with the location and user specifications/limitations set forth in the Attachments.

As used herein, the term “Software” means the computer programs set forth in the Attachments, and any enhancements or modifications thereto to which Client is entitled under this Agreement or any valid Maintenance Agreement (as defined herein). The term “Documentation” means any user manuals and other documents relating to the Software provided to Client by MCM.

1.2
Acceptance of Software

Client shall have 60 calendar days from installation of the Software (the “Installation Date”) to test the Software and determine whether it complies with this Agreement, the Attachments and any Documentation provided hereunder. Any perceived nonconformity in the Software must be reported in writing to MCM within such 60-day period. Any part of the Software not identified as nonconforming within such time period shall be deemed to be accepted by Client in all respects, and Client’s failure to notify MCM in writing of a nonconformity shall act as a waiver of any claims with respect thereto. To the extent any modifications or other Services (as defined herein) are completed after the Installation Date, Client shall have 60 calendar days from completion of such modifications or Services within which to notify MCM in writing of any nonconformity with respect thereto. This latter notification period shall not extend the initial 60-day notification period relating to installed Software. 

1.3
Payment

1.3.1
Client shall make payment to MCM for the Software, Services and Maintenance (as defined herein) to be provided hereunder, and any additional charges related thereto, all in the amounts and in accordance with the terms set forth in the Attachments.


1.3.2
Client agrees to pay all federal, state, municipal or other government taxes, duties, license fees, excises or tariffs, exclusive of income taxes payable by MCM, now or hereinafter imposed with respect to the sale/license of the Software, Services and Maintenance hereunder.


1.3.3
If payments due hereunder are not made within ten business days from their due date, Client shall be required to pay a late fee of 1% per month or part thereof on the balance of any such overdue amounts. Furthermore, in the event of a late payment, MCM may, in addition to other rights and remedies it has under this Agreement and at law, suspend any or all Services or Maintenance and terminate this Agreement, in whole or in part, with prior notice to Client. If MCM is required to bring legal action for recovery of any amounts due hereunder, Client shall be responsible for the payment of reasonable attorneys’ fees and costs incurred by MCM related thereto.

1.4
Price Changes

MCM may change prices for Software, Services or Maintenance, or other charges related thereto, provided that it gives Client at least 30 days prior written notice to Client, and further provided that Client has neither prepaid such items or signed a definitive agreement to purchase such items.

1.5
Title to and Ownership of Software and Modifications


The parties agree that the Software and Documentation constitutes valuable property, proprietary information and trade secrets of MCM, whether or not any portion of the Software is or may be copyrighted or patented. Title, full ownership and all proprietary rights to the Software (as it now exists or may later be modified) and the Documentation and all copies of all thereof shall remain with MCM. Client shall neither receive nor retain any marketable interest in the Software or the Documentation.

1.6
Client Obligations

1.6.1
Client accepts full responsibility for the selection, implementation after installation and use of the Software and Documentation to achieve Client’s intended results.


1.6.2
Client shall provide MCM with access to such personnel, hardware and third-party software as may be necessary to install the Software hereunder and provide the other Services and Maintenance as set forth herein.


1.6.3
Client consents to MCM obtaining a credit report on Client and shall provide any information reasonably necessary for MCM to ascertain Client’s credit worthiness.


1.6.4
Client shall allow MCM to audit periodically Client’s usage of the license granted hereunder to determine compliance with the location and user specifications/limitations set forth in the Attachments.

1.7
Confidentiality and Nondisclosure


For as long as the Software and Documentation remain in Client’s possession, Client shall keep the Software and Documentation confidential and, unless disclosure is required by law, shall use commercially reasonable efforts to prevent disclosure of the Software and Documentation to persons or entities other than Client and its employees, agents or subcontractors, employees or representatives of MCM, or other persons at Client’s premises for purposes related to Client’s permitted use of the Software or Documentation hereunder.

1.8
Termination of Software License


Client may terminate the license granted hereunder upon 30 days written notice to MCM, provided, however, that Client shall not be relieved from making payments to MCM for all amounts due hereunder, including payment in full for the Software, Maintenance through the current term, and all Services as set forth in the Attachments, unless MCM commits a default as defined in Section 8.1.

2.0
PROFESSIONAL SERVICES
2.1
Professional Services

Consulting, implementation, integration, training and customization services (collectively, “Services”) shall be provided only as set forth in writing and in accordance with this Agreement and the Attachments.  

2.2
Reimbursable Expenses

Client shall reimburse MCM for all actual and reasonable expenses required for rendering Services and Maintenance hereunder, including cost of materials, parts, components, cables, travel, lodging, and meals. MCM shall provide to Client itemized receipts and other supporting documentation when requested by Client. Such costs are not included in any monetary limits stated in the Attachments unless, and only to the extent, expressly itemized.

3.0
MAINTENANCE

3.1
Initial Maintenance Service Commitment

Client agrees to purchase maintenance services (“Maintenance”) for the Software for a period of one year following the expiration of the warranty period (the “Maintenance Agreement”). The Maintenance Agreement will automatically renew for one-year periods at MCM’s then current rates, unless canceled by either party by written notice at least 60 days prior to the expiration of the current term of the Maintenance Agreement.

3.2
Periodic Maintenance

MCM shall, upon expiration of the warranty period as defined in Section 6.1.1 below, and upon payment of the Maintenance Agreement fees specified herein, provide Client with the following ongoing Maintenance for the Software:


3.2.1
Updates and such other changes to the Software periodically distributed by MCM as standard releases to the Software.


3.2.2
In the event of a material defect which does not permit the Software to operate substantially in accordance with MCM’s Documentation, MCM shall, during the term of the Maintenance Agreement, perform the services described in Section 6.1.3; provided, however, that Client fulfills the obligations set forth therein, and malfunctions occur in a supported version of the Software.


3.2.3
MCM shall have no responsibility to perform Maintenance upon superseded releases of the Software, except that MCM will continue to provide support for such superseded releases for a period of six months from the published date of each superseding release.

3.3
Maintenance Service Reinstatement


In the event Client allows the Maintenance Agreement to lapse after the initial Maintenance Agreement commitment, Client may reinstate Maintenance services by paying to MCM 50% of the Maintenance Agreement fees for the period during which Maintenance services were not in effect, a reinstatement surcharge of twenty percent of the foregoing amount and applicable periodic Maintenance Agreement fees for the new service period.

4.0
SUPPORT

As a part of MCM’s Maintenance commitment, MCM shall make system support services available, by telephone, in the form of application consulting and technical assistance. Personnel shall be available to provide support to Client Monday – Friday from 8:30 A.M. to 5:30 P.M. Central Standard Time with the exception of MCM holidays. 

To resolve problems that result in material interruptions or limitations of service, MCM shall respond to calls as soon as possible after receipt of the call. If MCM support personnel are unable to (a) provide a resolution to Client’s call or (b) provide a mutually acceptable plan to resolve Client’s problems within three business days of the initial call, appropriate management personnel from MCM shall assume direct responsibility for the problem at the request of Client.

5.0
ADDITIONAL PURCHASES AND UPGRADES

All additional purchases of products and Services under this Agreement shall be effective only upon execution of the related Sales Order Form(s) and Statement(s) of Work. Notwithstanding the content of any particular Sales Order Form or Statement of Work, this Agreement shall control, and any conflicting, inconsistent, or additional terms contained in such additional documents shall be null and void.

6.0
WARRANTY

6.1
Warranty for the Software


6.1.1
MCM warrants the Software and Services shall be free from material defects and shall operate substantially in accordance with then current Documentation and the Attachments, for a period of 60 days from the Installation Date. 


6.1.2
MCM warrants that the Software: (i) does not have a life expectancy limited by date or time format; and (ii) will correctly record, store, process, and present calendar dates ("Date Warranty"). In the event a Date Warranty problem is reported to MCM by Client and such problem remains unresolved after three (3) calendar days, at Client's discretion, MCM shall send, at MCM's sole expense, at least one (1) qualified and knowledgeable representative to Client's premises. This representative will continue to address and work to remedy the failure, malfunction, defect, or nonconformity on Client's premises. This Date Warranty shall last perpetually. In the event of a breach of the Date Warranty, MCM shall indemnify and hold harmless Client from and against any and all harm, injury, damages, costs, and expenses incurred by Client arising out of said breach.


6.1.3
Except as set forth above in Section 6.1.2, MCM’s sole responsibility for material defects in the Software or Services discovered by Client shall be, at MCM’s election, to: (a) correct such defects or provide a work-around solution; (b) replace any defective Software or Services; or (c) correct any errors in MCM’s Documentation to substantially conform to the intended performance of the Software or Services and resubmit such Documentation to Client. The foregoing assumes MCM is promptly notified in writing, upon Client’s discovery of the defects, and further provided that MCM’s examination of the Software or Services confirms that such defects exist and that the Software or Services have not been: (x) altered or modified by or on behalf of Client, other than by MCM; (y) subjected to negligence or computer or electrical malfunction; or (z) used, adjusted or installed in a manner inconsistent with written instructions provided by MCM to Client hereunder, in which event Client shall be invoiced for any additional Services rendered by MCM to fix the problem at MCM’s then current rate for such Services.


6.1.4
The warranty provided herein does not cover any portion of the Software or Services that malfunctions for reasons not connected to the logic of the Software or Services, or for reasons not under the control of MCM.

6.2
WARRANTY DISCLAIMERS

THE WARRANTY SET FORTH IN SECTION 6.1 IS A LIMITED WARRANTY AND IT IS THE ONLY WARRANTY MADE BY MCM. MCM EXPRESSLY DIS-CLAIMS, AND Client HEREBY EXPRESSLY WAIVES, ALL OTHER WARRANTIES, express or implied, including warranties OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. MCM DOES NOT WARRANT AND SPECIFICALLY DISCLAIMS ANY REPRESENTATIONS THAT THE SOFTWARE or services WILL MEET ClIENT’S REQUIREMENTS OR THAT THE OPERATION OF THE Software or services WILL BE UNIN-TERRUPTED OR ERROR-FREE, OR THAT DEFECTS IN THE Software or services, IF ANY, WILL BE CORRECTED. MCM’S LIMITED WARRANTY IS IN LIEU OF ALL LIABILITIES OR OBLIGATIONS OF MCM FOR DAMAGES ARISING OUT OF OR IN CONNECTION WITH THE DELIVERY OF THE Software OR SERVICES. EXCEPT FOR THE ABOVE LIMITED WARRANTY, THE ENTIRE RISK AS TO THE QUALITY AND PERFORMANCE OF THE Software and services and all other matters relating to this agreement IS WITH Client.

7.0
LIMITATIONS OF LIABILITY

MCM SHALL HAVE NO LIABILITY to client WITH RESPECT TO claims arising out of THIS AGREEMENT OR OTHERWISE FOR CONSE-QUENTIAL, EXEMPLARY, SPECIAL, INDIRECT, INCIDENTAL OR PUNITIVE DAMAGES. IN ANY EVENT, THE AGGREGATE LIABILITY OF MCM FOR ANY REASON AND UPON ANY CAUSE OF ACTION OR CLAIM, INCLUDING, WITHOUT LIMITATION, MCM’S OBLIGATION TO INDEMNIFY AND HOLD HARMLESS UNDER THIS AGREEMENT, SHALL BE LIMITED TO THE AMOUNT PAID TO MCM BY Client HEREUNDER FOR THE SPECIFIC PORTION OF Software, services or maintenance GIVING RISE TO SUCH CAUSE OF ACTION OR CLAIM. THIS LIMITATION APPLIES TO ALL CAUSES OF ACTION OR CLAIMS IN THE AGGREGATE, INCLUDING, WITHOUT LIMITATION, BREACH OF CONTRACT, BREACH OF WARRANTY, INDEMNITY, NEGLIGENCE, STRICT LIABILITY, fraud, AND OTHER TORTS.

8.0
MISCELLANEOUS
8.1
Termination for Default, Bankruptcy or Breach



8.1.1
In the event Client fails to perform any of its obligations under this Agreement (other than those under Section 1.7), MCM may terminate this Agreement, in whole or in part, by giving Client ninety (90) days prior written notice specifying the nature of the default; provided that if Client cures such default during the ninety (90) day period, the notice of termination shall be null and void.


8.1.2
Either party may terminate this Agreement without prior notice upon an act of bankruptcy by or against the other party, if the other party is insolvent and unable to pay its debts as they mature or upon assignment for the benefit of creditors.


8.1.3
In the event that there is a breach of any of Client’s obligations under Section 1.7, MCM may at its option, terminate this Agreement immediately and enjoin such breach by appropriate proceedings.

8.2
Return of the Software

Client shall, within 30 days after termination of this Agreement and/or Client’s license to the Software, for any reason, return to MCM the original and all existing copies of the Software, together with all related material in Client’s possession or control and will furnish to MCM such written statement certifying that a return has been made.

8.3
Entire Agreement; Governing Law

This Agreement constitutes the entire understanding between Client and MCM with respect to the subject matter hereof, superseding all prior agreements, understandings and representations, and shall be construed and governed by the laws of the State of Washington applicable to contracts made and to be performed within such state. 

8.4
Notices

Any notices provided for herein shall be given in writing and transmitted by personal delivery or prepaid first-class certified mail to the addresses set forth in this Agreement. Notices to MCM shall be sent to the attention of the President. Notices to Client shall be sent to the attention of the Buyer, at the following address, unless otherwise specified in writing by Client:

Vivian Uno, Sr. Buyer

City of Seattle Department of Finance

Purchasing Division

700 Third Avenue, Room 910

Seattle, WA 98104

8.5
Force Majeure

Except with respect to the obligation to pay money, neither party will be responsible for delays or failures in performance resulting from acts beyond the control of such party. Such acts shall include, but not be limited to, acts of God, strikes, lockouts, riots, acts of war, epidemics, governmental regulations superimposed after the fact, fire, communication line failures, power failures and earthquakes or other disasters.

8.6  
Modifications

All amendments to this Agreement and any Attachments must be in writing, signed by an authorized representative of Client and an authorized officer of MCM.

8.7  
Headings

Headings used in this Agreement are for reference purposes only and shall not be deemed a part of this Agreement.

8.8 
Enforceability

If any provision of this Agreement shall be held to be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions shall in no way be affected or impaired thereby.

8.9  
Survival of Section


The rights and obligations under Sections 1.3, 1.5, 1.7, 6.2, 7.0, 8.2, 8.3, 8.4, and Section 8.11 of this Agreement shall survive any expiration or termination hereof.

8.10  
Assignment

Neither party shall assign the rights and duties hereunder without first obtaining the written consent of the other party. Such consent shall not be unreasonably withheld. 

8.11
Arbitration

All claims, disputes, and other matters in question between the parties arising out of or relating to this Agreement, including the enforceability of this arbitration clause, whether such claims are brought in contract, tort or otherwise, shall be decided by arbitration conducted in Seattle, Washington, in accordance with the Commercial Arbitration Rules of the American Arbitration Association then pertaining, and shall not be decided in the courts unless the parties mutually agree otherwise. 

8.12
Compliance with Applicable Laws


MCM, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers.

8.13
Insurance


MCM shall secure and maintain, at all times during the term of this Agreement, at its own expense, a policy or policies of insurance known as: (1) Commercial General Liability written on an insurance industry standard occurrence form (ISO form CG 00 01) or equivalent including premises/operations, products/completed operations, personal/advertising injury, contractual liability, and independent contractors liability; (2) if any vehicle is used in the  performance of this Agreement, a policy of Business Automobile Liability written on an insurance industry standard form (ISO form CA 00 01) or equivalent, including coverage for owned, non-owned, leased or hired vehicles; and (3) if any work under this Agreement will be performed by a resident of the State of Washington, Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington. MCM waives, with respect to the City only, its immunity under Title 51 of the Revised Code of Washington. The insurance as provided under items (1) and (2) above shall be endorsed to include The City of Seattle, its officers, elected officials, employees, agents and volunteers as additional insured, and to not permit reduction or cancellation by the insurer without forty-five (45) days prior written notice to the City. MCM’s insurance shall be primary as respects the City, and any other insurance maintained by the City shall be excess and non-contributing with MCM’s insurance.

8.14
Non-Discrimination in Benefits
8.14.1
MCM shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements. At the City’s request, MCM shall provide complete information and verification of MCM’s compliance with SMC Ch. 20.45. Failure to cooperate with such a request shall constitute a material beach of this Agreement.

8.14.2
Any violation of this Section 8.14 shall be a material breach of the Agreement for which the City may:

· Require MCM to pay liquidated damages in the amount of five hundred dollars ($500.00 USD) per day for each day that MCM is in violation of SMC Ch. 20.45 during the term of the Agreement; or

· In the event MCM willfully refuses or repeatedly fails to comply with the requirements of SMC Ch. 20.45,  terminate the Agreement; or 

· Disqualify MCM from bidding on or being awarded a City contract for a period of up to five (5) years; or

· Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated thereunder.

8.15
Non-Discrimination/Equal Employment Opportunity
During the term of this Agreement, MCM agrees as follows:  MCM will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification. MCM will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence of any sensory, mental or physical handicap. Such action shall include, but not be limited to the following:  employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship. MCM agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the City’s Executive Services Director setting forth the provisions of this nondiscrimination clause.

8.16
Non-Discrimination in Contracting


Notwithstanding any other provision in this Agreement, City utilization requirements for Women and Minority Business Enterprises (“WMBEs”) shall not apply to this Agreement. No minimum level of WMBE subcontractor participation shall be required as a condition of receiving award of the contract and no preference will be given to a bidder for its WMBE utilization or WMBE status. Any affirmative action requirements set forth in any federal regulations or statutes included or referenced in the RFQ will continue to apply. 


8.16.1
The City encourages MCM to employ a workforce reflective of the region’s diversity. 


8.16.2
MCM shall not create barriers to open and fair opportunities for WMBEs to participate in all City contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services. In considering offers from and doing business with subcontractors and suppliers, MCM shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or physical disability in an otherwise qualified disabled person.


8.16.3
MCM shall maintain, for at least 12 months after expiration or earlier termination of the term of this Agreement, relevant records and information necessary to document MCM’s utilization of WMBEs and other businesses as subcontractors and suppliers in this contract and in its overall public and private business activities. MCM shall also maintain all written quotes, bids, estimates, or proposals submitted to MCM by all businesses seeking to participate as subcontractors or suppliers in the contract. The City shall have the right to inspect and copy such records. If this Agreement involves federal funds, MCM shall comply with all record-keeping requirements set forth in every applicable federal rule, regulation and statute referenced in the contract documents.


8.16.4
The City encourages the utilization of Minority Business Enterprises (“MBEs”) and Women Business Enterprises (“WBEs”) (collectively, “WMBEs”), in all City contracts. The City encourages the following practices to open competitive opportunities for WMBEs:

· Placing all qualified WMBEs attempting to do business in The City of Seattle on solicitation lists, and providing written notice of subcontracting opportunities to WMBEs capable of performing the work, including without limitation all businesses on any list provided by the City, in sufficient time to allow such businesses to respond to the written solicitations.

· Breaking down total requirements into smaller tasks or quantities, where economically feasible, in order to permit maximum participation by small businesses including WMBEs.

· Establishing delivery schedules, where the requirements of the contract permit, that encourage participation by WMBEs.

· Providing WMBEs that express interest with adequate and timely information about plans, specifications, and requirements of the contract.

· Utilizing the services of available minority community organizations, minority contractor groups, local minority assistance offices, the City of Seattle, and other organizations that provide assistance in the recruitment and placement of WMBEs.


8.16.5
Sanctions for Violation – Any violation of the mandatory requirements of this WMBE Utilization provision shall be a material breach of contract for which MCM may be subject to damages and sanctions provided for by contract and by applicable law.

8.17 Binding Effect 

The provisions, covenants and conditions in this Agreement apply to bind the parties, their legal heirs, representatives, successors, and assigns. 
8.18
Waiver

Client's failure to insist on performance of any of the terms or conditions herein or to exercise any right or privilege or Client's waiver of any breach hereunder shall not thereafter waive any other term, condition, or privilege, whether of the same or similar type. 

8.19
Remedies Cumulative

Remedies under this Agreement are cumulative. The use of one remedy shall not be taken to exclude or waive the right to use another. 


IN WITNESS WHEREOF, each party has executed this Agreement as of the Effective Date and represents and warrants to the other that this Agreement constitutes its valid and enforceable obligation, and that the execution and performance of the Agreement has been duly authorized. 

City of Seattle, Washington












By:  

Name:  

Title:  

MCM Technology, Inc.

By:  

Name:  

Title:  

MCM Technology, Inc.
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