ATTACHMENT #1

Vendor Contract # 0000000636 Change Order #2
Contract Period:  08/01/05 through 07/31/06

LEAD AND ASBESTOS ABATEMENT


a) SCOPE OF WORK:
       ASBESTOS and LEAD ABATEMENT SERVICES for the removal, transport and disposal of abated materials.  More specifically, services shall encompass all phases of asbestos and/or lead abatement including but not limited to: removal or encapsulation of asbestos-containing or lead-containing materials; all regulatory authorizations and notification; and cleanup, containment, removal and disposal of related abatement materials (excluding disposal of materials that designate as dangerous waste), as well as implementation of sufficient engineering controls and means for the chosen method of abatement.)  Materials resulting from abatement and classified as dangerous waste under Environmental or Safety Laws shall not be disposed of but instead shall promptly be secured and the City’s Contact Person contacted for further instructions.
      Abatement services will be requested primarily for asbestos and lead found in or on        structures or equipment.  Lead abatement is primarily associated with, but not limited to, lead based paints at City owned facilities.

      Asbestos abatement shall include both friable and non-friable forms.  

      The City may request transportation and disposal of asbestos-containing or lead-containing    waste materials that have already been removed from structures or equipment.  

      Abatement services for lead-contaminated or asbestos-contaminated soils are not include

B) DEFINITIONS:

      AUTHORIZED PERSONNEL means a City employee who orders the work and has the authority to access the required job number from Purchasing Services.

      CITY means the City of Seattle, a municipal corporation of the State of Washington.

COMPETENT PERSON is as defined in relevant Environment or Safety Law pertaining to asbestos.

      CONTACT PERSON shall be the Project Manager or requesting department representative.

      CONTRACT means the entire agreement that will result from the bidding process.
      ENGINEERING CONTROLS means the collective use of equipment, methods and procedures to minimize the generation and migration of airborne fibers during the containment, removal, final clean up and disposal of asbestos containing materials.
ENVIRONMENTAL OR SAFETY LAW means the Clean Water Act, the Clean Air Act, the Resource Conservation and Recovery Act (RCRA), the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), the Superfund Amendment and Reauthorization Act, the Toxic Substances Control Act (TSCA), the Occupational Safety and Health Act (OSHA), the Washington Industrial Safety and Health Act (WISHA), the Washington Hazardous Waste Management Act, the Washington Model Toxics Control Act, the Hazardous Materials Transportation Act, and regulations promulgated under such authority, and any and all other federal, state, regional (examples: Puget Sound Clean Air Agency, Northwest Air Pollution Authority), local or international statutes, regulations, rules, ordinances, orders, court or regulatory agency directives, permits, licenses, governmental authorizations and common law causes of action that apply to (1) any hazardous substance or material regulated or restricted under CERCLA, RCRA, or TSCA; (2) any other pollutant, contaminant, or waste; (3) the health or safety of persons; or (4) the protection of the environment or land use. Environmental or Safety Law includes past and future amendments and supplements.

HAZARDOUS MATERIAL COORDINATOR is the person responsible in each City department for the accounting of hazardous material and waste disposal.

C) SPECIAL TERMS AND CONDITIONS

1) CONTRACT RESOURCES: A contact person for the Contractor shall be available by telephone during 8:00 AM to 3:00 PM Pacific Standard Time, Monday through Friday, for general contract services. A contact person shall also be available to the City by telephone on a 24-hour-per-day basis for emergencies.

The Contractor shall identify the persons who will be the Contract account representative and assistant account representative. The Contractor shall also identify the persons who will be the service contact person and alternate service contact person on the Contract. If the Contract account representative or service contact person changes during the Contract, the Contractor shall verbally notify the City within two (2) days and follow up in writing within five (5) days of the date of change.

2) CONTRACTOR NOTICE OF BUSINESS CHANGES: The Contractor shall notify the City in writing within three (3) business days of any change in ownership of the facilities of the Contractor, or of the facilities of any subcontractor. The Contractor shall notify the City in writing as soon as possible, and in no event later than three (3) business days, after any decision by the Contractor to change or discontinue service that will affect services provided to the City under the Contract. Regarding replacement of subcontractors, see related provision of this Contract.

3) ACCESS AND REVIEW: The City may visit and view any of the offices, premises, facilities and vehicles of the Contractor and the Contractor actual or proposed subcontractors, upon request and reasonable notice during the terms of the Contract and any renewals. The Contractor and its actual and proposed subcontractors shall allow the City access to all facilities and to view annual financial statements, environmental, safety, and training records upon request, and shall assist authorized City personnel in visiting, viewing and reviewing the Contractor and subcontractor's Facilities and records and in copying records. The parties may reach a reasonable agreement regarding the manner and cost of copying of records.

4) COMPLIANCE AND PERMITS: The Contractor and subcontractors shall accomplish all services in a timely and appropriate manner, and, at no additional expense to the City, shall comply with all applicable laws affecting performance of the Contract, including but not limited to all federal, state and local laws, and county and city ordinances.

The Contractor shall be responsible for obtaining all regulatory authorizations and making all regulatory notifications necessary for services to be provided under the Contract, including, but not limited to, job-specific authorizations and notifications relating to asbestos-related work, unless otherwise arranged in writing with the City Contact Person for a specific job.

The Contractor and subcontractors shall have and maintain current and in full force and effect during the term of the Contract any and all identification numbers, licenses, permits and other governmental approvals or authorizations required by all applicable Environmental or Safety Law, implementing regulations, and governmental orders, permits, licenses, approvals, and authorizations and shall comply with all requirements thereof. The City may, at any time, cancel the Contract based on its evaluation of the Contractor Environmental or Safety Law compliance. 

Due to the nature of the contamination hazards, the Contractor shall abide by all worker protection and Environmental or Safety Law compliance regulations including, but not limited to, those relating to worker baseline physicals, accident prevention plans, site specific health and safety plans, and respiratory protection programs.  The Contractor shall provide documentation of Environmental and Safety Law compliance promptly upon request by the City.  In addition, the Contractor shall comply with the City’s reasonable requests regarding safety coordination and shall cooperate in good faith to arrive at specific additional written agreements in the project specific scope of work regarding safety coordination for shared workplaces and for areas posing particular hazards such electrical equipment, reporting to the City regarding accidents, providing an on-site health and safety representative, on-site tailgate briefings, and other matters.  

The Contractor is solely responsible for its and its subcontractors' compliance. Nothing in the Contract, including the City's knowledge or receipt, review, acceptance or approval of the Contractor or subcontractor's permits, licenses, governmental approvals or authorizations, insurance documentation, safety plans, other plans or other regulatory or compliance information, shall be construed to waive any rights of the City, nor shall relieve the Contractor of any legal obligation, including but not limited to the obligation to provide a safe and healthful working environment.  Furthermore, nothing in the Contract shall be construed as imposing any duty upon the City or any of its employees with regard to, or as constituting any express or implied assumption of control or responsibility over, project site safety, or over any other safety conditions relating to employees or agents of Contractor or any of its subcontractors, or the public.
5) WORK LOCATIONS: The Contractor shall perform abatement and related services at City-designated facilities in King, Snohomish, Whatcom, and Pend Oreille counties.  The Contractor shall provide service at City-designated locations outside King County upon request by Authorized Personnel only, with any pricing changes only as agreed by the parties prior to commencement of work.
6)   ABATEMENT, COLLECTION AND TRANSPORTATION: 
Analysis and Characterizing: The City shall make available to the Contractor lead and/or asbestos analysis results prior to the performance of work unless express instruction is given by the City otherwise. The Contractor shall undertake all further analysis and characterization that is necessary in order to comply with all applicable Environmental or Safety Law for the services to be provided.  The Contractor shall be responsible for legal storage and disposal of the materials and for all associated documentation.  However, if the materials resulting from abatement designate as dangerous waste under Environmental or Safety Law, then the Contractor shall not dispose of the materials but instead shall promptly secure the materials and contact the City’s Contact Person for further instructions.

Equipment and Transportation: The Contractor shall provide abatement equipment and all labor necessary to perform facility abatement including Contractor-supplied trucks for transport.  Every transporter shall have and maintain any and all identification or registration required for transportation of materials under this Contract. All vehicles used for transport of waste under the Contract shall be equipped with appropriate containment and loading mechanisms, and shall meet the federal Department of Transportation requirements and other Environmental or Safety Law.
Driver Training: All drivers used in hauling of materials under the Contract shall have and maintain the hazardous materials endorsement for their commercial driver's license. Hazardous Material drivers shall be trained in accident prevention defensive driving, proper loading and unloading procedures, use of personal protective equipment, and emergency response to spills or accidents, as required by applicable Environmental or Safety Law. Training shall include refresher courses. Transporters shall maintain a health and safety plan for employees and a spill prevention and response plan for vehicles.

Incident Reports: All transporters governed by Department of Transportation regulations shall submit an Incident Report Form 5800.1 to the DOT, when such incident reporting is required by DOT regulations.

Vehicle Marking: The Contractor shall be responsible for marking its own transportation vehicles in accordance with DOT regulations. Marking required by DOT regulations shall be provided by the Contractor at no additional charge.

      7)  Manifest/Shipping Papers: The Contractor and subcontractors shall create   and verify accurate documentation for and inventory of all shipments made under the Contract. Contractor shall provide two (2) copies of all bills of lading for all shipments to the City Contact Person for the department within 14 days.

8) SCHEDULING: To schedule abatement work, the City shall contact the Contractor. Within no more than five (5) business days of the date on which the City has notified the Contractor of the work to be performed, a date will be agreed upon for requested abatement.  Specific jobs requiring immediate response (less than 48 hours, etc.) shall be billed at the surcharge rate as provided by the Contractor in the Contract.

Work period extension may be provided based on larger jobs requiring greater duration by mutual agreement of the Contractor and the Contact Person. 
9) FACILITIES AND SUBCONTRACTORS: The Contractor shall not add the services of any facility or subcontractor in performance of the Contract, unless the Contractor has provided written notice to the City’s Purchasing Services Section at least 30 days prior and sent the City an amended facility/subcontractor list at the end of the 30 days.   A facility or subcontractor shall only be added to the Contract by Change Order.

Written notice shall include the following: facility/company name, address, owner, operator, contact person, phone number and description of facility capabilities and environmental compliance record during the two most recent calendar years. Environmental compliance record means all environmental or safety law-related orders, notices, or citations received by Contractor and the status of Contractor’s responses to them. The City reserves the right to reject any subcontractor proposed after the Contract is executed.

Any additional costs caused by the work of subcontractors in violation of this section or by delays due to failure to comply with this section shall be borne by the Contractor.

10) DISPOSAL FACILITIES 
Disposal facilities shall be identified as a subcontractor on the appropriate forms and (all disposal facilities) shall maintain the required permits and operations standards as an approved facility meeting the regulatory requirements for lead and asbestos wastes.   Note that if the materials resulting from abatement designate as dangerous waste under Environmental or Safety Law, then the Contractor shall not dispose of the materials but instead shall promptly secure the materials and contact the City’s Contact Person for further instructions.

11) RELEASE RESPONSIBILITIES: The Contractor is solely responsible for any and all spills, leaks, or other releases, except those caused by the sole negligence of the City, which occur during the performance of the Contract. Except for releases caused by the sole negligence of the City, the Contractor shall contain and clean up at no additional cost to the City any and all releases to the satisfaction of the City and in a manner that complies with all applicable Environmental or Safety Laws. At reasonable cost to the City, the Contractor shall contain and clean up any and all releases caused by the sole negligence of the City to the satisfaction of the City and in a manner that complies with all applicable Environmental or Safety Laws.

The Contractor shall immediately report all releases/incidents within one (1) hour of discovery by telephone to the City's representative, as designated in writing by the City for this purpose. This telephone report shall convey all the information contained in the Spill Telephone Report Form. A written detailed follow-up report shall be submitted to and received by the City within ten (10) business days of the release/incident, and shall include at least the following: a description of the waste released, the amount released, the containment and cleanup procedures initiated, and a summary of any communications with press or governmental entities.

12) REPORTS, RECORDS AND PROGRESS MEETINGS:
Records Kept and Accessible: The Contractor shall keep complete and accurate records of work performed and wastes picked up pursuant to the Contract, including the status, location and disposition of the waste materials and any facilities and subcontractors handling such materials. At no additional cost and upon request, the Contractor shall promptly provide to the City accurate and timely status reports for any abatement wastes transported under the Contract, for which the City has not received the shipping manifest or bills of lading. The Contractor shall provide documentation of the quantities of lead and asbestos wastes abated under the contract by City location and date. 
Meetings: Upon periodic request by the City, the Contractor shall meet with the City to discuss the status of services provided by the Contractor. The City’s Purchasing Services Section will arrange a meeting date, time, and place. The Contractor shall also be available for in-person meetings with all appropriate personnel present to discuss any service-related problem and/or possible contract violation.
Change in Ownership: The Contractor shall notify the City in writing within three (3) business days of any changes in ownership of the facilities of the Contractor, or of the facilities of any subcontractor or a change in ownership of a Transporter. In addition, the Contractor shall notify the City in writing as soon as possible and in no event later than three (3) business days, after any decision by the Contractor to change or discontinue service that will affect services provided to the City under the Contract.

13) PAYMENT: Before payment, the Contractor shall provide the User Department a correct line-itemized invoice, in duplicate, documenting all services and items billed. Invoices shall be sent to the Contact Person identified by the User Department. The City reserves the right to withhold payment if proper invoicing and documentation is not provided.

Bid prices shall include requirements for prevailing wages, and retainage and shall remain firm through at least the initial year of the Contract. After the first year, pricing under the Contract may be changed only as provided in this section. 

Decreases: Any price or cost reduction to the Contractor shall be reflected in a reduction of the Contract price to the City, retroactive to the date of the price or cost reduction to the Contractor.

Increases: Any price increase must be requested by the Contractor and may only be implemented if accepted by the City. Requests may only be made after the first year of the Contract. Any request shall clearly identify the item(s) and increase(s), be filed with the Purchasing Services Section a minimum of 30 days before the proposed price change date, be the result of cost or price increases to the Contractor incurred after the Contract commencement date, and be accompanied by documentation acceptable to the City sufficient to warrant the increase. Any price accepted by the City shall remain unchanged for no less than one year.

b) GENERAL TERMS AND CONDITIONS

1) This Attachment #1 modifies form terms and conditions issued by the city (including, but not limited to, Attachment #2) and both supplements and takes precedence over such terms and conditions. In the event that a provision of this Attachment #1 conflicts with any other provision of the contract, this Attachment #1 shall control.

2) The Contractor shall be solely responsible for obtaining/providing all materials, equipment, supplies, labor and other services required by the Contract as may be necessary to fulfill the requirements of the Contract. The Contractor shall competently and efficiently supervise and direct all activities necessary to fulfill the requirements of the contract. The Contractor shall accomplish all services in a timely and appropriate manner, and, at no additional expense to the City, comply with all applicable laws affecting performance of the Contract, including but not limited to all federal and state laws, county and city ordinances, Environmental or Safety Law, implementing regulations, and governmental orders, permits, licenses, approvals, authorizations. Any work subcontracted shall come under the provisions of the Contract, and the Contractor shall be responsible for the prompt, efficient and lawful performance of such work.

Each abatement request may require a site specific scope of work that reflects the conditions, requirements, and concerns of individual requesting departments.  Prior to implementation of any requested service, the Successful Bidder should meet with the departments’ contact person to ensure appropriate conditions and/or requirements are included the site specific scope of work.  Additional department requirements such as safety and health plan preparation/review and providing/coordinating Safety Observers for work in the vicinity of electrical equipment, should be considered a legitimate components of the Contract.
3) GENERAL AND ENVIRONMENTAL INDEMNIFICATION: The Contractor shall take all necessary precautions for prevention of accidents, injuries and property damage.
The Contractor shall indemnify, release, defend and hold the City and its officers, employees, and agents harmless from and against any and all (1) losses, claims, demands, actions, causes of action, damages, liabilities, judgements and expenses (including reasonable attorneys' fees and expenses and consulting fees and expenses) and (2) all other losses, claims, demands, actions, causes of action, damages, liabilities, judgements and expenses (including reasonable attorneys' fees and expenses and consulting fees and expenses) relating to any hazardous, dangerous or toxic material, waste, or substance, or other pollutant or contaminant, or to compliance with any Environmental or Safety Law; arising out of or resulting from:

i) the Contractor’s performance or lack of performance under this Contract,

ii) the violation of law or breach of this Contract by the Contractor or any of its employees, agents, or contractors, or 

iii) the release of any hazardous, dangerous or toxic material, waste, or substance, or other pollutant or contaminant resulting from Contractor’s  performance or lack of performance under this Contract or from the violation of law by, breach of this Contract by, or act or omission of the Contractor or any of its employees, agents or contractors under this Contract.

When the Contractor learns of a claim, or of circumstances reasonably likely to give rise to a claim, against the Contractor or the City, the Contractor shall immediately notify the City. In the event that any suit or claim based upon any such loss, claim, action, damage, expense, or liability is brought against the City, the Contractor, upon notice of the commencement thereof, shall defend the same at its sole cost and expense, except that the City may, at its option and the City's cost, participate in the defense with counsel of its choosing. If any final court judgment, alternative dispute resolution award or settlement be adverse to the City based on the City's sole negligence, the Contractor shall not be obligated to pay the judgment, award or settlement. In such case where the Contractor is not obligated to pay, if the City required the Contractor to undertake the City's defense, the City shall reimburse to the Contractor the amount of any reasonable attorney fees, litigation expenses and costs incurred by the Contractor in defending the City.

If both (1) a court of competent jurisdiction issues a final determination that RCW 4.24.115 governs the liability and no appeal of such determination is pending and (2) the liability was caused by or resulted from the concurrent negligence of (a) the Contractor or its officer, agent or employee and (b) the City or its officer, agent or employee, then these indemnity provisions shall be valid and enforceable only to the extent of the Contractor’s negligence.

The Contractor shall pay every judgment, alternative dispute resolution award, settlement, and other liability for which the Contractor is responsible when payment is due. If the Contractor fails to do so, and the City pays the liability, the Contractor shall pay the City interest at the statutory rate for judgments, accruing from the date the City pays the liability.

The provisions of this section have been mutually negotiated and shall survive any termination or expiration of this Contract. In the event that this section conflicts with any other provision of the Contract, this section shall control. The Contractor expressly waives, with respect to the City only, its immunity under RCW Title 51, Industrial Insurance.

4) LIABILITY INSURANCE: The Contractor shall secure, prior to award of the contract, and shall maintain at all times during the term of this Contract, at no expense to the City, policy or policies of insurance in accordance with the provisions of the insurance attachment # 4 (Form B.)

5) NOTICE TO CITY OF LABOR DISPUTES: Whenever the Contractor has knowledge that any actual or potential labor dispute threatens to delay the timely performance of the Contract, the Contractor shall immediately give notice thereof, including all relevant information with respect thereto, to the Contract Administrator.

6) CONTRACT BOND:    REMOVED PER CHANGE ORDER #1, OF 5/13/2003
7) RETAINAGE: 
REMOVED PER CHANGE ORDER #1, OF 5/13/2003
8) PREVAILING WAGE: The Contractor or any sub-contractor shall not pay any laborer, worker or mechanic less than the current prevailing hourly wage rate and fringe benefits for said worker’s classification as set forth by the State of Washington for King County.  Notice of Intent to Pay Prevailing Wages and Affidavit of Wages Paid must be filed with the State of Washington Department of Labor and Industries for approval.  Employers are to forward copies of approved Intents/Affidavits to the City of Seattle, Purchasing Services, P. O. Box 94687 Seattle, WA 98124-4687. 

This Attachment #1 modifies form terms and conditions issued by the city (including, but not limited to, Attachment #2) and both supplements and takes precedence over such terms and conditions.
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