Attachment #2

VENDOR CONTRACT #0000000635

08/01/01 THROUGH  07/31/03

[Multi-Year, Annual Payment Agreement]

ELEMENTK.COM LICENSE AGREEMENT

SPECIFIC TERMS

CUSTOMER:
City of Seattle

Division(s) or Location(s):

Address:  
Street Address


Seattle, WA, Zip Code

Service:
elementk.com

Description:

    elementk.com is a browser based, web delivered online learning system.  You will receive password protected access to all current and future elementk.com self paced tutorials, instructor-led classes and administrative site for the specific libraries and features noted under the “Libraries and Other Services” section below.  You will also receive password-protected access to the Training Administration web site with limited ability to administer training to end-users via the elementk.com web site.  The terms, conditions and length of agreement are provided below and in Exhibit A hereto and will govern this service during the duration of the agreement.

# of Student IDs:
500 Office Productivity,  74 Computer Professional and Office Productivity combination,  5 Project Management,  10 Work Place Safety,  60 Business and Management, 5 Cisco 

Libraries and Other

Services:
__x__ Office Productivity, __x__Computer Professional and Office Productivity combination,  __x____Project Management, ___x__ Work Place Safety, ____x__Business and Management, B24x7,  _x   Cisco.

Term of Agreement:
The initial term of this Agreement shall be for two years from the date that this Agreement has been executed by Element K LLC.  Upon completion of the initial term, this Agreement shall automatically renew for additional one year terms at the then current pricing unless terminated in writing by either party at least 90 days before the end of the initial term or any subsequent renewal term.   Customer may choose an extension a term of one, two, or three years with notification at least 30 days prior to notification of expiration date to ElementK. Customer shall be liable for any fees and other charges during the notice period.  

Initial Term License Fee:
$___61,610 per year, for a total commitment of $__123,220___.

Payment Terms:
CUSTOMER is responsible for all sales tax, shipping and duties payable in US Dollars to Element K LLC. Payment in full is due within 30 days of invoice.  Invoices will be sent by Element K promptly following the execution date of this Agreement and on each anniversary of such date until the expiration of this Agreement.

Special Remarks:
Are as follows:

1. Pricing of IDs is based on the 2 year rate divided by 2 for payment purposes, as quoted in the ElementK proposal.

2. The cost of additional IDs added at anytime during the contract period will be based on the total number of IDs for the applicable library purchased by the City of Seattle, with the cost to be pro-rated (but not less than 1/2 of the original prices hereunder)

3. All IDs purchased hereunder are valid for the full term and do not expire at any interim billing or anniversary date. The City of Seattle will be able to implement an exchange option (e.g. unused IDs in a library can be exchanged for another library, based on the relative pricing, within three months of the start of any year).

4. At the time of the extension of the original agreement, The City of Seattle may repurchase either all original IDs or a portion of these IDs at its discretion.  The price of repurchased IDs will be calculated based on the total number of IDs for the applicable library at the current  GSA pricing for the term of the extension.  The price of subsequent IDs shall be based on the total number of IDs for the applicable library then in force.

5. The City of Seattle will receive 40 hours (days) from ElementK’s Learning Management Consulting services in Rochester, NY.  Services are used to work with and assist with the development of an implementation plan including marketing, administrator training for training coordinators (or department appointed administrator), and setting-up administrator accounts (only those identified at time of implementation).  The cost for time spent over 5  (days) is $1,400 per day plus travel and living expenses.

6. ElementK will conduct quarterly reviews of City of Seattle account.  Based on results, if usage falls below 25%, ElementK will provide reasonable participation development assistance to enhance the ROI.

EXHIBIT A
GENERAL TERMS AND CONDITIONS

1.
DEFINITION OF AGREEMENT. The first  page of this agreement (the "Specific Terms") and these   General Terms and Conditions (and the City of Seattle Purchase Order Terms  and Conditions, to the extent not inconsistent herewith, together, this  "Agreement") constitute  the entire agreement between CUSTOMER  and ELEMENT K LLC ("EK")  regarding the services described in  the Specific Terms (the  "Services").  This Agreement may  only be amended in a writing  signed by both parties that makes specific  reference to this Agreement.   This Agreement supersedes all prior  communications, agreements and  understandings, oral or written, between  CUSTOMER and EK regarding the subject  matter of this Agreement and no  provision in addition to or in conflict with  this Agreement contained  in any CUSTOMER purchase order or other document shall  be binding on  EK.  Notwithstanding anything to the contrary in this  Agreement,  EK reserves the right in its sole and absolute discretion to change the courses available in any library without notice to customer.

2.
LICENSE GRANT AND RESTRICTIONS.  EK hereby grants CUSTOMER a non-exclusive, non-transferable, non-assignable license to use the Services for its internal purposes only, and not for a service bureau, facilities management, time-sharing arrangement or other similar arrangement, subject to the terms and conditions set forth in this Agreement. The Services may be used only in connection with the training of authorized CUSTOMER employees who have received a valid student ID (“Authorized End-Users”), as specified in the Specific Terms.  Any information, data or files relating to Services that may reside in standard World Wide Web browser cache as the result of an Authorized End-User receiving the Services may not be used for any purpose other than for training of such person.  CUSTOMER shall not: (a) modify, adapt, translate, decompile, disassemble, reverse engineer any software provided in connection with the Services (the “Software”) or otherwise attempt to discover the source code of the Software; (b) rent, lease, assign, resell, distribute or sublicense the Services or the Software to any third party; (c) grant or permit access to the Services by any third party or any CUSTOMER employee other than an Authorized End-User; (d) use the Software for purposes other than for the administration and delivery of the Services to Authorized End-Users; (e) permit any EK training tutorials or any other text, multimedia images (graphics, audio and video), data and other information provided by EK in connection with the Services (collectively, the “Licensed Materials”) to be downloaded for use other than in conjunction with the Services; (f) permit the Licensed Materials to be used other than by Authorized End-Users who have been activated under CUSTOMER’s valid Company ID; or (g) permit the sharing of Student IDs by multiple end-users except in the case of termination of employment, in which case a Student ID and any active subscriptions associated with that Student ID may be reassigned to another employee after notice to EK. 

3.
PROPRIETARY RIGHTS.  The Licensed Materials and the Services are the property of Element K LLC, Rochester, New York. Copyright © 1998. All Rights Reserved.  Element K is a trademark of Element K LLC. Except as expressly stated above, EK does not grant CUSTOMER any intellectual property rights in the Licensed Materials, the Software or the Services.

4.
DISCLAIMER OF WARRANTIES; LIMITATION OF LIABILITY.


4.1
THE SERVICES, THE SOFTWARE AND THE LICENSED MATERIALS ARE PROVIDED TO CUSTOMER "AS IS" WITHOUT WARRANTY OF ANY KIND. EK AND ITS THIRD PARTY CONTENT SUPPLIERS EXPRESSLY DISCLAIM ALL WARRANTIES, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, PERFORMANCE, MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. FURTHER, EK DOES NOT WARRANT THAT ANY ONLINE OR NETWORK ACCESS TO THE SERVICES WILL BE TIMELY OR UNINTERRUPTED.  THE ENTIRE RISK AS TO THE RESULTS AND PERFORMANCE OF THE SERVICES, THE SOFTWARE, THE LICENSED MATERIALS, THE ELEMENTK.COM WEB SITE AND THE TRAINING ADMINISTRATION WEB SITE, IS ASSUMED BY CUSTOMER. EK shall have no liability for damages or delays due to events or causes beyond its control.
4.2
IN NO EVENT WILL EK OR ANY OF ITS THIRD PARTY CONTENT SUPPLIERS BE LIABLE FOR INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF THE USE OR INABILITY TO USE THE SERVICES, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. SPECIFICALLY, NONE OF EK OR ANY OF ITS THIRD PARTY CONTENT SUPPLIERS ARE RESPONSIBLE FOR ANY COSTS INCLUDING, BUT NOT LIMITED TO, THOSE INCURRED AS A RESULT OF LOST PROFITS OR REVENUE, LOSS OF DATA, THE COSTS OF RECOVERING SOFTWARE OR DATA, THE COST OF SUBSTITUTE SOFTWARE OR DATA, CLAIMS BY THIRD PARTIES, OR FOR OTHER SIMILAR COSTS.  IN NO EVENT SHALL THE LIABILITY OF EK OR ANY OF ITS THIRD PARTY SUPPLIERS EXCEED THE AMOUNT OF THE FEEs PAID HEREUNDER.

5.
INDEMNITY.  EK shall defend and hold CUSTOMER harmless from and against, or at its option, settle any claim or proceeding brought against CUSTOMER to the extent that it is based on an assertion that all or any part of the Services infringe a patent, copyright or trade secret of any third party, and shall pay all costs, expenses and damages finally awarded by a court of competent jurisdiction, provided that EK shall have no liability hereunder unless CUSTOMER notifies EK promptly in writing of any such claim or proceeding and gives EK full and complete authority, information and assistance to defend (at EK’s expense), compromise or settle the claim.  CUSTOMER hereby grants to EK sole control of the defense and all negotiations for the compromise or settlement of such a claim or proceeding.  If all or any part of the Service becomes, or in EK’s opinion is likely to become, the subject of a claim of infringement EK shall have the right, at its opinion, either (i) to procure for CUSTOMER the right to continue using the Service, or (ii) replace or modify the Service so that it becomes non-infringing or (iii) if, after good faith efforts to achieve (i) and (ii) above, such remedies are not reasonably available, promptly give CUSTOMER a pro rata refund of the funds paid for the Service and accept its return. 

6.
TERMINATION.  Either party may terminate this Agreement (a) upon 30 days’ written notice to the other party for material breach by the other party if such breach is not cured within such 30 day period or (b) in accordance with the terms of the Specific Terms.  In the event of a termination by CUSTOMER as a result of a material breach by EK, EK shall refund any amount previously paid by CUSTOMER attributable to the period following termination.  In addition to the foregoing, if CUSTOMER fails to make any scheduled payment in full and fails to cure such payment default within 30 days after notice by EK, all scheduled payments under this Agreement shall automatically become immediately due and payable.  No expiration or termination due to CUSTOMER’s breach of this Agreement shall affect CUSTOMER’s obligation to pay to EK the total commitment set forth in this Agreement.  Upon termination, CUSTOMER shall immediately cease all use of the Services (including the Licensed Materials and the Software) and delete any Licensed Materials or Software in its possession.

7.
GENERAL.  Nothing in this Agreement constitutes a waiver of the rights of EK or any of its third party suppliers under the U.S. Copyright Act or any other Federal or State law or international treaty.   CUSTOMER shall be solely responsible for installation of Software, if any, management of user access to the Services and general usage of the Services. CUSTOMER agrees that the Software, if any, will not be shipped, transferred or exported into any country or used in any manner prohibited by the United States Export Administration Act or any other export laws, restrictions or regulations.  CUSTOMER may not assign this Agreement without the prior written consent of EK and its third party suppliers. This Agreement shall be governed by the laws of the State of New York, without regard to conflicts of law.  If any court of competent jurisdiction finds any provision of this Agreement to be unenforceable, the remaining provisions of this Agreement shall be unimpaired and the unenforceable provision shall be reformed without further action by the parties and only to the extent necessary to make such provision valid and enforceable and to achieve the like economic intent and effect of such provision.



BY SIGNING IN THE SPACE PROVIDED BELOW, CUSTOMER HEREBY AGREES TO THE SPECIFIC TERMS SET FORTH ABOVE AS WELL AS THE GENERAL TERMS AND CONDITIONS SET FORTH IN EXHIBIT A HERETO.


CUSTOMER's Authorized Representative


Element K LLC’s Authorized Representative


_________________________________________


_________________________________________


Signature


Signature

_________________________________________


_________________________________________


Name (please print)


Name (please print)

_________________________________________


_________________________________________


Title
Date


Title

Date


