Attachment #2

VENDOR CONTRACT #0000000568
6’01/00 through 5/31/03

Agreement No. 00NAS10202


PURCHASE AGREEMENT

BETWEEN

GATEWAY COMPANIES, INC.

AND

CITY OF SEATTLE

This Purchase Agreement (“Agreement”) is made this 1st day of June, 2000 (“the Effective Date), between Gateway Companies, Inc., a Delaware corporation, acting through its Gateway Business division with principal offices at 610 Gateway Drive, N. Sioux City, SD 57049 (“Gateway” or “Seller”), and City of Seattle, a Washington municipal corporation (“City” or “Buyer”), with its principal place of business at 700 Third Avenue, Room 910, Arctic Building, Seattle, WA 98104 collectively, “the Party or Parties”).

WHEREAS, Buyer desires to purchase, and Gateway desires to sell various computer systems, peripherals and related equipment (“Products”) and associated services (“Services”), as set forth in the City’s Invitation to Bid, Request for Proposal 92008, “Personal Computers and Related Equipment & Services” dated February 23, 1999, which is attached hereto as Exhibit C and incorporated herein by reference.


WHEREAS, Seller represents it has the background, knowledge, experience, and expertise to provide the City all of the Products, Services and warranties described in this Agreement.  In response to the City’s RFP, Gateway submitted its Proposal dated April 20, 1999 (“Proposal”), which is attached hereto as Exhibit B and incorporated herein by this reference.


WHEREAS, Buyer desires to purchase, and Gateway desires to sell various Products and Services, as selected by Buyer from those listed on Gateway’s Commercial Products and Price List (“List”), which is available upon request from Gateway or on its website at www.gateway.com; and 


WHEREAS, the Parties desire to enter into this Agreement establishing the terms and conditions of sale that will be applicable to the Products and Services.


NOW, THEREFORE, in consideration of the mutual promises and covenants set forth below, the Parties agree as follows:

1. RECITALS, ATTACHMENTS AND ORDER OF PRECEDENCE

1.1 The Recitals are incorporated herein by reference.

1.2 The following Exhibits are attached to and hereby incorporated into this Agreement:

A-1
Gateway™ Business Products Limited Warranty and Terms & Conditions Agreement

A-2
CIS Software Installation Agreement

A-3
CIS Terms and Conditions

A-4
Product Evaluation Agreement

A-5
Service Assistance Program Discount Option Client Acknowledgement Letter

B
Gateway Proposal #60370 dated April 20, 1999

C
City RFP dated February 23, 1999

D
Mutual Non-Disclosure Agreement

E
Recycling

1.3 In the event of a conflict between this Agreement and any of the attached Exhibits, the provisions of this Agreement shall govern.


1.4 This Agreement, the referenced Exhibits, Gateway’s Response to the City’s Request for Proposals, as the City’s Request for Proposals constitute the entire agreement between the parties.

2.
PURCHASING, ORDERING AND SHIPPING & DELIVERY

2.1
This Agreement with its terms and conditions applies to and takes precedence over, all purchase orders and other documents of purchase (“Orders”) which Buyer may place with Gateway for the Products during the term of this Agreement. 

2.2
Buyer may order from Gateway by telephone, facsimile, mail or electronic mail.  Acceptance by Gateway of the Order shall occur (a) when the Order is entered into Gateway’s system, (b) when an Order number is provided to Buyer by facsimile or electronic mail, if requested by Buyer, or (c) when assembly of the Products commences, whichever occurs first.


2.3
Title and risk of loss transfers when the Product is delivered to the City premises identified in the Order.  Delivery shall be FOB Destination. 

2.4
Acceptance for Buyer installed Product will take place at time and place of Product delivery.  Acceptance for Seller installed Product will take place ten (10) business days after installation of the Product.

2.5
Buyer agrees to place Gateway on its Approved Vendor List and promote Gateway in the same manner as it does other vendors on its Approved Vendor List.


2.6
As an accommodation to Buyer and without Buyer’s prior approval, Gateway may make Product substitutions when the Products ordered are unavailable, provided that the substituted Products are of equal or greater functionality than those contained on the original Order and that Gateway notifies Buyer of such substitution for the City Standard Configuration prior to the time of delivery.  Buyer may reject any such Product substitutions within ten (10) days of delivery. 


2.7
Gateway reserves the right to discontinue any Products at any time without notice to Buyer.

2.8
Product returned by Buyer under Gateway’s 30-day Money Back Guarantee, Gateway shall pay shipping costs.  Shipments shall correspond with the Order; any unauthorized advance or excess shipment is returnable at Gateway’s expense.  Gateway shall pay the shipping costs in the case of shipments made without authorization by Buyer or in excess of the amount ordered or shipped or otherwise made in error by Gateway or rejections by Buyer of substitute Products shipped by Gateway in accordance with paragraph 2.5.

3.
RESPONSIBILITIES OF BUYER
3.1
Orders submitted pursuant to this Agreement shall include the following information:

a) 
A description of the Products/Services ordered, including any Gateway numerical/alphabetical part number or configuration identification, quantity, unit price and total price.

b) 
The location where the Products are to be shipped or the services to be performed and the “Bill To” address.


c) 
Buyer’s Order number.


d)
The Agreement Number 00NAS10202.

3.2
Buyer may initiate changes or additions to previously accepted Orders by submitting a written modification of the Order to Gateway with appropriate reference to the original Order. Upon Gateway’s written acceptance of the modification or addition, Gateway shall process the Order in accordance with the pricing terms and conditions of this Agreement. 


3.3
Buyer shall notify Gateway within ten (10) days of delivery of the Products of any excess quantities delivered to Buyer.

3.4
Buyer shall not, without prior written authorization from Gateway, re-sell, market, rent, lease, install or engage in the business of providing services for Gateway Products in any way or through any channel, whether direct or indirect, wholesale or retail, including but not limited to any type of retail environment, including but not limited to any type of store, shop, physical premises or by direct mail advertising, newspaper advertising, electronic commerce or solicitation over the Internet, or any other manner.


3.5
Additional responsibilities of the Parties are set forth in the “Recycling: Exhibit F.”

4.
GENERAL RESPONSIBILITIES OF GATEWAY

4.1
With respect to ordering, shipping and billing, Gateway shall undertake the following responsibilities:

a) 
Ship the Products listed on the Order complete unless otherwise instructed by Buyer in writing.

b) 
Ship the Products to the destination specified on the face of the Order in accordance with Buyer’s specific routing instructions. 

c)
Enclose one itemized packing list with each shipment.

d)
Mark the Order number on subordinate documents and shipping papers and on all packages.

e)
Submit invoices showing the Gateway Order number and send to the location specified in the Order for payment.

f) Submit a separate invoice for each shipment or Order. 

g) Gateway will make the City an additional insured.

h) Product Road maps (identifies new and end-of-life for products) will be provided pursuant to Exhibit D.

i) Provide a secure Internet web site for the configuration of orders by the City of Seattle (http://esource.gateway.com/cityofseattle)
j) Provide ability for the City to track shipments electronically via the following address http://www.gateway.com/footer/orderstatus/ using the Gateway Order Number.

k) Provide Asset Tagging in accordance with Exhibit A-3.

l) Provide Disk Imaging in accordance with Exhibit A-2, A-3 and B.

m) Provide Volume Reports (includes total volume of orders along with client id, order date, & order value.  Order Number, quantity and Purchase Order) quarterly reports 30 days after the close of the calendar month.

n) Provide recycling disposal service of the computer boxes in accordance with “Exhibit F-Recycling.”

5.  
PRICING


5.1
Gateway agrees to furnish the Products to Buyer at the prices that are set forth, and in the standard configurations listed, in Gateway’s current standard Commercial Products and Price List (“List Price”) at the time of Order entry. The List is available upon request from Gateway or on its website at www.gateway.com. For the purpose of applying discounts, List pricing only applies to standard Products pricing and does not apply to additional charges including taxes, charges for packing, hauling, storage and shipping or regional uplifts.  These discounts are not offered on custom hardware, custom software, services, or peripherals.  The following discounts are to be applied to the current List Price:

E-Series, Portables, Servers, and Profiles
6.5%

GP-Series




2.0%

The City Standard Configuration (“City Standard”) sets forth the minimum configuration requirements established for the City end user. The Buyer and Gateway from time to time may mutually agree to change the City Standard as technology advances.  Prices for new Products conforming to the City Standard will be negotiated at a minimum 15% discount from List, plus shipping.  This price will be firm-fixed for the Product as long as it remains the City Standard.  If List price for the City Standard is reduced to an amount that creates less than a 6.5% discount when compared to the negotiated firm-fixed price offered, Gateway will reduce such firm-fixed price to correspond to no less than a 6.5% discount off of the then current List price. For configurations other than the City Standard, Gateway and Buyer may negotiate special discounts below the listed discounts, for large quantity orders to be purchased at one time.   

 
5.2
Gateway is responsible for collecting all state taxes unless a valid exemption certificate is provided.  If Gateway is required by law to pay, collect or withhold state or local sales and use tax, excise, value-added or similar taxes from Buyer, Gateway shall separately state the amounts, if any, in Gateway’s invoice.  Buyer shall pay the additional amounts to Gateway unless a valid exemption certificate has previously been filed with Gateway.  

5.3
Prices set forth in List Price are subject to change without prior notice.  Applicable pricing shall be the current pricing in effect at the time of Order entry, provided the Order has been Accepted by Gateway in accordance with Section 2.2.  

5.4.
Schedule:  Unless the City’s Buyer requests a change in schedule, Gateway shall deliver the items or render the services by the date stated on the Orders Accepted by Gateway.   At the City’s option, Gateway’s failure to timely deliver or perform may require expedited shipping at Gateway’s expense, or may be cause for cancellation of the Order and the return of all or part of the items at the Gateway’s expense.  If Gateway anticipates difficulty in meeting the schedule, Gateway shall promptly notify the City’s Buyer of such circumstances and the length of the anticipated delay.   

5.5
Changes:  The City’s Buyer at any time may make reasonable changes in the place of delivery, installation or inspection; the method of shipment or packing; labeling and identification; and ancillary matters that Gateway may accommodate subject to equitable adjustment without unreasonable additional expense to the City.

6.
PAYMENT

6.1
Invoices will be paid according to early payment discount terms, or if no early payment discount is offered, thirty (30) days after the City’s receipt and Acceptance of the Products and/or Services.  Payment periods will be computed from either the date of delivery of Product, the completion of all Services, or the date of receipt of a correct invoice, whichever date is later.  This section is not intended to restrict partial payments that are specified in the contract.   No payment shall be due prior to the City’s receipt and acceptance of the items identified in the invoice therefor.

7.   
WARRANTY AND SERVICES
   
7.1 
The Products are covered under the warranty in effect at the time the Products are delivered. Warranty support and services shall be provided in accordance with the current warranty, which will be included with the delivered Products.  The following warranty, including its terms and conditions, is currently in effect as of the date of this Agreement and is incorporated herein by this reference attached hereto as Exhibit A-1:

Gateway ™ Business Products Limited Warranty and Terms & Conditions Agreement (R 10/00)


7.2 
Buyer acknowledges and agrees that the warranty and terms and conditions described in Exhibit A-1 may be modified by Gateway, from time to time, in Gateway’s sole discretion.

7.3 Gateway shall offer a three year on-site warranty for the City Standard Desktop; however, the end-user has the option to remove the three year on-site warranty to obtain a price deduction consistent with Gateway’s current pricing.  To obtain the price deduction, the end-user must identify “No-On-Site Service Provided-Discount Option” on the purchase order.  

7.4 If the end-user deems it is necessary for Gateway not to ship manuals, Gateway will do so in accordance with the law (certain product information has to be included with each Product) and at a commercially reasonable cost. End-user must state “No Manuals” on the purchase order  

7.5 During the term of this Agreement, spare parts inventory are available to the City through Gateway’s Add-ons Department at the then current retail price for that part.. 

8. 
AFFILIATES


Any affiliate of Buyer may place an Order with Gateway, provided the affiliate is at least fifty percent (50%) owned or controlled by the Buyer.  The affiliate’s Order shall be governed by the same terms and conditions as this Agreement.  
9.
INDEMNIFICATION

9.1
Gateway warrants that the Products and any parts thereof shall be delivered free of any rightful claim of any third party for infringement of any United States patent, copyright, or trademark or other intellectual property right.  Gateway shall defend Buyer from any and all claims, suits, damages, costs, expenses or liabilities, including, without limitations, reasonable fees and expenses of attorneys and other professionals, actually incurred by Buyer as a result of any United States claim of infringement by a third party.  In the event that the Products, or part thereof, are held to constitute an infringement and the use for the intended purposes of the Products or part is enjoined, Gateway shall, at its expense and sole option, either procure for Buyer the right to continue using the Products or part; or replace same with non-infringing Products or part; or modify same so it becomes non-infringing; or remove the Products or part and refund the Product purchase price (less reasonable depreciation and/or amortization). Gateway assumes no responsibility or liability under this Section 9.1 for (a) any product or part not supplied by it; (b) for any Product or part supplied by it which has been changed, modified, adapted or refitted without the express written authorization of Gateway; (c) any Product or part not within Gateway’s standard inventory, but purchased by Gateway at the specific direction of Buyer; (d) any Product or part manufactured to Buyer’s design or (e) any claim of infringement arising from the use of any Product in conjunction with any other products as a combination not furnished by Gateway.  THIS INDEMNITY IS GATEWAY’S SOLE LIABILITY AND BUYER’S SOLE REMEDY FOR INFRINGEMENT OF ANY PATENT, COPYRIGHT, TRADEMARK OR TRADE SECRET.

9.2
Gateway agrees to be responsible for its own actions only and shall defend Buyer from any and all claims, suits, damages, costs, expenses or liabilities, including, without limitation, reasonable fees and expenses of attorneys and other professionals actually incurred by Buyer, arising out of the death or injury to any person or damage to tangible property which is the result of Gateway’s negligence.  

9.3 
Notice of Claim, Right to Control Defense.

a)
If an indemnified party receives notice of the assertion of a claim, the commencement of a suit, action or proceeding, or the imposition of any penalty or assessment by a third party as set forth in Sections 9.1, 9.2 and 9.3 above (collectively “Third Party Claim”) and the indemnified party intends to seek indemnification, then the indemnified party shall promptly give written notice to the indemnifying party of the Third Party Claim, but in any event within seven (7) days of the Third Party Claim.  The failure by an indemnified party to notify the indemnifying party of a Third Party Claim will not relieve the indemnifying party of any indemnification responsibility under this Section 9, except to the extent the failure, if any, to provide the notice materially prejudices the ability of the indemnifying party to defend the Third Party Claim.

b)
Upon receipt of written notice of a Third Party Claim, the indemnifying party shall have the right to exclusively control the defense, compromise or settlement with its own counsel and at its own expense.  The indemnified party will be entitled (at the indemnified party’s expense) to participate in the defense of any Third Party Claim with its own counsel.

c)
In the event that the indemnifying party does not undertake the defense, compromise or settlement of a Third Party Claim in accordance with Section 8, the indemnified party shall have the right to control the defense or settlement of a Third Party Claim with counsel of its own choosing; provided, however, that the indemnified party shall not settle or compromise any Third Party Claim without the indemnifying party’s prior written consent. 


9.4
Any damage, loss, injury, cost or expense indemnified against in this Section 9 shall be for actual, out-of-pocket costs of the indemnified party and shall not include any amount representing loss of profit or loss of business or special, indirect, consequential or punitive damages to the indemnified party of any nature whatsoever.

9.5 
No party to this Agreement shall be required to defend or indemnify any other party under this Section 8, if the damage, loss, injury, cost or expense is finally adjudged to have been caused by the indemnified party’s own negligence or willful misconduct.


9.6 The indemnity obligations of this Section 9 shall survive the termination of this Agreement.

10.
TERM


The initial term (“Term”) of this Agreement shall be for three (3) years from the Effective Date of this Agreement and shall be renewable for additional one-year terms upon mutual written agreement of the Parties unless terminated pursuant to Section 11.  In no case shall this Agreement remain in effect longer than five (5) years from the date of this Agreement.  
11.
TERMINATION

11.1 For Cause: Either party may terminate this Agreement for cause based upon material breach of this Agreement by the other party, provided that the non-breaching party shall give the breaching party written notice specifying the breach and shall afford the breaching party a reasonable opportunity to correct the breach.  If within thirty (30) days after receipt of a written notice the breaching party has not corrected the breach or, in the case of a breach which cannot be corrected in thirty (30) days, begun and proceeded in good faith to correct the breach, the non-breaching party may declare the breaching party in default and terminate the Agreement effective immediately.  The non-breaching party shall retain any and all other remedies available to it under the law.

11.2
Gratuities: The City may, by written notice to Gateway, terminate Gateway’s right to proceed under this Purchase Order/Vendor Contract upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise was offered or given by Gateway or any agent thereof to any City official, officer or employee.

11.3
For Reasons Beyond Reasonable Control of a Party: Either party may terminate this Agreement without recourse by the other where performance is rendered impossible or impracticable for reasons beyond such party's reasonable control such as but not limited to an act of nature; war or warlike operations; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.

11.4
For Public Convenience: The City may terminate this Agreement in whole or in part whenever the City determines that such termination is in its best interest (including but not limited to for lack of continuing appropriations).  In such a case Gateway shall be paid for all items Accepted by the City. 

11.5
Notice: Notice of termination shall be given by the party terminating this Agreement to the other not less than ten (10) working days prior to the effective date of termination. 

11.6
The termination of this Agreement shall not affect the obligations of either party under any Orders dated and Accepted prior to the effective date of termination or any warranties that may expire after the date of termination.

12. RESERVED

13.
CONFIDENTIALITY

13.1
Both Parties agree to the confidentiality terms in accordance with the Mutual Non-disclosure Agreement, Exhibit D.

13.2
Gateway acknowledges that the City of Seattle is subject to the Public Disclosure Act of the State of Washington and any information or documents provided to the City may be subject to disclosure under the Act.  RCW 42.17.010 et seq.   Proprietary materials provided to the City which Gateway wishes to protect against public disclosure must be conspicuously marked as “Confidential Proprietary Information.”  In the event any request is made for confidential information so marked, the City will promptly notify Gateway of the request.  Upon notice by the City of a public disclosure request, Gateway shall take such legal action as it deems necessary and appropriate to prevent the release of such information, and the City shall have no further obligations in this regard.  The City shall not be liable to Gateway in the event disclosure is required by law or court order or Gateway fails to or is unsuccessful in preventing disclosure. 

14.
FORCE MAJEURE


In the event that either party is prevented from performing or is unable to perform any of its obligations under this Agreement, except for payment, due to any Act of God, fire, casualty, flood, war, strike, lockout, epidemic, destruction of the production facilities, riot, insurrection, production material or personnel unavailability, or any other cause beyond the reasonable control of the party invoking this section, and if such party shall have used reasonable efforts to mitigate its effects and given prompt written notice to the other party, its performance shall be excused, and the time for performance shall be extended for the period of delay or inability to perform due to such occurrences.

Major Emergencies or Disasters: The following provision shall be in effect only during major emergencies or disasters when the City has activated its Emergency Operations Center and Gateway has been given notice by the City that such activation has occurred. The City is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, the City is contracting with Gateway under the following terms and conditions: Gateway shall provide to the City, upon the City’s request, such goods and/or services at such time as the City determines. In the event Gateway is unable to meet the delivery date commitment due to circumstances beyond the reasonable control of Gateway, Gateway shall make such delivery as soon as practicable.  If Gateway is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, Gateway shall immediately assist the City in whatever manner is reasonable to gain access to such goods and/or services.  In the event that Gateway is unable to provide such goods and/or services as requested by the City, Gateway may offer to the City limited substitutions for its consideration and shall provide such substitutions to the City as required above, provided Gateway has obtained prior approval from the City for such substitution.  Gateway shall charge the City the price determined in this Purchase Order/Vendor Contract for the goods and services provided, and if no price has been determined, it shall charge the City a price that is normally charged for such goods and/or services (such as listed prices for items in stock).  In the event that the City’s request results in Gateway incurring unavoidable additional costs and causes Gateway to increase prices in order to obtain a fair rate of return, Gateway shall charge the City a price not to exceed the cost/profit formula found in this Purchase Order/Vendor Contract. Gateway acknowledges that the City is procuring such goods and/or services for the benefit of the public.  Gateway, in support of public good purposes, shall consider the City as a customer of first priority and shall make commercially reasonable effort to provide to the City the requested goods and/or services in a timely manner. For purposes of this Purchase Order/Vendor Contract, a “major emergency” or “disaster” shall include, but is not limited to a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or any combination of the above.

15. RECYCLED CONTENT


Whenever practicable, Gateway shall use reusable products, recyclable products and recycled-content products including recycled content paper on all documents submitted to the City.  Gateway shall certify, in the form of a label on the product or a sworn statement accompanying Gateway’s response to a City Request for Price Quotations, the percentage of recycled content in every product proposed to be sold to the City, including the percentage of post-consumer waste in such product.

16. 
NON-DISCRIMINATION AND EQUAL EMPLOYMENT OPPORTUNITY
During the term of this Purchase Order/Vendor Contract, Gateway agrees as follows: Gateway will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification. Gateway will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following: employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship. Gateway agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the City’s Executive Services Director setting forth the provisions of this nondiscrimination clause.

Americans with Disabilities Act: Gateway shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Purchase Order/Vendor Contract.  In particular, if Gateway is providing services, programs, or activities to City employees or members of the public as part of this Purchase Order/Vendor Contract, Gateway shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Purchase Order/Vendor Contract.

17.
NON-DISCRIMINATION IN CONTRACTING

Notwithstanding any other provision in this Purchase Order/Vendor Contract, City utilization requirements for Women and Minority Business Enterprises (“WMBEs”) shall not apply to this Purchase Order/Vendor Contract.  No minimum level of WMBE subcontractor participation shall be required as a condition of receiving award of the contract and no preference will be given to a bidder for its WMBE utilization or WMBE status.  Any affirmative action requirements set forth in any federal regulations or statutes included or referenced in the RFQ will continue to apply.  

The City encourages Gateway to employ a workforce reflective of the region’s diversity. 

Discrimination – The Contractor shall not create barriers to open and fair opportunities for WMBEs to participate in all City contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.  In considering offers from and doing business with subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or physical disability in an otherwise qualified disabled person.

Record-Keeping – The Contractor shall maintain, for at least 12 months after expiration or earlier termination of the term of this Purchase Order/Vendor Contract, relevant records and information necessary to document the Contractor’s utilization of WMBEs and other businesses as subcontractors and suppliers in this contract and in its overall public and private business activities.  The Contractor shall also maintain all written quotes, bids, estimates, or proposals submitted to the Contractor by all businesses seeking to participate as subcontractors or suppliers in the contract.  The City shall have the right to inspect and copy such records.  If this Purchase Order/Vendor Contract involves federal funds, the Contractor shall comply with all record-keeping requirements set forth in every applicable federal rule, regulation and statute referenced in the contract documents.

Affirmative Efforts to Utilize WMBEs –- The City encourages the utilization of Minority Business Enterprises (“MBEs”) and Women Business Enterprises (“WBEs”) (collectively, “WMBEs”), in all City contracts.  The City encourages the following practices to open competitive opportunities for WMBEs:

· Placing all qualified WMBEs attempting to do business in The City of Seattle on solicitation lists, and providing written notice of subcontracting opportunities to WMBEs capable of performing the work, including without limitation all businesses on any list provided by the City, in sufficient time to allow such businesses to respond to the written solicitations.

· Breaking down total requirements into smaller tasks or quantities, where economically feasible, in order to permit maximum participation by small businesses including WMBEs.

· Establishing delivery schedules, where the requirements of the contract permit, that encourage participation by WMBEs.

· Providing WMBEs that express interest with adequate and timely information about plans, specifications, and requirements of the contract.

· Utilizing the services of available minority community organizations, minority contractor groups, local minority assistance offices, the City of Seattle, and other organizations that provide assistance in the recruitment and placement of WMBEs.

Sanctions for Violation –- Any violation of the mandatory requirements of this WMBE Utilization provision shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by contract and by applicable law.

18.
PUBLICITY

Gateway shall not advertise or publish the fact that the City has contracted to purchase items from Gateway without the City’s prior written approval.

19.
BINDING EFFECT

The provisions, covenants and conditions in this Agreement apply to bind the parties, their legal heirs, representatives, successors, and assigns. 

20.
INSURANCE
Gateway shall be required, at its sole cost and expense, to secure and maintain continuously a policy or policies of insurance during the term of the Contract, known as:  

(1) Commercial General Liability written on an insurance industry standard occurrence form (ISO form CG 00 01) or equivalent, including premises/operations; products/completed operations; personal/advertising injury; contractual liability; and independent contractors liability. The minimum limits of liability for bodily injury and property damage shall be $1,000,000 each occurrence and $2,000,000 general, products/completed operations aggregate;  

(2) If any vehicle is used in the conduct of Gateway’s business, a policy of Business Automobile Liability written on an insurance industry standard form (ISO form CA 00 01) or equivalent, to include coverage for owned, non-owned, leased or hired vehicles.  The minimum limits of liability for Bodily injury and property damage shall be $1,000,000 per accident; 

(3) If any work under this Contract will be performed by a resident of the State of Washington, Worker’s Compensation for the State of Washington (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington.;  

(4) The insurance as provided under items (1) and (2) above shall be endorsed to include The City of Seattle, its officers, elected officials, employees, agents and volunteers as additional insured (on ISO form CG2010 11/85 or equivalent), and shall not be reduced or cancelled without endeavoring to provide thirty (30) days prior written notice to the City;  

(5) Gateway’s insurance shall (a) be primary as respects the City, and any other insurance maintained by the City shall be excess and non-contributing with Gateway’s insurance;  (b) provide A "Separation of Insureds" or "severability of interests" clause indicating essentially that "except with respect to the limits of insurance, and any rights or duties specifically assigned to the first named insured, this insurance applies as if each named insured were the only named insured, and separately to each insured against whom claim is made or suit is brought";  

(6) Evidence of Insurance - The following documents must be provided as evidence of insurance coverage:  (a) A copy of the policy's declarations pages, showing the policy effective dates, limits of liability and the Schedule of Forms and Endorsement; (b) A copy of the endorsement naming the City of Seattle s an Additional Insured, showing the policy number and signed by an authorized representative. Our policy has a blanket additional insured endorsement; separate endorsements are not issued. 

(7) Work will not be permitted until the City receives insurance documents as specified above.  The City may withdraw its intent to award if acceptable insurance is not received within fourteen (14) days from the date of the City of Seattle’s intent to ward notification.

21.
COMPLIANCE WITH LAW: 
21.1
General Requirement: Gateway, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers.

21.2
Licenses and Similar Authorizations: Gateway, at no expense to the City, shall secure and maintain in full force and effect during the term of this Agreement all required licenses, permits, and similar legal authorizations, and comply with all related requirements.

22.
COMMUNICATIONS


Any notice, request, consent or other communication required or permitted under this Agreement shall be in writing and shall be deemed to have been duly given (a) when received if personally delivered, (b) within five (5) days after being sent by registered or certified mail, return receipt requested, postage prepaid, to the parties (and to the persons to whom copies shall be sent), or  (c) when a confirmation of proper transmission has been printed if sent by fax or telegram (but only if followed up by prompt confirmation by personal delivery or mail in accordance with the foregoing clauses), at the respective addresses of the parties set forth below:

If to Buyer:






If to Gateway:

City of Seattle






Gateway Companies, Inc.

700 Third Ave., Room 910




610 Gateway Drive, R-30

Purchasing Services, Executive Services Dept. Lake 
N. Sioux City, SD  57049-2000

Seattle, WA  98104.1803




Attn: Kristin J. Mogensen

Attn: 
Sonia Glenn, Senior Buyer



Contract Administrator

206-684-0445 (phone)




800-779-2000 ext. 28971 (phone)

206-233-5155 (fax)





605-232-2701 (fax)

sonia.glenn@ci.seattle.wa.us




kris.mogensen@gateway.com
23. 
WAIVER


Failure of either Party to enforce at any time, or for any period of time, any provision of this Agreement, shall not constitute a waiver of that provision or in any way waive any other term or affect the validity of this Agreement.

24.
ASSIGNMENT

Neither Party shall assign nor transfer any interest in this Agreement or assign any claims for money due or to become due under this Agreement without the prior written approval of the other Party.  Notwithstanding the foregoing, Gateway may assign the proceeds of this Agreement for the benefit of creditors upon 21 days advance written notice to the City.  Vendor Relations, Suite 910, 700 – 3rd Avenue, Seattle, WA  98104.

25.
REMEDIES CUMULATIVE
Remedies under this Purchase Order/Vendor Contract are cumulative; the use of one remedy shall not be taken to exclude or waive the right to use another. 

26.
INDEPENDENT CONTRACTOR


 The Parties to this Agreement are independent contractors and are in no way the other party’s legal representative, or agent.  Neither Party under any circumstances shall be deemed to be the agent or representative of the other Party, nor shall either Party have the right to enter into any contracts or commitments in the name of the other Party or otherwise to bind or commit the other Party.

27.
DISPUTE RESOLUTION

27.1
All disputes arising out of or in connection with this Agreement shall be handled as follows. A representative of the party who raises the dispute will notify the other party’s representative in writing of the dispute, and the non-complaining party will exercise good faith efforts to resolve the matter by mutual agreement as expeditiously as possible within ten (10) business days. Failing such resolution, the matter will be submitted to a senior manager of each party for resolution by mutual agreement as expeditiously as possible within ten (10) business days. Failing such resolution, the matter will be submitted to an executive officer of each party for resolution by mutual agreement as expeditiously as possible within thirty (30) calendar days. 

27.2
Failing resolution by the parties’ executive officers, the dispute shall be submitted to arbitration in accordance with the provisions contained in Section 9, Dispute Resolution, of the then-current Gateway( Business Products Limited Warranty and Terms & Conditions Agreement, the current version being attached hereto as Exhibit A.

27.3
Notwithstanding the foregoing procedures, each party shall have the right to seek immediate injunctive or other judicial relief against or from any ongoing or impending injury or damage which the foregoing dispute resolution procedure would not reasonably avoid.

28.
SEVERABILITY

If any provision contained in this Agreement is or becomes invalid, illegal, or unenforceable in whole or in part, such invalidity, illegality, or unenforceability shall not affect the remaining provisions and portions of this Agreement.
29.
GOVERNING LAW AND VENUE

This Agreement shall be governed by the laws of the State of Washington.  The venue for any action relating to this Agreement shall be in the Superior Court for King County, State of Washington.

30.
COMPLETE AGREEMENT AND ORDER OF PRECEDENCE
This Agreement, including all attachments referenced herein, constitutes the entire agreement between the City and Gateway.  The City’s RFQ, all addenda to the RFQ, and Gateway’s response to the RFQ are explicitly included in this Purchase Order/Vendor Contract.  Where there is any conflict among or between any of these documents, the controlling document shall be the first listed in the following sequence:  

A.
The most recently issued amendment to this Agreement;  

B.
This Agreement and Exhibits, A-1(Warranty), A-2 (Software Installation At Gateway Custom Integration Services (CIS), A-3, A-4, A-5 (Service Assistance Program Discount Option Client Acknowledgement Letter), B (Non disclosure), C (Employee Purchases, and D (Recycling);  

C.
The most recently issued addendums to the City’s RFP; 

D.
City of Seattle’s Invitation to Bid, Request for Proposal 92008, dated February 23, 1999;

E.
Gateway Proposal Response dated April 20, 1999.

31.
SURVIVAL OF OBLIGATIONS

 Upon termination of this Agreement pursuant to Section 11, the Parties shall have no further rights and obligations under this Agreement, except with respect to Sections 5, 6, 7, 9, 10, 11, 13, 16, 17, 22, 23, 25, 26, 27, 28, 30 and 31 which shall survive the termination of this Agreement.

IN WITNESS WHEREOF, this Agreement has been executed by the duly authorized representatives of the respective parties, as of the date first written above.
GATEWAY COMPANIES, INC.


CITY OF SEATTLE

By:
________________________


By:
________________________

Name:
Kimberly A. Hepburn



Name:
________________________


Title:
Senior Manager Contracts


Title: 
________________________

Date:
________________________


Date:
________________________

Exhibit A-1

Warranty

PLEASE READ THIS DOCUMENT CAREFULLY!

IT CONTAINS IMPORTANT INFORMATION

ABOUT YOUR RIGHTS AND OBLIGATIONS AS WELL AS LIMITATIONS AND EXCLUSIONS THAT APPLY TO YOU

GATEWAY( BUSINESS PRODUCTS

LIMITED WARRANTY AND TERMS & CONDITIONS

AGREEMENT

GATEWAY COMPANIES, INC.

610 GATEWAY DRIVE

N. SIOUX CITY, SOUTH DAKOTA 57049

THIS AGREEMENT CONTAINS THE LIMITED WARRANTY AND TERMS AND CONDITIONS THAT APPLY TO GATEWAY GP-SERIES, E-SERIES, SERVERS, SOLO, GATEWAY PROFILE, AND DESTINATION LINES OF COMPUTERS AND SERVICES PURCHASED DIRECTLY FROM GATEWAY COMPANIES, INC. (“GATEWAY”) OR ONE OF ITS AUTHORIZED RESELLERS (“RESELLER”).  THE TERM "PRODUCT" MEANS GATEWAY-BRANDED HARDWARE DESCRIBED IN YOUR PURCHASE RECEIPT OR INVOICE.  THE TERM "PRODUCT" DOES NOT INCLUDE SOFTWARE, NON-GATEWAY-BRANDED EXTERNAL HARDWARE PERIPHERALS SUCH AS JOYSTICKS, PRINTERS, SCANNERS, ETC., AND THEIR RELATED DOCUMENTATION (COLLECTIVELY “ACCESSORIES”).  PLEASE BE CERTAIN TO READ THE INDIVIDUAL WARRANTIES FOR ACCESSORIES CONTAINED IN THE SHIPPING CARTONS. “SERVICES” MEANS THE SERVICES DESCRIBED IN SECTION 4 THAT YOU PURCHASED FROM GATEWAY, AS IDENTIFIED ON YOUR PURCHASE RECEIPT OR INVOICE. YOU AGREE THAT THIS AGREEMENT APPLIES TO YOUR PURCHASE OF THE PRODUCT, ACCESSORIES AND SERVICES. AFTER YOUR LIMITED MONEY BACK GUARANTEE EXPIRES, THE REMAINING PROVISIONS OF THIS AGREEMENT WILL CONTINUE TO APPLY.  THIS DOCUMENT CONTAINS A DISPUTE RESOLUTION CLAUSE.  PLEASE SEE SECTION 9 BELOW.  

1.
GENERAL TERMS OF SALE

A.
INSPECTION OF PRODUCT UPON RECEIPT.  You must examine the Product and Accessories when you receive them.  If any item is damaged or missing, you must notify Gateway within thirty (30) days from the date of delivery. 

B.
SHIPMENT & TITLE.  Gateway will arrange to ship the Product and Accessories to your address. Title to the Product and Accessories passes to you upon delivery to the carrier and risk of loss passes to you upon delivery. The costs of shipping and handling will be shown on your packing slip, purchase receipt or invoice (“invoice”).  Gateway will inform you of estimated shipment dates, but it will not be responsible for delays in delivery due to events beyond its control, including shortage of materials, labor strikes, transportation failures, or acts of God.

C.
PRICE & PAYMENT.  Your total price for the Product, Accessories and Services will be stated on your invoice.  Prices and configurations advertised are subject to change without notice or obligation prior to acceptance of your order.  Prices advertised do not include shipping and handling, or applicable sales taxes, and these will be added to the price you pay.  Any existing or new taxes or fees charged by any governmental authority will be added to your invoice.

D.
FINANCING OPTIONS; NON-PAYMENT OR LATE PAYMENTS.  If you make monthly payments through a Gateway-sponsored financing program, you are legally obligated to make the specified payment monthly.  If you fail to make payment or make late payments, you may be charged interest on overdue amounts, and may be subject to other sanctions permitted by law.  The total payments will be based on the Product, Accessories and Services you purchase and the financing package you select.
E.
REMANUFACTURED PRODUCTS. Your Product and its components are new or equivalent to new in accordance with industry standards, unless you ordered a remanufactured Product as shown on your invoice. Remanufactured Products are systems that contain components (or entire systems) that have been owned by other clients and returned to Gateway.
2.
LIMITED MONEY BACK GUARANTEE.  Gateway offers a limited money back guarantee for thirty (30) days on new Products and Accessories and five (5) days on remanufactured Products and Accessories. The limited money back guarantee is not available on Products and Accessories purchased from a Reseller. TO RECEIVE A REFUND UNDER THE LIMITED MONEY BACK GUARANTEE, YOU MUST NOTIFY GATEWAY OF YOUR DESIRE TO RETURN THE PRODUCT AND ACCESSORIES WITHIN THIRTY (30) DAYS OR FIVE (5) DAYS, AS APPLICABLE, FROM THE DATE YOU RECEIVED YOUR PRODUCT. YOU MUST ALSO RETURN THE PRODUCT AND ALL ACCESSORIES TO GATEWAY’S DESIGNATED ADDRESS WITHIN SEVEN (7) DAYS AFTER YOU RECEIVE A RETURN MERCHANDISE AUTHORIZATION (“RMA”) KIT AND OTHERWISE FOLLOW THE PROCEDURES SET FORTH IN THIS SECTION 2.

A.
Gateway will refund the original purchase price of the Product, Accessories, unperformed Services and applicable sales taxes. SHIPPING, HANDLING, INSURANCE FEES, AND FEES FOR SERVICES THAT HAVE BEEN PERFORMED (INCLUDING APPLICABLE SALES TAXES) THAT YOU PAID WHEN YOU BOUGHT YOUR PRODUCT AND ACCESSORIES ARE NOT REFUNDABLE, AND WILL BE DEDUCTED FROM YOUR REFUND.
B.
Contact Gateway Client Support with your Client ID number, system serial number, and order number.  We will provide you with an RMA kit, which will include an RMA number, authorize the return of your Product and/or Accessories, and provide other instructions and requirements.  YOUR REFUND MAY BE DELAYED IF YOU DO NOT FOLLOW THE RMA PROCEDURES INCLUDED WITH THE RMA KIT.
C.
Ship the Product and/or Accessories to the appropriate addresses printed on the labels contained in the RMA kit using the original boxes and packing material.  Write the RMA number in large, clear characters on the outside of each box you ship.  You must include a copy of your packing slip with the returned Product and Accessories to establish proof of purchase.  You must also return all disks, cables, and manuals supplied with the Product and Accessories.  YOU ARE RESPONSIBLE FOR THE PRODUCT AND ACCESSORIES UNTIL GATEWAY RECEIVES THEM, AND YOU ARE RESPONSIBLE FOR ALL SHIPPING, HANDLING, AND INSURANCE CHARGES.  ANY OF THESE CHARGES PAID BY GATEWAY WILL BE DEDUCTED FROM YOUR REFUND.
D.
The returned Product and Accessories must be in the same condition as you received them.  You must return all pre-loaded software with the Product to obtain a refund for the Product, and you may only return pre-loaded software if you choose to return the Product. You may return other software only if the package has not been opened.

E.
If you are expecting a refund, please allow a reasonable period of time for the Product and/or Accessories to arrive at Gateway.  Gateway will inspect the Product and/or Accessories and, after they are accepted, process your refund within seven (7) business days.  Gateway will notify you if your Product and/or Accessories are not accepted.

F.
THE LIMITED MONEY BACK GUARANTEE IS NOT A WARRANTY.  GATEWAY MAY CHANGE OR CANCEL IT AT ANY TIME BEFORE ACCEPTING YOUR ORDER.  

To International Clients
The limited money back guarantee for international clients is the same as for clients within the United States. Please call Gateway Technical Support if you wish to exercise the limited money back guarantee.  In all cases, Gateway will not be responsible for any shipping and handling charges to and from Gateway, or paying or refunding customs fees, taxes, or VAT that may be due.

2. 3.
PRODUCT LIMITED WARRANTY; DISCLAIMER OF WARRANTIES.

A.
DISCLAIMER OF WARRANTIES.  THIS LIMITED WARRANTY IS THE ONLY WARRANTY APPLICABLE TO THE PRODUCT. ANY IMPLIED WARRANTY IS LIMITED IN DURATION TO THE LIMITED WARRANTY PERIOD DESCRIBED IN SECTION 3(B) BELOW. NO ORAL OR WRITTEN INFORMATION (INCLUDING BUT NOT LIMITED TO THE LIMITED MONEY BACK GUARANTEE), OR ADVICE GIVEN BY GATEWAY, ITS AGENTS OR EMPLOYEES SHALL CREATE A WARRANTY OR IN ANY WAY INCREASE THE SCOPE OF THIS LIMITED WARRANTY.
ANY AND ALL LIABILITY OF GATEWAY, GATEWAY, INC. AND THEIR AFFILIATES UNDER THIS AGREEMENT, INCLUDING ANY FAILURE OF THE PRODUCT TO BE YEAR 2000 COMPLIANT, IS EXPRESSLY LIMITED TO THE PRICE YOU HAVE PAID FOR THE PRODUCT AND ACCESSORIES.  YOUR SOLE REMEDY AGAINST THEM IN ANY DISPUTE UNDER THIS AGREEMENT SHALL BE TO SEEK RECOVERY OF THE AMOUNTS YOU HAVE PAID, PURSUANT TO SECTION 9, UPON THE PAYMENT OF WHICH THEY SHALL BE RELEASED FROM AND DISCHARGED OF ALL FURTHER OBLIGATIONS AND LIABILITY TO YOU.  IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER FOR SPECIAL, EXEMPLARY, PUNITIVE, CONSEQUENTIAL, INCIDENTAL OR INDIRECT DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOSS OF ANTICIPATED PROFITS OR REVENUE, ECONOMIC LOSS, LOSS OF DATA, LOSS OF USE OF THE PRODUCT OR ANY ASSOCIATED EQUIPMENT, COST OF CAPITAL, COST OF SUBSTITUTE OR REPLACEMENT EQUIPMENT, FACILITIES OR SERVICES, DOWN TIME, YOUR TIME, THE CLAIMS OF THIRD PARTIES, AND INJURY TO PROPERTY, REGARDLESS OF THE NATURE OF THE CLAIM, INCLUDING BUT NOT LIMITED TO, BREACH OF WARRANTY, BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE) OR STRICT LIABILITY, AND EVEN IF THE OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.  

THIS LIMITED WARRANTY GIVES YOU SPECIFIC LEGAL RIGHTS, AND YOU MAY ALSO HAVE OTHER RIGHTS THAT VARY FROM STATE TO STATE.  SOME STATES DO NOT ALLOW LIMITATIONS ON HOW LONG AN IMPLIED WARRANTY LASTS OR THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATIONS OR EXCLUSIONS MAY NOT APPLY TO YOU.  

B.
STATEMENT OF LIMITED WARRANTY. Gateway warrants to the original end-user that the Product (excluding Accessories) will be free from defects in materials and/or workmanship from the date of shipment for the period indicated on your invoice, except for portable batteries, docking stations, and Gateway-branded big screen monitors (27 inches or larger), with the exception of the Destination II PC/TV,  for which Products the warranty period is one (1) year, and mice, monitors, keyboards and LCD display screens for portables for which the warranty period shall not exceed three (3) years, from the date of shipment unless otherwise specifically indicated on your  invoice.  During the warranty period, Gateway will, at its option:  (1) provide replacement parts necessary to repair the Product, (2) replace the Product with a comparable Product, or (3) refund the amount you have paid for the Product, LESS DEPRECIATION, upon its return. Any replacement parts or Products will be new or serviceably used, comparable in function and performance to the original part or Product, and warranted for the remainder of the original warranty or thirty (30) days from the date of shipment of the replacement parts or Products, whichever is longer.  Purchasing additional parts or Products from Gateway does not extend this warranty period.
C.
LABOR & ON-SITE SERVICE. Gateway will provide factory labor to resolve Product warranty issues from the date of shipment for the period indicated on your invoice.  Gateway or a third party service provider will provide on-site warranty Service and/or service at authorized service centers for Product warranty issues from the date of shipment for the period indicated on your invoice. 

D.
THIS LIMITED WARRANTY IS NOT TRANSFERABLE.

E.
GATEWAY DOES NOT WARRANT ANY ACCESSORIES. Please refer to the individual warranty provided by the manufacturer of each Accessory. Defective Accessories, including CDs, DVDs, diskettes or other software media, that are delivered with your Product will be replaced by Gateway or its suppliers for thirty (30) days from the date you received your Product. YOU ARE RESPONSIBLE FOR THE ACCESSORIES UNTIL GATEWAY RECEIVES THEM, AND YOU ARE RESPONSIBLE FOR ALL SHIPPING, HANDLING, AND INSURANCE CHARGES.

F.
Gateway’s fax/modems do not work in every country.  Please contact Gateway’s International Client Support about specific countries before you travel abroad.

G.
YEAR 2000 READINESS DISCLOSURE.  The Product accessed using a Gateway-supplied BIOS will accurately process date data (including, but not limited to calculating, comparing and sequencing dates and calculating leap year) before, during, and after the calendar year 2000 A.D. when used in accordance with its product documentation and provided all other products used in combination with the Product properly exchange data with it.

H.
EXCLUSIONS.  THIS LIMITED WARRANTY COVERS NORMAL USE.  GATEWAY DOES NOT WARRANT AND IS NOT RESPONSIBLE FOR:

1.
DAMAGE CAUSED BY FAILURE TO PROVIDE A SUITABLE INSTALLATION OR OPERATING ENVIRONMENT FOR THE PRODUCT AND/OR ACCESSORIES;

2.
DAMAGE DURING SHIPMENT, OTHER THAN ORIGINAL SHIPMENT TO THE CLIENT IF GATEWAY’S CARRIER IS USED;

3.
DAMAGE CAUSED BY IMPACT WITH OTHER OBJECTS, DROPPING, FALLS, SPILLED LIQUIDS, OR IMMERSION IN LIQUIDS;

4.
DAMAGE CAUSED BY A POWER SURGE OR A DISASTER SUCH AS FIRE, FLOOD, WIND, EARTHQUAKE, OR LIGHTNING;

5.
DAMAGE CAUSED BY UNAUTHORIZED ATTACHMENTS, ALTERATIONS, MODIFICATIONS OR FOREIGN OBJECTS, INCLUDING, IN THE CASE OF SERVER PRODUCTS, ANY UNAUTHORIZED MODIFICATION OF FILES FROM TELNET OR CONSOLE SHELL (THIS INCLUDES, BUT IS NOT LIMITED TO CONFIGURATION FILES, SOFTWARE PROGRAMS AND DATA THAT ARE PART OF THE PRODUCT’S OPERATING SYSTEM);

6.
DAMAGE CAUSED BY ACCESSORIES;

7.
DAMAGE CAUSED BY THE USE OF THE PRODUCT OR ACCESSORIES FOR PURPOSES OTHER THAN THOSE FOR WHICH THEY ARE CUSTOMARILY USED;

8.
DAMAGE FROM IMPROPER INSTALLATION OR MAINTENANCE;

9.
DAMAGE CAUSED BY ANY OTHER ABUSE, MISUSE, MISHANDLING, OR MISAPPLICATION;

10.
CONSUMABLE PRODUCTS; 

11.
ACCESSORIES OR OTHER PRODUCTS OR SERVICES OF COMPANIES OTHER THAN GATEWAY; 

12.
DAMAGE CAUSED BY PROGRAMS, DATA, VIRUSES, OR OTHER FILES; 

13.
DAMAGE RESULTING FROM YOUR FAILURE TO BACK-UP YOUR DATA OR OTHER FILES; OR

14.
YEAR 2000 PROBLEMS CAUSED BY NON-GATEWAY PRODUCTS, SOFTWARE, OR ACCESSORIES.

I.
OBTAINING WARRANTY SERVICE.  To obtain service under this limited warranty, you must contact Gateway Technical Support. You may contact Gateway Technical Support via a variety of on-line, telephone, and other methods to diagnose hardware issues. Gateway will provide hardware diagnosis by one of these methods for no additional charge from the date of shipment for the period indicated on your invoice. After that period has expired, Gateway may charge you a fee to diagnose hardware issues. If Gateway determines that your Product or one of its parts is defective, Gateway may authorize the replacement of a part or the Product. If labor or on-site Service is available for your Product or issue as described in Section 3.C, the technician may utilize these means to resolve your issue. You may be asked to take your Product to a Gateway authorized service center to obtain warranty service.  PLEASE NOTE, ON-SITE SERVICE AND PRODUCT/PART REPLACEMENT ARE AT GATEWAY’S SOLE DISCRETION AND ARE CONSIDERED OPTIONS OF LAST RESORT. IN 

ADDITION, ON-SITE AND FACTORY WARRANTY SERVICE ARE ONLY AVAILABLE FOR THE PERIODS SET FORTH IN SECTION 3.C.  Gateway Technical Support personnel will work to resolve issues professionally and quickly, however, you must reasonably assist Gateway in providing technical support services.  Procedures for handling parts and replacements are outlined below. Procedures for handling on-site warranty Service are outlined in Section 4 or in a separate agreement with the third party service provider. Warranty service may be denied or limited if your account is not in good standing, including outstanding debt for replacement parts not returned to Gateway. If you choose to contact Gateway in writing, send your request for warranty service to the following address: Gateway Companies, Inc., Attn: Warranty Department, 610 Gateway Drive, North Sioux City, South Dakota 57049. 
Whether you are obtaining replacement parts, having repairs, or returning the entire Product and Accessories for a replacement, the following procedures must be followed. FAILURE TO FOLLOW THE PROCEDURES SET OUT IN THIS SECTION MAY RESULT IN DELAYS IN THE REPLACEMENT OF PARTS, REPAIR, OR REPLACEMENT OF YOUR PRODUCT, OR MAY RESULT IN ADDITIONAL CHARGES TO YOUR ACCOUNT.  GATEWAY RESERVES THE RIGHT TO REFUSE TO ACCEPT PRODUCTS WHERE THESE PROCEDURES ARE NOT FOLLOWED.

1.
If your technician decides that you need a replacement part(s) or replacement Product, he or she may require a credit card authorization or other security to receive replacement part(s) or Product and may require you to pay the cost of shipping the replacement part(s) or Product to you and the cost of  returning the defective part or Product to Gateway.  The technician will then authorize shipment of the required part(s) or Product to you.  An RMA Kit will be included with the replacement part(s) or system.  YOU ARE FINANCIALLY RESPONSIBLE FOR THE REPLACEMENT PART(S) OR PRODUCT. YOU MUST RETURN THE DEFECTIVE PART(S) OR PRODUCT UNLESS GATEWAY GIVES YOU OTHER WRITTEN DIRECTIONS.  IF YOU FAIL TO RETURN THE DEFECTIVE PART(S) OR PRODUCT WITHIN SEVEN (7) DAYS OF RECEIPT OF THE RMA KIT, YOU WILL BE RESPONSIBLE FOR THE ORIGINAL SALES VALUE OF THE REPLACEMENT PART(S) OR PRODUCT. . YOU ARE RESPONSIBLE FOR PAYING ALL SHIPPING, HANDLING, AND INSURANANCE CHARGES RELATED TO THE SHIPMENT OF PARTS OR PRODUCT TO AND FROM GATEWAY FOR REPAIR AND REPLACEMENT. 

2.
If your technician decides that Gateway will repair part(s) or Product, he or she will provide you with instructions about how to return the part(s) or Product to Gateway for repair. Include a brief summary of the problem.  Include your Client ID number, Product serial number, and order number.  List the name and telephone number of the person Gateway is to contact with any questions regarding the system and/or repair. Gateway will repair your Product as quickly as is reasonably possible. 

3.
Back up all files before returning the Product and/or Accessories for repair or replacement.  Gateway recommends that you have an external back-up system at all times to reconstruct lost or altered files, data, or programs.  GATEWAY IS NOT RESPONSIBLE FOR ANY LOSS OF YOUR DATA.
4.
You acknowledge and agree that the diagnostic or repair Services of Gateway are provided without any obligation of confidentiality or non-disclosure on the part of Gateway, its employees or agents.  You are advised to delete or otherwise remove from the Product, prior to delivering the Product to Gateway, any files or data you consider private, confidential or proprietary.  You understand and agree that a failure to delete or otherwise remove such files or data shall constitute your waiver of any privacy, confidentiality or proprietary rights with respect to such files or data.  If your Product contains software that enables Gateway technicians to diagnose and repair problems with your Product remotely, you hereby consent to such remote access to your Product by Gateway solely for such diagnostic and repair purposes.  

5.
Return any Product or Accessories in the original packing materials, or if these are not available, other suitable packing materials to prevent further damage.  Use the labels contained in your RMA Kit, if applicable.  Write the RMA number in large, clear characters on the outside of each box you ship.  FAILURE TO USE THESE LABELS OR INCLUDE THE RMA NUMBER MAY RESULT IN DELAYS.

6.
FOR YOUR PROTECTION, INSURE THE SHIPMENT FOR FULL REPLACEMENT VALUE.  YOU ARE RESPONSIBLE FOR ANY DAMAGE TO THE PRODUCT OR ACCESSORIES WHICH OCCURS DURING SHIPMENT TO GATEWAY.

WITH REGARD TO REPAIRS, REPLACEMENT PARTS OR PRODUCT REPLACEMENTS, GATEWAY IS NOT RESPONSIBLE FOR DAMAGE CAUSED BY ANY OF THE CONDITIONS LISTED IN PARAGRAPH 3.H, “EXCLUSIONS.”

To International Clients
The limited warranty is the same for clients who are located outside of the United States, except as stated in this paragraph. To obtain warranty service, you must contact Gateway in the same country from which the Product was shipped. On all orders for replacement parts or Product, you must pay for the replacement parts or Product and shipping and handling costs before Gateway will ship the replacement parts or Product.  Gateway will refund the cost of the replacement parts or Product when you return the defective parts or Product to Gateway.  Shipping and handling charges are not refundable.  GATEWAY IS ALSO NOT RESPONSIBLE FOR ANY CUSTOMS FEES, TAXES, OR VAT THAT MAY BE DUE. YOU ARE RESPONSIBLE FOR THESE CHARGES, EVEN IF YOU REFUSE DELIVERY OF THE PRODUCT.  ON ALL ORDERS FOR SERVICE, YOU ARE RESPONSIBLE FOR SHIPPING, HANDLING, AND INSURANCE CHARGES TO AND FROM GATEWAY, CUSTOMS FEES, TAXES, OR VAT THAT MAY BE DUE.

4.
ON-SITE SERVICES. Gateway provides both on-site warranty Service and installation and other Services in accordance with the terms and conditions of this Agreement.  Depending on the service package you purchased, on-site warranty and other services may be provided by a third party service provider under a separate agreement.  If you purchased on-site warranty Services when you purchased your Product, they are available for the time period described in Section 3.C.  Other Services provided by Gateway to you are optional and require the payment of a separate fee.  You may purchase Services at the time you purchase your Product or by calling Gateway after your original purchase.  Please contact Gateway Client Support for current prices and availability. Confirmation of your purchase of Services may be required before Gateway provides the Service under this Agreement.  Gateway may use independent contractors to provide Services.

A.
DESCRIPTION OF SERVICES. 
1.
On-Site Warranty Service.  Gateway will install replacement parts in your Product as necessary to correct defects covered under the limited warranty applicable to the Product.  On-site warranty Service is not available for mice, monitors, keyboards, docking stations, and similar external components of the Product.

2.
Installation Services. A Gateway authorized technician will install and verify the operation of your Product. This service does not include network installation.

3.
Network Installation Services. A Gateway authorized technician will install and connect the network cards, applicable software and Products purchased from Gateway as part of a business network solution.  You must ensure that proper network wiring is available and that your existing products meet the minimum requirements necessary for connection to your network. Please call Gateway Client Support for information on the minimum requirements for this service. Please Note: The Gateway technician will not perform troubleshooting on your network wiring.  All troubleshooting of wiring requested by you shall be subject to a separate fee.  If installation Services are required to be rescheduled due to network wiring issues, you may incur additional charges.

4.
Gateway Server Hardware Diagnostic Services.  Under this Service, Gateway will dispatch an authorized technician to your place of business to diagnose issues covered under the limited warranty applicable to your Gateway server Product. On-site diagnostics are not available for mice, keyboards, monitors, or non-Gateway branded hardware. To initiate on-site diagnostics, you must contact Gateway as described in Section 3.I and Gateway will attempt to diagnose and resolve your issue remotely. If Gateway determines your issue is covered under the limited warranty applicable to your Product and cannot be diagnosed over the phone, then within four (4) hours Gateway will dispatch an on-site technician to complete the diagnosis of your issue. Gateway will work diligently to resolve your issue, but it cannot guarantee that your issue will be resolved in any particular time. The on-site visit will be for issue diagnostics only.  If the technician determines that a replacement part or Product is needed, it will be ordered and installed under Gateway’s standard on-site service policies. You may purchase coverage under this Service for terms of up to three (3) years, running from the date of shipment of the Product. Because this Service is not available in some locations, Gateway may not be able to provide the Service if you move your server Product from the location to which it was originally shipped by Gateway.
5.
Gateway Server 4 Hour Response Service. Under this Service, Gateway will dispatch an authorized technician to your place of business to diagnose and repair issues covered under the limited warranty applicable to your Gateway server Product. On-site repairs under this Service apply to components of the Product necessary to keep it up and running. On-site diagnostics and repairs are not available for mice, keyboards, monitors, or non-Gateway branded hardware. To initiate on-site diagnostics and repair, you must contact Gateway as described in Section 3.I and Gateway will attempt to diagnose and resolve your issue remotely. If Gateway determines your issue is covered under the limited warranty applicable to your Product and on-site repair service is necessary to restore your Product to an up-and-running condition, then within four (4) hours Gateway will dispatch an on-site technician to complete the diagnosis of your issue and install replacement parts as necessary to restore your Product to an up-and-running condition. Gateway will work diligently to resolve your issue, but it cannot guarantee that your issue will be resolved in any particular time. Cosmetic and similar repairs that do not materially affect the operation of your Product will be resolved under Gateway’s standard on-site service policies. You may purchase coverage under this Service for terms of up to three (3) years, running from the date of shipment of the Product. Because this Service is not available in some locations, Gateway may not be able to provide the Service if you move your server Product from the location to which it was originally shipped by Gateway. This service may not be available for up to 30-days after your Product is delivered to you, depending on your system configuration and parts stocking levels in your service area. During this start-up period, Gateway will use its best efforts to restore your Product to an up-and-running condition as soon as possible.
6.
Data Migration Services. A Gateway technician will transfer data from an old personal computer to a new Product purchased from Gateway. The cost of this service is based on the amount of data that is transferred: up to 200 mb, 400 mb, and greater than 400 mb. In addition, you may be charged extra fees if you do not perform all of your responsibilities as set forth in this Agreement or if it necessary to reschedule service because you have not performed these responsibilities. Only data files of standard format (e.g. *.xls, *.doc, *.ppt file extensions) will be transferred, no individual file may exceed 95 mb, no application software, operating system software, or databases will be transferred, and the operating system of the old personal computer must be Microsoft 3.1 or a subsequent release. Please call Gateway Client Support for information on additional technical requirements for this Service Upgrade.  Data migration services are available only in conjunction with system installation services. Data migration service is available in the continental United States. In addition to the other responsibilities set forth in this Agreement, you are responsible for completing the following tasks before the technician arrives:

a.
Creating a single folder (or directory) named “Migrate” and transferring to this folder all data that you want transferred from the from your old personal computer to your new Product;
b.
Conducting an anti-virus scan on the data prior to the service appointment;
c.
Ensuring all aspects of software security, including performing and reloading backups and licensing;

d.
Converting data to new file formats (e.g. WordPerfect to Word);

e.
Noting the size of “Migrate” folder or directory before and after migration service to ensure that all data was successfully transferred;

f.
Ensuring that systems are prepared and functional for migration services;

g.
Creating a backup copy of all data that will be transferred;

h.
Ensuring that there are an adequate number of electrical outlets for old equipment and new equipment to be utilized at the same time;

i.
Ensuring that old equipment is in working condition for data migration services (e.g. functional serial/parallel ports, system boots properly, etc.);

j.
Obtaining “quick fixes” from OEMs that may be need to address any compatibility issues that occur post migration.

7.
Deinstallation Services. Gateway will disconnect the monitor, keyboard, mouse, and peripherals from your old personal computer, box the system using packing materials you supply (you may use the packing materials from your new Product, if sufficient), and transport the old system to a central location within the same building or floor on a dolly or utility cart that you supply. Deinstallation services are available only in conjunction with system installation services. Deinstallation services are available in the continental United States. 

8.
Disposition Management Services. Gateway will provide transportation and disposition of used PC products, described as monitors (up to 21 inches), keyboards, mice, printers, scanners, portable and desktop personal computers (“Eligible Assets”). Title to all Eligible Assets passes to Gateway when they are picked up from your location. Disposition Management Services are available in the continental United States in those areas located in a business zone (not available for residential locations). In addition to the other responsibilities set forth in this Agreement, you are responsible for completing the following tasks before the technician arrives:

a.
Packaging the Eligible Assets in individual cartons not exceeding 30 inches in length, 27 inches in width and 42 inches in height (deinstallation services are available from Gateway for a separate fee, although you must tape al cartons closed);

b.
Completing the “Inventory Worksheet for Disposition Management” and submitting it to Gateway (assets not appearing on the inventory may be refused for shipment or subject to an additional fee);

c.
Having all Eligible Assets, packaged and ready for shipping, assembled at one location on the scheduled pick-up day. 

9.
International Parts Exchange for Portable Computers. From the date of shipment for the period stated in your purchase receipt or invoice, Gateway will provide you with access in selected international locations to replacement parts for warranty repairs to your portable computer Product. Available locations, hours of service, and parts availability change from time to time. To initiate service, you must contact Gateway Technical Support at 605-232-2805 for a diagnosis of your issue and follow other applicable procedures for obtaining warranty service. If Gateway determines that a replacement part or Product is needed, Gateway will direct you to the nearest service depot where you may go to obtain the replacement part or Product. You may elect to have the replacement part or Product shipped to you from the nearest service depot for an additional charge. 

B.
AVAILABILITY OF SERVICES.  Gateway will provide the Services described in this Agreement for Products located in the United States, Puerto Rico, and Canada.  Services are available during reasonable business hours.  The location and hours of service may vary, and on-site Services may not be available in all locations.  PLEASE CONSULT WITH YOUR PRODUCT SALES REPRESENTATIVE BEFORE PURCHASING A SERVICE TO DETERMINE WHETHER SERVICE IS AVAILABLE AT YOUR LOCATION AND THE HOURS OF AVAILABILITY. GATEWAY RESERVES THE RIGHT TO REFUSE OR CANCEL SERVICE TO A CLIENT IF GATEWAY DETERMINES THAT YOU HAVE FAILED TO COMPLY WITH ANY OF YOUR RESPONSIBILITIES DESCRIBED IN SECTION 4.D BELOW. 
C.     SCHEDULING ON-SITE SERVICE. Contact Gateway Technical Support to obtain on-site Service. On-site Service appointments will be scheduled and conducted as indicated below: 

1.
When Gateway determines that on-site service is necessary, a Gateway authorized technician will contact you and, using the estimated delivery time for the part or Product to be installed, the Gateway technician will schedule an Estimated Time of Arrival ("ETA"). 

2.
On the day of the scheduled service appointment, the technician will contact you to verify that the part or Product to be installed has arrived at your location.  If the part or Product has not yet arrived, you must inform the technician and schedule a new appointment.

3.
After the technician completes the on-site Service and reviews the repairs with you, you must pack up the non-functioning part or Product and return it to Gateway as described in Section 4.I, “Obtaining Warranty Service”.  

D.
CLIENT RESPONSIBILITIES.  For all on-site Services described in this Agreement, you are responsible for the following obligations.  You acknowledge and agree that Gateway's provision of on-site Services is contingent on your full satisfaction of these obligations. Your responsibilities include:

1.
Ensuring that the technician is not exposed to unsafe, unhealthy, abusive, violent or illegal activities, environment or conduct:

2.
Ensuring that the Product to be installed or serviced is present at the actual service or installation location;

3.
Providing the Gateway technician with full access to the location where the installation or on-site Service will be performed;

4.
Ensuring the installation or service area is free from loose plastic, papers and styrofoam cups, any of which could cause static charges;

5.
Providing a suitable installation and operating location for the Product, which location, at a minimum, is designed to (a) support the size and weight of the Product; (b) provide sufficient space, electrical power, and, if applicable, network cable for the Product, (c) contain the appropriate number and types of electrical outlets, analog phone jacks, and, if applicable, network cables, within reach of the Product, and (d) avoid the possibility of damage caused by impact with other objects, falls, spilled liquids or immersion in liquids, or misuse (a list of the specific requirements for each Product is available from Gateway Technical Support);

6.
Ensuring that the Product to be serviced or installed is located in an environment that poses no potential health or safety hazard to the Gateway technician;

7.
Backing up proprietary and confidential information and maintaining a procedure external to the hardware products for reconstruction of lost or altered files, data, or programs (GATEWAY SHALL NOT BE RESPONSIBLE FOR LOSS OF ANY CLIENT DATA);

8.
Removing any third-party, non-Gateway products prior to the arrival of the Gateway authorized technician;

9.
Providing the Gateway technician with operating system software and applicable drivers supporting Gateway hardware (on diskette or CD) used during normal operation;

10.
Correctly packaging and returning non-functioning parts, Products or Accessories to Gateway; 

11.
HAVING A REPRESENTATIVE 18 YEARS OF AGE OR OLDER PRESENT WHEN THE GATEWAY AUTHORIZED TECHNICIAN IS PROVIDING ON-SITE SERVICE; and
12.
Any other obligations reasonably required by Gateway Technical Support or the Gateway authorized technician in order to provide the Services pursuant to this Agreement.
In addition, to reduce the risk of electrical damage to your system caused by power fluctuations, Gateway encourages the use of an uninterrupted power supply, which can be purchased from Gateway.

E.
SERVICE WARRANTY; DISCLAIMER OF WARRANTIES. Gateway warrants only that the Services will be performed in a professional and workmanlike manner.  ANY IMPLIED WARRANTIES ARE LIMITED TO THE TERM OF THIS AGREEMENT.  NO INFORMATION OR ADVICE (WRITTEN OR ORAL) PROVIDED TO YOU BY GATEWAY OR ITS CONTRACTORS, WILL CREATE A WARRANTY BY GATEWAY OR INCREASE THE SCOPE OF THIS AGREEMENT.  THIS AGREEMENT GIVES YOU SPECIFIC LEGAL RIGHTS, AND YOU MAY ALSO HAVE OTHER RIGHTS THAT VARY FROM STATE TO STATE.  SOME STATES DO NOT ALLOW LIMITATIONS ON HOW LONG AN IMPLIED WARRANTY LASTS, SO THE ABOVE LIMITATION MAY NOT APPLY TO YOU.
ANY LIABILITY OF GATEWAY, GATEWAY, INC. AND THEIR AFFILIATES AND SUPPLIERS FOR SERVICES PROVIDED UNDER THIS AGREEMENT IS EXPRESSLY LIMITED TO THE FEES YOU HAVE PAID FOR THE SERVICE GIVING RISE TO THE CLAIM.  YOUR SOLE REMEDY AGAINST THEM IN ANY DISPUTE UNDER THIS AGREEMENT SHALL BE TO SEEK RECOVERY OF THE AMOUNTS YOU PAID, UPON THE PAYMENT OF WHICH THEY SHALL BE RELEASED FROM AND DISCHARGED OF ALL FURTHER OBLIGATIONS AND LIABILITY TO YOU. IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER FOR ANY INDIRECT, SPECIAL, EXEMPLARY, CONSEQUENTIAL, OR INCIDENTAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOSS OF ANTICIPATED PROFITS OR REVENUE, ECONOMIC LOSS, LOSS OF DATA, LOSS OF USE OF THE PRODUCT OR ANY ASSOCIATED EQUIPMENT, COST OF CAPITAL, COST OF SUBSTITUTE OR REPLACEMENT EQUIPMENT, FACILITIES OR SERVICES, DOWN TIME, YOUR TIME, THE CLAIMS OF THIRD PARTIES, AND INJURY TO PROPERTY, REGARDLESS OF THE NATURE OF THE CLAIM, INCLUDING BUT NOT LIMITED TO, BREACH OF WARRANTY, BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE) OR STRICT LIABILITY, AND EVEN IF THE OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.  

SOME STATES DO NOT ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY TO YOU. 

5.     TECHNICAL SUPPORT.  Gateway provides a range of basic technical support options for the Product via a variety of on-line, telephone, and other methods. Current support methods are listed in the manual for your Product and are available on Gateway’s internet site at www.gateway.com. Using one of these methods, Gateway will help you reinstall the operating system and factory-installed software on your Product and restore it to the original factory configuration at no additional charge from the date of shipment for the period indicated on your  invoice. In addition, you will receive support (via on-line, telephone or other methods) for thirty (30) days from the date of delivery of your Product for any network operating system (“NOS”) delivered to you by Gateway for use with a Product. Gateway will assist you with the (i) installation of the NOS software on your Product; (ii) configuration of the NOS software so that it works with the networked Gateway computers you have purchased; and (iii) setup of the NOS software so that it is fully integrated with the third party Accessories you have purchased from Gateway. Gateway also will use commercially reasonable efforts to assist you during this period with technical troubleshooting with issues associated with the NOS software, and assistance with NOS error messages. Gateway technical support does not include any other support for the network environment in which any Product or Accessory may be installed, except as otherwise provided in a separate agreement between you and Gateway. 
Many of these technical support options are available to you for a variety of other issues without charge. Gateway will inform you before it provides you with technical support for which a fee will be charged.  Gateway may change the means through which it provides technical support at any time.  Some current support methods are listed below.  It is likely that many of your questions will be answered by the documentation shipped with, and information loaded on, the Product. GATEWAY DOES NOT GUARANTEE ISSUE OR ERROR RESOLUTION FOR ALL PROBLEMS YOU EXPERIENCE WITH A NOS.  

GATEWAY TECHNICAL SUPPORT DOES NOT INCLUDE ANY OF THE FOLLOWING, EXCEPT AS OTHERWISE PROVIDED IN A SEPARATE AGREEMENT BETWEEN THE CLIENT AND EITHER GATEWAY OR A THIRD PARTY SERVICE PROVIDER DESIGNATED BY GATEWAY: 

1.
FREE SOFTWARE OR NOS TUTORING.  Software tutoring is available for an additional fee.  Please call for availability and prices.
2.
NETWORK HARDWARE INSTALLATION.

3.
NETWORK CONFIGURATION OR INTEGRATION.

4.
NOS SUPPORT ON THIRD PARTY HARDWARE.

5.
ON-SITE SUPPORT FOR NOS SOFTWARE DELIVERED TO YOU BY GATEWAY.

6.
SUPPORT FOR ANY APPLICATION SOFTWARE. 

7. SUPPORT FOR ANY ACCESSORIES (INCLUDING SOFTWARE OR NOS) OR OTHER PRODUCTS PURCHASED FROM THIRD PARTY VENDORS.

GATEWAY DOES NOT PROVIDE FREE SOFTWARE TUTORING OR CUSTOMIZATION, OR SUPPORT FOR ANY OTHER ACCESSORIES, INCLUDING SOFTWARE, OR ANY PRODUCTS PURCHASED FROM THIRD PARTY VENDORS. GATEWAY MAY PROVIDE FEE-BASED SUPPORT FOR THESE OR ANY OTHER ISSUES FALLING OUTSIDE THE SCOPE OF BASIC TECHNICAL SUPPORT.  YOU WILL BE NOTIFIED OF ANY APPLICABLE FEE BEFORE GATEWAY TECHNICAL SUPPORT BEGINS RESOLUTION OF YOUR ISSUE.

6.
TRADEMARKS.  Gateway, Inc. is the sole and exclusive owner of the name “Gateway” and any and all Gateway trademarks, trade names, trade logos and trade dress appearing on, attached to or described in the Products, and you acquire no rights to these trademarks.

7.
SOFTWARE & HARDWARE.  You agree to comply with the terms and conditions of any applicable end-user license agreements, and in all cases where software programs have been pre-loaded on the Product, you agree that by turning on the Product, you accept the terms and conditions of the end-user license agreements.  Many software and hardware components of the Product may vary in performance, functionality, and compatibility from retail (off-the-shelf) versions. Gateway may use various suppliers of components for Products.

8.
GOVERNING LAW.  This Agreement is governed by the laws of the State of Washington, without giving effect to conflicts of law rules. 

9. DISPUTE RESOLUTION.  You agree that any Dispute between You and Gateway will be resolved exclusively and finally by arbitration 

administered by the National Arbitration Forum (NAF) and conducted under its rules, except as otherwise provided below.  The arbitration will be conducted before a single arbitrator, and will be limited solely to the Dispute between You and Gateway.  The arbitration shall be held at any reasonable location near your place of business by submission of documents, by telephone, online or in person.  Any decision rendered in such arbitration proceedings will be final and binding on each of the parties, and judgment may be entered thereon in any court of competent jurisdiction.  

Should either party bring a Dispute in a forum other than NAF, the arbitrator may award the other party its reasonable costs and expenses, including attorneys’ fees, incurred in staying or dismissing such other proceedings or in otherwise enforcing compliance with this dispute resolution provision.  You understand that You would have had a right to litigate disputes through a court, and that You have expressly and knowingly waived that right and agreed to resolve any Disputes through binding arbitration. This arbitration agreement is made pursuant to a  transaction involving interstate commerce, and shall be governed by the Federal Arbitration Act, 9 U.S.C. Section 1, et seq.  For the purposes of this section, the term “Dispute” means any dispute, controversy, or claim arising out of or relating to (i) this Agreement, its interpretation, or the breach, termination, applicability or validity thereof, or (ii) the purchase or use of any product, accessory, service or otherwise from Gateway; term “Gateway” means Gateway, Inc., its subsidiaries, affiliates, directors, officers, employees, beneficiaries, agents or assigns; the term “You” means you, the original purchaser, your agents, beneficiaries, or heirs.

Information may be obtained from the NAF online at www.arb-forum.com, by calling 800-474-2371 or writing to P.O. Box 50191, Minneapolis, MN 55405.

10.
COMPLIANCE WITH LAWS AND REGULATIONS.  You must comply with all applicable export laws and regulations of the United States and other applicable countries if you export the Product outside the country.

11.
SEVERABILITY.  If any provision contained in this Agreement is or becomes invalid, illegal, or unenforceable in whole or in part, such invalidity, illegality, or unenforceability shall not affect the remaining provisions and portions of this Agreement.

12.
GENERAL.  You may not assign this Agreement without Gateway’s prior written consent. Gateway, Inc. and its affiliates are intended beneficiaries of this Agreement. In case of any inconsistency between this Agreement and any other agreement included with or relating to your Product, this Agreement shall take precedence.  
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Exhibit A-2

SOFTWARE INSTALLATION AT GATEWAY

CUSTOM INTEGRATION SERVICES (CIS)


GATEWAY Companies, Inc., (henceforth referred to as “GATEWAY”) will receive, replicate and install City of Seattle (henceforth referred to as “CLIENT”) CIS Software (“SOFTWARE”) on GATEWAY PCs that have been purchased by CLIENT.  GATEWAY provides this service to CLIENT under the following terms and conditions.


GATEWAY agrees that title or license to copyrights and patents in the SOFTWARE and the source and object code associated with the SOFTWARE are and shall remain the property of CLIENT or CLIENT’s licensors.  GATEWAY agrees that all copies of the SOFTWARE made by or for GATEWAY, as well as any and all SOFTWARE developed by GATEWAY for CLIENT’s benefit, shall remain the property of CLIENT.  GATEWAY agrees to install the SOFTWARE only on CLIENT’s designated PCs.


CLIENT agrees to grant to GATEWAY and its subsidiaries a nonexclusive, nontransferable license and right to modify, create and reproduce computer derivative works, including but not limited to the right to internally manufacture, use, and reproduce copies of the SOFTWARE.  Such works shall belong to the licensor of the SOFTWARE. 


CLIENT warrants: (1) to have the full power to enter into this Agreement; (2) to have all rights, title, and interest in the SOFTWARE and the right to copy or have copies made for its own use, and further that such rights can be conveyed to GATEWAY without restriction for the purposes of performing software replication and installation on behalf of CLIENT; (3) modifications the CLIENT has asked GATEWAY to make to the SOFTWARE to not infringe upon or misappropriate any copyright, patent right, trade secrets, or other proprietary rights of any third party; (4) the media upon which the SOFTWARE is reproduced be free from all defects and viruses (including “Millennium Bug”); and (5) shall not result in any performance problems to the PC caused exclusively by SOFTWARE provided by the Client.

CLIENT shall comply with any applicable export control laws and regulations as they apply to SOFTWARE, applicable to the export of GATEWAY PCs installed with client’s CIS Software as contemplated in this Agreement and shall also obtain any permits and licenses required for the export, operation and use such PCs or components thereof. CLIENT shall indemnify and defend GATEWAY against any breach of its obligations under this paragraph and pay all resulting costs, damages and attorney's fees related thereto.


CLIENT and Gateway agree, strictly as it applies to SOFTWARE, to indemnify, hold harmless and defend each other, its officers, directors, contractors and employees for claims, causes of action, liabilities, cost, losses, and damages, including direct, or indirect, including:  (1) alleged infringement or violation of any trademark, copyright, trade secret, right of publicity or privacy, patent or other proprietary right with respect to the SOFTWARE;  (2) any use of confidential or proprietary information or trade secrets CLIENT has obtained from sources other than GATEWAY;  (3) CLIENT’s failure to comply with federal, state or local law (including notice of any ITAR encryption requirements); and (4) the breach of any representation, covenant or warranty set forth above.

AGREED TO:


BY:
________________________________





TITLE:
________________________________





DATE:
________________________________
Exhibit A-3

CUSTOM INTEGRATION SERVICES TERMS AND CONDITIONS

[image: image1.wmf]
1.
DEFINITIONS.  “Custom Software and Hardware” means software and hardware not listed on Gateway’s standard product list.  “Furnished Property” means Custom Software and Hardware purchased by Buyer and supplied to Gateway for custom order integration.

2.
BUYER’S OBLIGATIONS.  Buyer agrees to: provide to Gateway written authorization to place orders with hardware and software suppliers for and on behalf of Buyer and to be solely responsible for all costs and expenses therefor; be solely responsible for system compatibility testing of Custom Software and Hardware; certify that it has a valid and enforceable license to have Custom Software loaded on Gateway’s products and that the use of the Custom Software is legal and appropriate; and perform all other Buyer obligations as set forth in these terms and conditions.

3.
GATEWAY’S OBLIGATIONS.  Gateway agrees to support systems purchased by Buyer and Buyer’s clients but only to the extent of Gateway’s standard 3-year warranty in the case of desktops and 1-year warranty in the case of portables. Such Gateway warranties shall not apply to the integration of Custom Software and Hardware in Gateway’s standard systems.  Gateway shall not be responsible for any damages that occur as a result of installation of Custom Software and Hardware.  Gateway also agrees to make available to Buyer and Buyer’s clients Gateway’s standard 30-day return policy.  However, such policy shall only cover returns of Gateway’s systems and Buyer or Buyer’s clients must first remove Custom Software and Hardware from the system prior to the return of the system.  Gateway agrees to: acquire a corporate copy of the Custom Software for and on behalf of Buyer at Buyer’s request; install the Custom Software and Hardware onto Gateway’s product subject to the following conditions: Gateway does not assume any responsibility for any damages that occur as a result of installation of Custom Software and Hardware; Gateway shall not reload Custom Software if such Custom Software is updated without additional cost.

4.
PERIOD OF PERFORMANCE.  Period of performance shall be one (1) year from date of award or until all Orders have been completed.  Gateway and Buyer shall have the option to extend the period of performance upon mutual agreement.

5.
FURNISHED PROPERTY.  Furnished Property shall be supplied to Gateway in sufficient time to enable Gateway to meet delivery schedules.  Buyer shall provide a monthly forecast of expected purchases and Purchase Orders shall be issued with adequate lead-time to meet such forecast.  All Furnished Property shall be assigned a custom part number.  The Furnished Property shall be segregated from standard Gateway inventory.  Gateway shall not order Furnished Property for and on behalf of Buyer until receipt of an authorized Purchase Order from Buyer.   Title to all Furnished Property shall remain in Buyer or Buyer’s licensers of the software.

6.
RETURN OF SYSTEMS.  Buyer shall remove all Custom Software and Hardware prior to returning any system to Gateway for any reason.  Replacement systems furnished by Gateway shall not have Custom Software and Hardware installed.

7.
MATERIAL AND WORKMANSHIP; MODIFICATION.  All items and material incorporated in the work covered by this Order are to be new and of the most suitable grade for the purpose intended.  Reference to any Furnished Property by trade name, make or catalog number shall be regarded as establishing a standard of quality, and Gateway may substitute, upon written approval by Buyer, any item, material, or process which in Gateway’s judgment is equal to that named.

8.
CHANGES TO ORDERS.  Changes within the scope of this Order shall be made by written notice.  Change notices shall be provided fifteen (15) days prior to the requested change.  All changes shall be evaluated for equitable adjustment and the prices shall be adjusted accordingly.  Gateway reserves the right not to accept changes that it feels are outside the scope of this Order.

9.
DISCLAIMER OF WARRANTIES; LIMITATION OF LIABILITY.  EXCEPT FOR THE EXPRESS WARRANTIES STATED HEREIN, OR IN ANY PRE-PACKAGED LICENSE AGREEMENT WHICH IS A COMPONENT OF GATEWAY PRODUCTS, GATEWAY (ON ITS BEHALF AND OF ITS LICENSORS) DISCLAIMS ALL OTHER REPRESENTATIONS AND WARRANTIES, WHETHER EXPRESS OR IMPLIED, WITH REGARD TO THE CUSTOM SOFTWARE AND HARDWARE, INCLUDING ALL IMPLIED CONDITIONS OR WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, INCLUDING DEFECTS IN THE DISKETTE OR OTHER PHYSICAL MEDIA AND DOCUMENTATION, OPERATION OF THE CUSTOM SOFTWARE AND ANY PARTICULAR APPLICATION OR USE OF THE CUSTOM SOFTWARE.  IN NO WAY SHALL GATEWAY (OR ITS LICENSORS) BE LIABLE FOR ANY LOSS OF PROFIT OR ANY OTHER COMMERCIAL DAMAGE, INCLUDING BUT NOT LIMITED TO SPECIAL, INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR OTHER DAMAGES.

10.
ADDITIONS TO PRICE.  Any tax, fee, duty, levy, or other charge which Gateway may be required by federal, state, municipal, or other law now in effect or hereafter enacted, to withhold, collect or pay with respect to the sale, delivery, or use of any Gateway product shall be added to the price of such product.

11.
EXPORT CONTROLS.  Buyer agrees to comply with export laws and regulations of the Government of the United States that may apply to Gateway products, and to obtain any licenses required for export.  Buyer agrees not to export any Gateway products without first obtaining Gateway’s approval and, if required, the permission of the U.S. Departments of Commerce or State, either in writing or as provided by an applicable regulation.  This requirement shall survive the expiration of this Order.  Buyer further agrees not to transact business with any person or firm identified by the U.S. Departments of Commerce or Treasury as being denied the right to receive any U.S. product.

12.
INDEMNITY.  Buyer agrees to advance and to indemnify and hold harmless Gateway as to and against any and all demands, claims, actions or causes of action, losses, damages, liabilities, costs and expenses, including, without limitation, judgments, interest, penalties, settlement amounts, court costs and attorneys’ fees and expenses, asserted against, imposed upon or incurred by Gateway arising out of or relating to any misrepresentation, or any breach of warranty or covenant by Buyer under this Order, or any actual or alleged act or omission of Buyer related to its performance of its obligations hereunder unless the actions, losses, damages, liabilities costs and expenses arise from Gateway’s negligence or willful misconduct.

13.
PAYMENT TERMS.  Unless otherwise specified on the front of this Order, the terms of payment for purchases made under this Order are net thirty (30) days from the date of Gateway’s invoice to Buyer.

14.
ASSIGNABILITY.  This Order shall not be assigned or transferred by Buyer without the prior written consent of Gateway.

15.
GOVERNING LAW.  The rights and obligations of the parties under this Order shall be interpreted solely in accordance with the internal law of the State of Washington.  The place of the making and execution of this Order is Washington.  Buyer hereby waives any rights that it might otherwise have to assert any rights or defenses under the law of any other state or to require that litigation brought by or against it in connection with this Order be conducted in the courts of any other state.

Exhibit A-4

PRODUCT EVALUATION AGREEMENT TERMS AND CONDITIONS
1.  DEFINITIONS.  Equipment and/or System shall include all components, mice, monitors, modems (communicating equipment), CPU and all material included within the case, printers, keyboards and any and all material shipped or referenced on the packing slip or invoice.  Customer is the party in the “ship to” block on the Gateway, Inc. Request for Evaluation Form accompanying these terms and conditions.

2.  TERMS AND CONDITIONS.  Customer desires to receive from Gateway, Inc.  (“Gateway”) System(s) set forth on the attached Exhibit “A”, for use, review and evaluation purposes.  The length of time which the Customer will have the System(s) shall not exceed 30 days.  Customer will be invoiced for each System(s) and each invoice will contain the price of the System(s), serial numbers and specific list of material with the shipment.  The invoice will become due and payable when the System(s) is not returned within the specified return dates on the Request for Evaluation Form.  If Customer is interested in extending the time period for which they possess the System(s), you must contact the individual listed on the Request for Evaluation Form for extension of the evaluation period and written approval must be received by you from Gateway.  Customer is required to submit an acknowledged Purchase Order before Gateway will ship the System(s).

3.  DISCLAIMER OF WARRANTIES.  This Equipment/System(s) is being accepted by Customer in “AS IS CONDITION”.  Gateway shall not be liable to Customer and customer shall not make a claim against Gateway for any loss, damage or expense of any kind caused directly or indirectly by the Equipment.  

4.  INDEMNITY.  Gateway shall not be responsible for any injuries, damages, penalties, claims or losses, incurred by Customer or any other persons.  This indemnity continues even after the term of this agreement expires.

5.  LOSS OR DAMAGE.  Customer is responsible for any loss, destruction or damage to the Equipment from any cause at all, whether or not insured, from the time the Equipment/System(s) arrives at the Customer’s premises until it is returned to Gateway.  Customer shall be responsible for all shipping charges in returning the Equipment/System(s) to Gateway.

6.  INSURANCE.  Customer agrees to keep the Equipment fully insured against loss until all obligations have been met under this agreement.

7.  SOFTWARE.  In the event Software is provided with the Equipment/System(s), Customer shall have a non-exclusive, non-transferable license to use such Software internally in conjunction with the Equipment.  Customer may not copy, modify or reverse assemble the Software, nor may Customer disclose, distribute or transfer the Software to any third party.  This license shall terminate at the expiration or termination of this agreement and Customer shall return all copies of the Software with the Equipment/System(s).

8.  MISCELLANEOUS.  These terms and conditions constitute both parties entire agreement and supersedes any conflicting provision or Equipment purchase orders.

9.  GOVERNING LAW.  These terms and conditions shall be governed by the laws of the State of Washington.

Gateway, Inc.





__________________________________









Customer

____________________________________

__________________________________

Gateway, Inc.





Authorized Signature

____________________________________

__________________________________

Title



Date


Title


             Date

(Please sign where indicated and return an executed copy to your Gateway, Inc.  Representative.)

© 1998 Gateway, Inc.  All rights reserved.  Gateway and the Gateway stylized logo are trademarks of Gateway, Inc

General Sales:
800-846-2042

M/A Sales:
800-779-2000 

Add-on Sales:
800-846-2080

Portable Sales:
800-846-7072

FaxBack Service:
       800-846-4526  

International FaxBack:  605-232-2561
Web Site:        www.gateway.com
FaxBack document 20235 Rev.1.0
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Service Assistance Program

Discount Option

Client Acknowledgement Letter

To: __________________

FROM: Gateway Companies, Inc.

Date: _________________

RE: Acknowledgment of Service Assistance Program 

       Confirmation of Discount on Purchase Price of Qualified Gateway Systems

This acknowledgement letter confirms that_________________________ ("Client") is a client of Gateway Companies and plans to purchase desktop and/or Destination systems. 

Gateway currently offers on-site service with the purchase of a Gateway desktop or Destination system. For eliminating on-site service from the systems you purchase from Gateway, Gateway shall provide to you a per system discount.

For systems purchased that normally carry one year of on-site service, Gateway will discount your system price by $15.00 per system. For systems that normally carry three years of on-site service, Gateway will discount your system price by $40.00 per system.

By signing this letter acknowledgement ("Client") agrees that: 

· This offering is only valid for Desktop and Destination systems. Portable, Servers, and Add-on equipment are not eligible for this program. 

· Gateway is not liable or responsible in any way for the performance or work performed or inability to perform work for any reason by your chosen service technician or provider. 

· It is the client's responsibility to indicate "No-On-site Service Provided - Discount Option" on all PO's sent to Gateway to qualify the purchase for the discount. 

· Indicating "No-On-site Service Provided - Discount Option" on the PO's means that (Client) has declined the option of requesting and receiving on-site service from Gateway and Gateway is no longer obligated to   provide on-site service. 

· PO's that do not include this reference will not be processed for the discount once the systems have shipped. 

· The appropriate discount value will appear on the system invoice. 

· All of the terms of the Gateway Limited Warranty and Terms & Conditions Agreement applicable to your system continue in effect, except that terms dealing with on-site service no longer apply once Gateway applies the discount under this Service Assistance Program to the system. 

· Gateway may modify or terminate this Service Assistance Program at any time without notice or obligation prior to its acceptance of an order. 

The signer of this acknowledgement letter is authorized to enter into this Agreement.

The signatures below are an acknowledgment by ("Client") and Gateway Companies, Inc. to the above.

Acknowledged by:

Name (Print):



Signature:



Title:



Company:



Date:



Exhibit B

Gateway Proposal Response #60370 dated April 20, 1999

Exhibit C

City of Seattle’s Invitation to Bid, Request for Proposal 92008, dated February 23, 1999

Exhibit D  

Mutual Non-Disclosure Agreement
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MUTUAL NON-DISCLOSURE AGREEMENT


This Mutual Non-Disclosure Agreement is made as of the 1st day of June, 2000, between _________________________ , acting on behalf of itself and its Affiliates, whose address is __________________________________ (collectively, “Company”), and Gateway Companies, Inc., a Delaware corporation acting on behalf of itself and its Affiliates, whose address for purposes of this Agreement is 4545 Towne Centre Court, San Diego, CA  92121 (collectively, "Gateway")

Company and Gateway desire to disclose to one another certain Confidential Information (as defined in Section 1 below) to further a business relationship between the parties (“the Business Purpose”) and to protect such Confidential Information from unauthorized disclosure.

In consideration of the other party's disclosure of Confidential Information and the covenants and promises contained herein, each party agrees as follows:

1.
This Agreement will apply to all Confidential Information disclosed by one party to the other party.  For purposes of this Agreement, “Confidential Information” shall mean any information that (i) the disclosing party identifies as confidential on a Confidential Information Tracking Record in the form attached to this Agreement, or, (ii) because of legends or other markings, the circumstances of disclosure or the nature of the information itself, is otherwise reasonably understood by the receiving party to be proprietary and confidential to the disclosing party, an Affiliate of the disclosing party or a third party.   Confidential Information may be disclosed in written or other tangible form (including on magnetic media) or by electronic, oral, visual or other means.  

2.
For purposes of this Agreement, an "Affiliate" shall mean an entity controlled by, controlling or under common control with Gateway or Company, as applicable, but only so long as such control exists.  The cessation of such control shall not release an Affiliate of its obligation to comply with the terms and conditions of this Agreement for the period of time stated herein.

3.
Each party agrees that for a period of five years from the date of disclosure it will (i) hold the Confidential Information disclosed by the other party in confidence, (ii) not disclose such Confidential Information to any one other than employees, contractors or agents of the recipient, and (iii) not use any such Confidential Information for any purpose except for the Business Purpose.  Each party shall protect and prevent the unauthorized use, dissemination, or publication of the Confidential Information disclosed by the other party by using the same degree of care as the receiving party uses to protect its own confidential information of like importance, but in any case using no less than a reasonable degree of care.  Notwithstanding the preceding two sentences, each party may disclose Confidential Information disclosed by the other party to its and its Affiliates’ employees, directors, officers, attorneys, accountants, financial advisors, and agents (collectively “Representatives”) who have a bona fide need to know, but only to the extent necessary to carry out the Business Purpose.  Each party may also disclose the Confidential Information disclosed by the other party to its contractors with a bona fide need to know, but only to the extent necessary to carry out the Business Purpose and only if such contractors are bound by a written agreement to protect such Confidential Information in a manner no less stringent than set forth in this Agreement.  Each party shall be responsible for any breach of this Agreement by its Representatives or contractors.

4.
Confidential Information will not include information disclosed by a party which:

(i)
is now, or hereafter becomes, through no act or failure to act on the part of the receiving party, generally known or available to the public other than by a breach of this Agreement by the receiving party, its Representatives or contractors;

(ii)
was acquired by the receiving party before receiving such information from the disclosing party without restriction as to use or disclosure;

(iii)
is hereafter rightfully furnished to the receiving party without restriction as to use or disclosure by a third party authorized to make such disclosure;

(iv)
is information that the receiving party can document was independently developed by the receiving party without reference to the Confidential Information disclosed by the other party;

(v)
is disclosed with the prior written consent of the other party. 

5. In the event the receiving party is required by law, regulation or a valid and effective subpoena or order issued by a court of competent jurisdiction or by a governmental body, to disclose any of the Confidential Information disclosed by the other party, the receiving party will promptly notify the other party in writing of the existence, terms and circumstances surrounding such required disclosure so that the disclosing party may seek a protective order or other appropriate remedy from the proper authority.  The receiving party agrees to cooperate with the disclosing party in seeking such order or other remedy.  The receiving party further agrees that if it is required to disclose Confidential Information of the other party, it will furnish only that portion of the Confidential Information that is legally required and will exercise all reasonable efforts to obtain reliable assurances that confidential treatment will be accorded such Confidential Information.

6. The receiving party will promptly return to the disclosing party, or, if so directed by the disclosing party in writing, destroy all tangible items containing or consisting of the disclosing party's Confidential Information and all copies thereof upon the earlier of (i) the disclosing party's request or (ii) the expiration or earlier termination of this Agreement.  In addition, both parties shall ensure the destruction of all notes, analyses and other information prepared or extracted by either party and its Representatives from the Confidential Information of the other party, and shall certify such destruction by a duly authorized officer upon the request of the other party.

7.
Each party recognizes and agrees that nothing contained in this Agreement will be construed as granting any rights to the receiving party, by license or otherwise, to any of the Confidential Information disclosed by the disclosing party except as specified in this Agreement.  Additionally, this Agreement imposes no obligations on either party to purchase, sell, license, transfer or otherwise dispose of any technology, services or products.  Nothing in this Agreement shall be deemed to grant to either party a license under the other party’s copyrights, patents, trade secrets, trademarks or other intellectual property rights.

8.
Nothing in this Agreement nor in any discussion undertaken nor disclosures made pursuant to this Agreement shall be deemed a commitment to disclose any information to the other party or to engage in any business relationship, contract or future dealing with the other party.  In addition, nothing in this Agreement shall be deemed to limit either party’s right to conduct similar discussions or perform similar activities to those undertaken in accordance with this Agreement, unless such discussions or activities are in violation of the terms hereof.

9.
Each party understands and acknowledges that neither party makes any representation or warranty, express or implied, as to the accuracy or completeness of Confidential Information disclosed hereunder.  The disclosing party shall have no liability or responsibility for errors or omissions in, or any decisions made by the receiving party in reliance on, any Confidential Information disclosed under this Agreement.

10.
Each party acknowledges that (a) all Confidential Information disclosed by the other party is owned solely by the disclosing party (or its contractors or licensors), (b) such Confidential Information is unique and valuable to the disclosing party, and (c) the unauthorized disclosure or use of such Confidential Information would cause irreparable harm and significant injury to the disclosing party, for which monetary damages alone would not be an adequate remedy.  Accordingly, each party agrees that in the event of a breach or threatened breach of this Agreement, the disclosing party shall be entitled to seek specific performance and injunctive or other equitable relief as a remedy for such breach or anticipated breach without the necessity of posting a bond.  Any such relief shall be in addition to, and not in lieu of any other remedies available to the disclosing party, including but not limited to monetary damages.

11.
Except upon mutual written agreement, or as may be required by law (and then, only in compliance with Section 5 above), neither party shall disclose the existence or terms of this Agreement, the discussions that gave rise to this Agreement, or the fact that there have been, or will be, discussions or negotiations contemplated by this Agreement.

12.
No waiver, modification or amendment of any provisions of this Agreement shall be valid unless made in writing, signed by both parties, and specifying with particularity the nature and extent of such a waiver, modification or amendment.  Any such waiver, modification or amendment shall, in no event, be construed to be a general waiver, abandonment, modification or amendment of any of the terms, conditions or provisions of this Agreement, but such waiver shall be strictly limited and restricted to the extent and occasion specified in such signed writing.

13.
If either party employs attorneys to enforce any rights arising out of or relating to this Agreement, the prevailing party shall be entitled to recover reasonable attorneys' fees.  This Agreement shall be construed and controlled by the substantive laws of the state of South Dakota, U.S.A.  This Agreement is the complete and exclusive statement regarding the subject matter of this Agreement and supersedes all prior agreements, understandings and communications, oral or written, between the parties regarding the subject matter of this Agreement.

14. Neither party shall assign any of its rights or obligations hereunder, except to an Affiliate or successor in interest, without the prior written consent of the other party, which consent shall not be unreasonably withheld.

15.
No failure or delay in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or privilege hereunder.

16.
Both parties shall adhere to all applicable laws, regulations and rules relating to the export of personal information and technical data, and shall not export or re-export any personal information or technical data, any products received from the disclosing party, or the direct product of such personal information or technical data, except in accordance with such applicable laws, regulations and rules.

17. If any provision of this Agreement is found to be unenforceable, the remainder shall be enforced as fully as possible and the unenforceable provision shall be deemed modified to the extent required to permit its enforcement in a manner most closely representing the intention of the parties as expressed herein.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement by their duly authorized officers or representatives.

_________________________________



GATEWAY COMPANIES, INC.


By:  




By:







Name:  




Name:
Kimberly. A. Hepburn




Title:  




Title:
Contracts Manager




Exhibit A of the MUTUAL NON-DISCLOSURE AGREEMENT

CONFIDENTIAL INFORMATION TRACKING RECORD

DISCLOSURE DATE: _______________.
ORIGINAL NDA DATE: June 1, 2000

Company’s Name: ______________

Gateway and Company agree that the receiving party shall keep the Confidential Information described below confidential and otherwise treat such Confidential Information in accordance with the terms and conditions of the Mutual Non-Disclosure Agreement executed by the parties and effective as of the date set forth above (the “NDA”).  This Tracking Record incorporates by reference all of the terms and conditions of the NDA.  

1. The following constitutes the Confidential Information disclosed by each party.  (The description should include a non-confidential description of the subject or product discussed, any document title, drawing or document number, date, revision number, etc.  Also, identify any visuals, foils and verbal disclosures.)  (Use additional sheets, if necessary.)


Gateway’s Confidential Information: ___________________________________________


_________________________________________________________________________


_________________________________________________________________________


Company’s Confidential Information: __________________________________________


_________________________________________________________________________


_________________________________________________________________________

2. Business purpose of disclosure: ____________________________

3. This Tracking Record covers the above described Confidential Information to be conveyed commencing on the Disclosure Date stated above.  

4. Nothing contained in this Tracking Record shall be construed as amending or modifying the terms and conditions of the NDA.

GATEWAY COMPANIES, INC.


_________________________________________

4545 Towne Centre Court



_________________________________________

San Diego, CA 92121



_________________________________________

____________________________________
_________________________________________

Signature




Signature

____________________________________
_________________________________________

Printed Name




Printed Name

____________________________________
_________________________________________

Title



Phone

Title




Phone

____________________________________
_________________________________________

Date





Date

Exhibit E  

Recycling

Gateway will be responsible for removal of the boxes and packaging, upon notification from the City.  Removal will take place after delivery.  The number of boxes to be removed at one time has not been specified.  The City will contact Gateway when a reasonable quantity has been accumulated. 
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