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Terms and Conditions Contract


MESSAGING CORPORATE ACCOUNT AGREEMENT

This Corporate Account Agreement is entered into between Metrocall, Inc., a Washington corporation, as agent for its affiliated operating entities (collectively, “Company”), and City of Seattle (hereinafter, referred to as "City").

In consideration of the mutual promises, conditions, and provisions contained in this Agreement, the General Terms and Conditions and other Exhibits attached hereto (collectively the “Agreement”), the parties have agreed to enter into this Agreement.

Term.  This Agreement shall be for a term of three years.  At the end of this initial term, this Agreement may be renewed by the Customer for two (2) additional one-year terms.
1. Service.  Company will provide for Customer to receive radio telecommunications paging service (“Service”) in its service areas (“Service Areas”).
2. Service Rates.  Company will provide the Service to Customer in the Service Areas at the rates set forth on attached Exhibit B.  

3. WIN Billing System.  Customer may elect to receive Management Reporting Services (“Management Reporting”) and Consolidated Invoicing Services (“Consolidated Invoicing”) using the Wireless Information Navigator (“WIN”) Billing pursuant to the terms and conditions described in Exhibits C and D respectively.


Please check one:

Customer accepts WIN Billing
(
Customer denies WIN Billing
(

Customer’s Initials  

If Customer accepts the WIN Billing, Customer understands and agrees to accept licensing and product support on the WIN System as set forth in Exhibit D of this Agreement. 
4. Equipment.  Customer may rent or purchase Units and related equipment (collectively “Equipment”) in accordance with this Agreement and at the prices provided by Company to Customer from time to time.  Any equipment used by Customer must be compatible with the Service and Company’s system (as determined by Company in its sole discretion) and comply with FCC regulations and state laws.  Company may charge a fee for review and preparation of equipment that has not been provided by Company.  If Customer rents Equipment, Customer and Company shall agree on the type of Equipment that Customer shall initially receive.  During the course of this Agreement, Company may provide newer models of Equipment when it supplies Customer with additional or replacement Equipment.  Customer agrees that Company shall have no obligation to replace any existing, properly functioning Equipment Customer is using with such newer models.  All purchased equipment shall be delivered to the City F.O.B. destination.  Title to items and risk of loss remain with Company until Customer receives items at the delivery point.

5. Maintenance. “Maintenance” is the repair or replacement (with a comparable pager of our choosing) of Customer’s pager at Company’s option, and is included in the fees for rental pagers.  Maintenance does not include replacement of any pager on account of loss or destruction beyond repair or for damage to the pager arising from (i) Customer or Customer’s employees, agents or assigns negligence or intentional abuse or misuse, or (ii) unauthorized repairs.

Upon the request of Customer, Company may agree (in its sole discretion) to provide Maintenance for Customer pagers not rented from Company.  If Company agrees to provide such Maintenance, then Customer agrees to pay the required charges, and Company agrees to repair the pager(s) when the need for repair arises from normal wear and tear and/or equipment defect or malfunction.  

6. Warranty.  Company warrants that it will provide Service in a manner using the reasonable care and skill of a competent telecommunications services provider.  Products or services sold or provided under another contract or tariff are governed solely by the terms of that contract or tariff, including any warranties, guarantees, or other obligations of Company under that contract or tariff.
Dispute Resolution.  Company agrees that it will make a good faith attempt to resolve any complaints that Customer has.  If Customer has any complaint (e.g. quality of paging service, quality of customer care, billing issues, etc.), Customer shall bring those issues to the attention of the Company employee responsible for managing Customer’s account (the “Account Manager”).  If the Account Manager, working with Customer, cannot resolve the complaint to Customer’s satisfaction, Customer shall provide written notice (the “Complaint Notice”)  of the complaint to the Company employee in charge of the office serving Customer (the “Market Manager”).  If the Market Manager, working with Customer, cannot resolve the Customer’s complaint within 30 days of receipt of the Complaint Notice, Customer may invoke the dispute resolution mechanism set forth in section 24 of the General Terms and Conditions.  In the event of a billing dispute, Company agrees to continue service until such time that resolution is reached. 
7. Termination.  If either party fails to perform or observe any term or condition of this Agreement within thirty days (ten days for failure to pay amount due) after receipt of written notice from the other party, the nonbreaching party may terminate this Agreement. 

8. Indemnification.  Each party agrees to defend, indemnify and hold the other harmless from and against any damages, liabilities, claims, costs and expenses (including all reasonable attorneys’ fees and costs, including fees and costs for any appeals) related to the indemnifying party’s breach of this Agreement or related to the sole negligence or willful misconduct of the indemnifying party.  If the indemnifying party shall, within thirty (30) days after notice, fail to accept defense, the party seeking indemnification shall have the right, but not the obligation, to undertake the defense of, and to compromise or settle any claims on behalf of, for the account of, and at the risk of the indemnifying party.

Company:
METROCALL, INC.

Company:
CITY OF SEATTLE

By:


By:  


Its:  
Direct Sales Manager

Its:
Title here

Address:
3015 – 112th Ave NE, Suite #100

Address:
Contract Division,

                        Purchasing Dept. 

                        700 –3rd Ave, Room 910


Bellevue, WA  98004


Seattle, WA 98104






Date:  


Date: 


Exhibit A

GENERAL TERMS AND CONDITIONS

1.  Service.  Service will be available only within the operating range of each paging system and is subject to transmission limitations caused by environmental, equipment or topographical conditions. All descriptions of coverage areas (e.g. coverage maps) are approximations. Service may be temporarily suspended due to governmental regulations or orders, system capacity limitations or equipment service reasons.
2.  Documentation, Binding Orders.  Customer will complete documentation and comply with activation procedures requested by Company,  in order to activate, terminate or otherwise modify Service.

3.  Billing and Payment.  Payment for Service, Equipment, or any other charges, shall be due within fortyfive (45) days of receipt of correct and undisputed invoice.

4.  Taxes and Fees.  Customer shall pay all applicable federal, state and local sales, use, public utilities gross receipts, or other  taxes, connectivity charges, surcharges, assessments, recoveries or fees imposed upon Company that result from providing service under this Agreement, except taxes based on Company’s net income.

5.  Late Payment.  Payments must be received within forty-five (45) days of receipt of correct and undisputed invoice.  For all correct and undisputed invoices, Customer will be assessed a late fee for past due payments which fee will be assessed at 1% per month of the unpaid balance.  Acceptance of late or partial payments (even if marked “Paid in Full”) shall not waive any of our rights to collect the full amount due under this Agreement. Notice of a Any disputes must be in writing and received by Company at Company's  address within 30 days after receipt of invoice or Customer is deemed to have waived any objection to said invoice.

6.  Use of Service.  Customer represents that Service will be used solely by Customer (and its subsidiaries, affiliates, employees and agents), primarily for business purposes and not in any unlawful manner.  Customer shall not be permitted to resell Service to third parties.

7.  Marks.  Neither party will use the trademarks, trade names or service marks of the other party without first receiving that party’s express written authorization.
8.  Loss/Damage Protection.  Customer may purchase Loss/Damage Protection for rental Units. If Loss/Damage Protection is purchased, when a rental Unit is lost, stolen, destroyed or damaged beyond repair, it will be replaced with a comparable pager of Company’s choosing, provided that such loss or damage does not arise from (a) customer’s or its agent’s negligence or intentional abuse or misuse, or (b) any unauthorized repairs.

In the event that any loss or damage occurs to a rental Unit that is not covered Loss/Damage Protection, Customer agrees to pay Company for the cost to repair or replace the Unit in an amount not to exceed the replacement value of the Unit.  Company reserves the right to, upon advance notice, assess a minimum charge for any loss/damage claim, cancel  the Loss/Damage Protection coverage for Customer in the event of excessive loss or damage and to require a deposit from Customer.
9. Title.  Paging Numbers are not owned by Customer and Company may change them at any time.  However, Company shall notify Customer of number changes at least 30 days prior to date such change takes effect.  In addition,  Company shall use reasonable efforts to minimize such changes.

10.  Regulations.   This Agreement is subject to applicable federal laws, federal or state tariffs, if any, as they may be amended or enacted from time to time, and the laws of the state associated with the Number.  Where Service, terms and conditions are regulated by law, a state agency or the FCC, if there is any inconsistency between this Agreement and those laws or regulations, the laws/regulations will amend this Agreement.
11.  Limitation of Liability. COMPANY IS NOT LIABLE for any ACTS OR OMISSIONS OF ANOTHER SERVICE PROVIDER, for information provided through THE CUSTOMER’S pager, EQUIPMENT FAILURE OR MODIFICATION OR OTHER CAUSES BEYOND COMPANY’S REASONABLE CONTROL.  COMPANY IS not LIABLE FOR SERVICE OUTAGES OF 24 HOURS OR LESS.  COMPANY’S LIABILITY FOR ANY FAILURE OR MISTAKE SHALL IN NO EVENT EXCEED COMPANY’S SERVICE CHARGES DURING THE AFFECTED PERIOD.  COMPANY SHALL NOT BE LIABLE FOR ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES SUCH AS LOST PROFITS EVEN IF COMPANY HAS BEEN INFORMED OF THE POSSIBILITY OF THOSE DAMAGES.  COMPANY SHALL NOT BE LIABLE FOR (a) INJURIES TO PERSONS OR PROPERTY ARISING FROM USE OF THE SERVICE, THE PAGER OR ANY EQUIPMENT USED IN CONNECTION WITH THE PAGER UNLESS CAUSED BY THE COMPANY'S SOLE NEGLIGENCE OR (b) THE INSTALLATION OR REPAIR OF THE PAGER BY ANY PARTIES WHO ARE NOT COMPANY EMPLOYEES. 

12.  Force Majeure. Company shall have no liability for damages or delays due to fire, explosion, lightning, pest damage, power surge or failures, strikes or labor disputes, water, acts of God, the elements, war, civil disturbances, acts of civil or military authorities or the public enemy, inability to secure raw materials, products, or transportation facilities, fuel or energy shortages, acts or omissions of communications carriers, or other causes beyond Company’s  control.

13.  No Warranties.  EXCEPT AS EXPRESSLY PROVIDED IN SECTION 7 OF THIS AGREEMENT, COMPANY MAKES NO EXPRESS WARRANTY REGARDING THE SERVICE OR THE PAGER AND DISCLAIMS ANY IMPLIED WARRANTY, INCLUDING ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  COMPANY DOES NOT AUTHORIZE ANYONE TO MAKE A WARRANTY OF ANY KIND ON ITS BEHALF AND CUSTOMER SHOULD NOT RELY ON ANY SUCH STATEMENT.  COMPANY IS NOT THE MANUFACTURER OF THE PAGER AND ANY STATEMENT REGARDING IT SHOULD NOT BE INTERPRETED AS A WARRANTY.  THIS PARAGRAPH SHALL SURVIVE TERMINATION OF THIS AGREEMENT.

14.  Assignment.  This Agreement may not be assigned by either party without the prior written consent of the other and such consent shall not be unreasonably withheld, except Company  may assign the proceeds of the Agreement for the benefit of creditors upon 21 days advance written notice to the City.  This Agreement shall be binding upon authorized assignees of the respective parties.

15. Binding Effect:  The provisions, covenants and

conditions of this Agreement are binding to the signatories of this contract, their legal heirs, representatives, successors, and assigns.

16. General Requirements:  The Company, at its

 sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington, the Charter, Municipal Code, and ordinances of The City of Seattle; and rules and regulations, orders, and directives of their respective administrative agencies and officers.
17. Remedies Cumulative: Remedies under this 

agreement are cumulative; the use of one remedy shall not be taken to exclude or waive the right to use of another.

18. Gratuities:  The City may, by written notice to

the Company, terminate the Company's right to proceed under this Agreement upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise was offered or given by the Company or any agent thereof to any City official, officer or employee.

19. Major Emergencies or Disasters:  The following

provision shall be in effect only during major emergencies or disasters when the City has activated its Emergency Operations Center and the Company has been given notice by the City that such activation has occurred.   The City  is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, the City is contracting with the Company under the following terms and conditions: Company shall provide to the City, upon the City’s request, such goods and /or services at such time as the City determines.  In the event that the Company is unable to meet the delivery date commitment due the circumstances beyond the reasonable control of the Company, the Company shall make such delivery as soon as practicable.  If the Company is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, the Company shall immediately assist the City in whatever manner is reasonable to gain access to such goods and /or services.  In the event that the Company is unable to provides such goods and /or services as requested by the City, the Company may offer to the City limited substitutions for its consideration and shall provide such substitutions to the City as required above, provided the Company has obtained prior approval from the City for such substitution.  Company shall charge the City the price determined in this contract for the goods and services provided,    If no price has been determined, the Company shall charge the City a price that is normally charged for such goods, including unavoidable additional costs that  causes the Company to increase prices in order to obtain a fair rate of return.  The Company shall charge the City a price not to exceed the cost/profit formula used by the Company for providing goods and/or services under this Contract. The Company acknowledges that the City is procuring such goods and /or services for the benefit of the public.  The Contractor, in support of public good purposes, shall consider the City as a customer of first priority and shall make its best effort to provide to the City the requested goods and /or services in a timely manner.  For purposes of this Purchase Order/Vendor Contract, a “major emergency” or “disaster” shall include, but is not limited to a storm, high wind, earthquake, flood, hazardous material release, transportation mishap,. Loss of any utility service, fire, terrorist activity or any combination of the above.

20. Non-Discrimination and Equal Employment Opportunity: During the term of this Purchase Order/Vendor Contract Metrocall agrees as follows:  Metrocall will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.   Metrocall will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence or any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following:  employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  Metrocall agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this nondiscrimination clause.
21.  Notices.  Any notice given under this Agreement shall be in writing and shall be effective and considered received (a) upon delivery if delivered in person, (b) if by facsimile machine, upon transmission with confirmation of receipt by the receiving party’s facsimile terminal,  (c) if sent by documented overnight delivery service, on the date delivered, or (d) if mailed, on the date of receipt.

22.  Third Party Beneficiaries.  Other than as expressly set forth herein, this Agreement shall not be deemed to provide third parties, with any remedy, claim, right of action, or other right. 

23.  Confidentiality.  The terms and conditions of this Agreement are confidential and shall not be disclosed to any third party without the prior written consent of the other party, and no public statements or announcements shall be issued by either party relating to this Agreement without the prior written consent of the other party, provided that nothing herein shall prevent Company or Customer from complying with a court or agency order or  applicable laws or regulations. Such party shall furnish prior notice thereof to the other party prior to such disclosure.

24.  Arbitration.  Subject to compliance with the procedures set forth in section 7 of the Messaging Corporate Account Agreement (if applicable), all disputes arising under this Agreement will be resolved by submission to the American Arbitration Association (“AAA”) for final and binding arbitration in accordance with the AAA’s Commercial Arbitration Rules.  Either party may initiate arbitration by sending a demand for arbitration by certified mail to the AAA and to the other party.  The demand must contain a description of the dispute, the amount involved and the remedy sought.  Arbitration must be initiated within one year of the claimed breach.
25.  Additional Provisions.  This Agreement shall be governed by the laws of the State of  Washington. The waiver of any provision or default shall not constitute a waiver of any subsequent provision of default. Any statements or documents about the subject matter that are not specifically incorporated herein, including any purchase orders issued by Customer, shall have no effect.  If any part of this Agreement shall be determined unenforceable, the remaining provisions shall remain in full force and effect.  If any action is brought to enforce this Agreement, the substantially prevailing party shall be entitled to recover from the other party its reasonable attorneys’ fees and costs. 

26.  Entire Agreement.  The foregoing terms and conditions set forth the entire agreement between the parties concerning the messaging services and equipment to be supplied hereunder.  This agreement may only be amended by a writing signed by both parties which is specifically identified as an amendment to this Agreement.
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Exhibit B

SERVICE RATES

Paging Services, Pagers for City-Owned Equipment

Alphanumeric Messaging

(Overcalls 9999 and 240 Character Length Messages) Coverage includes the greater Seattle area north to Marysville, south to Centralia, east to North Bend and west to Bremerton
$3.95

Numeric Messaging

(Overcalls 9999)  Coverage same as Alphanumeric paging
$2.25

AT&T Nationwide

Nationwide Numeric (Includes 200 pages/mo.)
$19.95

Overcalls:                                           $.25/overcall                 

Nationwide Alphanumeric (includes 50 pages/mo.)
$26.00

Overcalls:                                           $.50/overcall

Purchase Price

Digital Display (Bravo Plus)
$50.00

Alphanumeric (Advisor Gold)
$100.00

Buy Back Program

Metrocall will purchase used equipment from the City of Seattle for $25.00 per unit.  The $25.00 will be credited to the City of Seattle and applied to the purchase of new equipment.

Leased Equipment and Service

Local Service
Alpha numeric paging

(Overcalls 9999 and 240 Character Length Messages)

Coverage includes the greater Seattle area north to Marysville, south to Centralia, east to North Bend and west to Bremerton
$5.95

Numeric paging

(Overcalls 9999)

Coverage same as Alpha numeric paging
$3.25

AT&T Nationwide

Nationwide Numeric (Includes 200 pages/mo.)
$23.95

Overcalls:                                           $.25/overcall                 

Nationwide Alphanumeric (includes 50 pages/mo.)
$30.00

Overcalls:                                           $.50/overcall

T900 2-Way Pricing


150 Calls
$17.90


Overcalls:  $.08


500 Calls
$20.90


Overcalls:  $.07


1,250 Calls
$28.90


Overcalls:  $.06


3,000 Calls
$37.90


Overcalls:  $.05


3,500 Calls
$49.95


Overcalls:  $.04

P935 2-Way Pricing


150 Calls
$28.90


Overcalls:  $.08


500 Calls
$31.90


Overcalls:  $.07


1,250 Calls
$39.90


Overcalls:  $.06


3,000 Calls
$44.90


Overcalls:  $.05


3,500 Calls
$62.90


Overcalls:  $.04

Pager Protection


Monthly Pager protection
$3.00


Annual Pager protection
$36.00

Additional Services

Metrocall will provide City of Seattle software upgrades or enhancment as they become available.

Metrocall will make available to the City of Seattle promotional pricing and discounts for equipment and services as they become available.

Batteries will be provided by Metrocall, at no additional cost.

Group calling will be provided at no charge.

Voice mail:  $2.00

     Extended Coverage:  $1.00 (includes Washington, Oregon, and California)

Direct Terminal Access will be provided to the City of Seattle at no charge

Notesender Software (replaces Message flash) $19.95 per copy

2-Way calling packages of 3000 messages or greater include Canada and Mexico coverage.

Exhibit C

CONSOLIDATED INVOICING AND MANAGEMENT REPORTING


Description of Program.  As part of the Corporate Account Program, Company offers Consolidated Invoicing and Management Reporting Services.  Company will provide these services through Company’s WIN system, described in Exhibit D.  Company’s WIN system provides a consolidated invoice (the “Invoice”) to simplify Customer’s payments for service. In addition, the WIN system provides management reports and tools (“Reports and Tools”) for summarizing, customizing and analyzing key components of Customer’s nationwide messaging usage and expenses based on data during the immediately preceding month. 

CONSOLIDATED INVOICING


Consolidated Invoicing consists of the following:


Consolidated Invoice.  Company will consolidate all billing information (“Bills”) for messaging services or features provided to Customer and its employees and provide Customer with a consolidated invoice through the WIN system.


Delivery of Consolidated Invoice.  Company will provide Invoices to Customer each month via WIN system compact disc(s).


Payment.  Customer shall pay Company the full amount set forth in each invoice in accordance with the terms and conditions of the Agreement.


Customer Obligations.  Customer agrees to promptly notify Company of any paging numbers to be added to or deleted from Consolidated Invoicing Services.
MANAGEMENT REPORTING

A.
Reports and Tools.  Company will provide the following Reports and Tools to Customer regarding Customer’s nationwide messaging usage and expenses:

1. Management Reports.  Summary information presented in multiple reports;

2. Chart Manager.  Customization tool to assign users to cost centers; and

3. Flexible Reporting.  Database tool to analyze messaging information.

Company will deliver the WIN system Reports and Tools to Customer on compact disc on a monthly basis for the term of this Agreement.

B.
Computer Requirements.  To utilize the Reports and Tools on the WIN system, Customer must have access to a computer with the following specifications:

1.  IBM or IBM‑compatible PC 386 or 486 or Pentium;

2.  8 MB system memory;

3.  30 MB disk space available;

4.  Microsoft DOS, version 5.0 or later;

5.  Microsoft Windows, version 3.1 or later;

6.  Color Monitor VGA or higher;

7.  Computer Mouse or similar pointing device;

8.  CD‑ROM XA Drive ‑ double speed or faster; and

9.  Laser Printer (HP or other).

C.
Licensing.  Customer understands and hereby agrees to license the WIN Software upon the terms and conditions detailed in Exhibit D.

D.
Fees.  Company will provide one (1) compact disc to one (1) location on a monthly basis at no charge.  If Customer has more than one invoice or has multiple bills, Customer is responsible for paying for the additional CD’s for each billing location where the additional CD’s are sent.  Customer will be charged the following for additional copies of the compact disc(s):

· Extra discs at time of production:  $50/CD

· Replacement discs:  $100/CD

Company will replace at no charge, discs that are mailed to Customer that are lost in transit.

E.
Delivery of WIN system Compact Discs.  Company will deliver the compact disc(s) to the location(s) specified by Customer as follows:

Exhibit D

WIRELESS INFORMATION NAVIGATOR

SUBLICENSE AGREEMENT

This Wireless Information Navigator Sublicense Agreement (“Agreement”) dated this 1st day of March, 2001(“Effective Date”), is made between The City of Seattle with its principal place of business at 700 – 3rd Ave., Room 910, Seattle, WA 98104 (“Customer”), and Metrocall, Inc., a Washington corporation, as agent for its affiliated operating entities, with a place of business at 110-110th Avenue N.E., Suite 200, Bellevue, WA 98004 (“Licensor”).

1.
Background.  Customer is a customer for the messaging services provided by Licensor. Subject to the terms and conditions of this Agreement, Licensor has given Customer the option to obtain certain information regarding its account on a CD ROM (“Billing CD ROM”) created by AT&T Wireless Services, Inc. (“Wireless”) using proprietary technology. As used in this Agreement, “Licensed Products” means the Wireless Information Navigator computer software program (the “WIN Software”) that is delivered to Customer as embedded executable code on a Billing CD ROM. Licensed Products also includes the Billing CD ROM and any related documentation, including the user manual(s) and other printed or on‑line help materials that Wireless or Licensor makes available.

2.
Copyright / Proprietary Protection.  The Licensed Products are owned by Wireless and its suppliers and are protected by U.S. and international copyright laws and international trade provisions. Customer has not purchased any ownership interest in the Licensed Products, and is merely receiving a license pursuant to the terms of this Agreement. This license and Customer’s right to use the Licensed Products terminate automatically if Customer violates any part of this Agreement. In the event of termination, Customer must immediately destroy all copies of the Licensed Products or return them to Wireless.

3.
License and Sublicense.  Licensor grants to Customer a non‑exclusive license to use the WIN Software embedded on a Billing CD ROM on a single computer terminal connected to a single CD ROM drive for the sole purpose of processing and reformatting paging management reports, billing manager, and exceptional reporting in a Microsoft® WINDOWS operating environment. Customer shall not: (a) copy any part of the Licensed Products (except to make one archive copy); (b) modify, translate or merge the Licensed Products with another program; (c) reverse‑engineer, disassemble, decompile, alter, reverse translate or in any other way derive any source code from the Licensed Products; (d) assign, sublicense or transfer, lease, rent, time‑share, or lend Customer’s rights under this Agreement or any portion of the Licensed Products without the prior written consent of Wireless, which may be withheld at Wireless’s sole discretion (any unauthorized attempt to transfer this Agreement or the license granted hereunder shall result in the automatic termination of this Agreement); or (e) operate the WIN Software on a network unless Customer has paid the applicable royalty for multiple copy or network use.

4.
No Warranty.  THE LICENSED PRODUCTS ARE PROVIDED TO CUSTOMER “AS IS” AND “WITH ALL FAULTS” AND WITHOUT WARRANTY OF ANY KIND, EXPRESS OR IMPLIED. LICENSOR AND WIRELESS EXPRESSLY DISCLAIM ALL IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. IT IS CUSTOMER’S RESPONSIBILITY TO DETERMINE IF THE LICENSED PRODUCTS ARE SUITABLE FOR CUSTOMER’S PURPOSES. IF THE IMPLIED WARRANTY DISCLAIMER IS HELD INAPPLICABLE TO THIS AGREE​MENT, THE SOLE LIABILITY OF LICENSOR AND WIRELESS SHALL BE LIMITED TO A REFUND OF FEES PAID BY CUSTOMER FOR LICENSED PRODUCTS.

5.
Limitation of Liability.  In no event shall Licensor or Wireless be liable to Customer for any tort, incidental, consequential, special or indirect damages (including damages for loss of business profits, loss of good will, business interruption, loss of business information, and the like) arising out of the use of or inability to use the Licensed Products, regardless of whether Licensor or Wireless have been warned of the possibility of such loss. Furthermore, Licensor and Wireless shall not be liable to Customer for any claim made by any person or entity who is not a party to this Agreement.

6.
Non‑Disclosure.  Unless required by law, Customer will not disclose any information arising out of or relating to the Licensed Products or any accompanying support (collectively, “Confidential Information”) which are marked “Confidential” without Licensor’s prior written consent. Customer will take all reasonable measures to avoid unauthorized use of Confidential Information, including, at a minimum, those measures it takes to protect its own confidential information of a similar nature. This provision will not apply to any information that: (a) is or becomes publicly available without breach of an obligation of confidentiality; (b) can be shown by documentation to have been known to Customer at the time of its receipt from Licensor; or (c) can be shown by documentation to have been independently developed by Customer without any reference to any Confidential Information.

7.
General Provisions.  This Agreement is governed by the laws of the State of Washington] without reference to that body of law known as conflicts of law. The venue for resolution of any action arising under this Agreement shall be the federal and state courts in King County, and Customer agrees to submit to the jurisdiction of such courts. If any provision or any part of this Agreement is held invalid or unenforceable, such invalidity or unenforceability shall not invalidate or render unenforceable this entire Agreement, but rather this Agreement shall be construed as if it did not contain  the particular invalid or unenforceable provision or provisions, and the rights and obligations of the parties shall be construed and enforced accordingly. This Agreement constitutes the entire agreement between Customer and Licensor and supersedes any prior agreement concerning Licensed Products. This Agree​ment shall not be modified unless in writing, signed by an authorized representative of Licensor. Licensor is not bound by any provision of any purchase order, receipt, acceptance, confirmation, correspondence or otherwise, unless Licensor specifically agrees to the provision in writing.

8.
U.S. Government Restricted Rights.  The Licensed Products are provided with RESTRICTED RIGHTS. Use, duplication or disclosure by the government is subject to restrictions set forth in subdivision (c)(l) and (2) of the Commercial Computer Software Restricted Rights clause at 48 CFR 252.227‑19, as applicable. The contractor/manufacturer is AT&T Wireless Services National Accounts, Inc., 14560 NE 87th Street, Redmond, Washington 98052. MICROSOFT® and WINDOWS are trademarks owned by Microsoft Corporation.

In Witness Whereof, the parties have executed this Agreement as of the Effective Date. All signed copies of this Agreement shall be deemed originals.

“Licensor”
METROCALL, INC.


By:




Its:


“Customer”
NAME OF COMPANY HERE


By:




Its:


v. 07/98-N1
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