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USA MOBILITY WIRELESS, INC.

WIRELESS COMMUNICATION SERVICES AGREEMENT

THIS WIRELESS COMMUNICATION SERVICES AGREEMENT (the “Agreement”) is made and effective this 1st day of September 2007 (the “Effective Date”) by and between USA Mobility Wireless, Inc. (“Company”) and City of Seattle (“Customer”).

WHEREAS, Company is a provider of wireless messaging and related services (the “Services”) and wireless messaging equipment (the “Equipment”);

WHEREAS, Customer desires to acquire Services and Equipment, as more fully described in Exhibit A hereto, from Company, and Company desires to provide Services and Equipment to Customer.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:

1)  PROVISION OF SERVICES AND EQUIPMENT.  Company agrees to provide to Customer, and Customer agrees to obtain from Company, Service and Equipment for use by Customer’s employees, or other third parties as specifically permitted by Company herein (collectively, the “Subscribers”), in accordance with the terms and conditions of this Agreement.  The scope of Services and Equipment, and the charges therefor, are set forth on Exhibit A which is attached hereto and made a part hereof.  Customer agrees that it is responsible for all activities and usage of its Subscribers hereunder.  Any new or additional services and equipment not listed on Exhibit A which may be requested by Customer and provided by Company at any time hereafter will be subject to the terms and conditions of this Agreement and an amended Exhibit A.  Provision of Services and Equipment are subject to availability and applicable regulatory requirements.

2)  TERM OF AGREEMENT. This Agreement shall be effective for a period of Two (2) year(s), plus three (3) additional One (1) year agreements beginning with the above date (the “Initial Term”). The Agreement shall be automatically renewed for like periods unless either party gives written notice to the other of its intention not to renew. Such notice shall be given at least thirty (30) days before the expiration of the Initial Term or any subsequent renewal term.  Subject to Section 12 below, the “Term” of this Agreement will consist of the Initial Term, plus all renewal terms.  

3)  USE OF SERVICES AND EQUIPMENT BY CUSTOMER.  

a)
General.  Company provides the Services through authority granted to it by the Federal Communications Commission (the “FCC”).  The use and provision of the Services and Equipment are subject to the rules and regulations of the FCC and applicable federal, state and local regulatory authorities in effect during the term hereof, and Customer agrees to comply with all of such laws, and with such reasonable conditions as Company may require from time to time, including but not limited to compliance with Metrocall's Acceptable Use Policy, its Privacy Policy, and all other policies and procedures related to the Services and Equipment, in connection with its use of the Services and Equipment under this Agreement.  Customer may not use, nor permit any of its Subscribers to use, the Services and/or Equipment for promotional purposes or for resale.  Neither Customer nor any Subscriber may transfer any of the Services or Equipment without the prior written approval of Company.  Customer and its Subscribers may only use the Services and Equipment for personal and lawful purposes and for the purposes intended.  Company will designate, coordinate and assign for Customer and the Subscribers the capcodes, personal identification numbers, email addresses and telephone numbers (collectively, the “Numbers”) for all Equipment using Services provided by Company.  Neither Customer nor the Subscribers shall obtain any ownership interest in, or exclusive right to use, such Numbers.  Company reserves the right to assign, designate, reassign or change Numbers as reasonably necessary in the conduct of its business.  Customer will not permit any Number to be used by more than one unit of Equipment.  


b)
Unlimited Use Plans/Excessive Use of Network.  All uses of Company’s networks, including without limitation under Service plans that allow for an unlimited number of messages or characters (“Unlimited Use Plans”) are subject to all reasonable restrictions on use that Company may impose, at its sole discretion and without prior notice, for protection of the networks and other Company customers.  Unless otherwise expressly agreed by Company in writing, Services, including those under Unlimited Use Plans cannot be used for: (1)  uploading, downloading or streaming of movies, music or games, (2) with server devices or with hosted computer applications, including, but not limited to, automatic data feeds, automated machine-to-machine connections, or peer-to-peer (P2P) file sharing, or (3) as a substitute or backup for dedicated data connections. 

 


(ii)
Unlimited Use Plans are for individual use only and not for resale. Company reserves the right to limit throughput or amount of data transferred, and deny or terminate service, without notice, to Customer if the Company believes Customer is using an Unlimited Use Plan in any manner prohibited herein or that adversely impacts Company’s network or service levels.  Company reserves the right to protect its network from harm, which may impact legitimate data flows, by disconnecting customers or limiting their access to the network in the event of any violations of these provisions.  Company also reserves the right to treat excessive use of the Service as a material breach of this Agreement and to permanently terminate service to Customer for such excessive use.  

4)  PURCHASE OF EQUIPMENT.  If Customer purchases any Equipment from Company hereunder, the following terms and conditions shall apply: 

a) Selection and Availability of Equipment.  Customer shall be responsible for the selection of models of Equipment in accordance with its desired use and functionality and shall be responsible for payment with respect to all Equipment ordered by any of its Subscribers. Company may provide new or refurbished Equipment to Customer.  The models of Equipment listed on Exhibit A, as the same may be amended from time to time, are subject to availability from the manufacturer, and may be discontinued or replaced by other models at any time. 

b)  Title to the Equipment; Risk of Loss.  Upon receipt of payment in full for the Equipment, title to such Equipment shall pass to Customer free and clear of any lien or encumbrances arising out of Company’s ownership thereof.   Customer assumes full responsibility for the risk of loss or damage upon delivery of the Equipment to Customer, and no loss, theft or damage to the Equipment thereafter shall relieve Customer of its obligations to pay any fees and charges due to Company with respect to the purchase of such Equipment.  Company shall retain a purchase money security interest in Equipment  in any amount of the unpaid balance of the purchase price until such Equipment has been paid in full.  To the extent that local law requires Customer to sign any such financing statement, Customer will do so upon Metrocall’s request and return the same to Metrocall within two (2) business days of Customer’s receipt of the financing statement(s).
c)  Warranty and Repair.  


(i) Items of Equipment shall be deemed to have been delivered to Customer in good working order unless Customer returns the same to Company for exchange or repair within thirty (30) days after delivery.  


(ii) In the event Customer elects to purchase maintenance protection (“Maintenance”), Company shall maintain such Customer owned Equipment.  Company shall, at its discretion, repair or replace (with a substantially similar unit) such Equipment at no additional cost to Customer that Company determines to be defective.  The Maintenance charges, including the applicable deductibles, if any, are set forth on Exhibit A.  However, in the event that Equipment covered by Maintenance is damaged while in Customer’s possession, or is returned to Company with parts missing, Company shall charge Customer for such repair or replacement of such Equipment (including, without limitation, for all replacement parts, repair charges and handling fees in effect at such time).


(iii) In the event Customer opts not to purchase Maintenance, or such Maintenance is not available to Customer, Company shall, at its discretion, repair or replace Customer owned Equipment at the fees and expenses in effect at the time of such repair or replacement.  Company shall have the right to charge Customer for all replacement parts and handling and administrative charges in effect at such time.  Company shall use commercially reasonable efforts to pass through manufacturers’ warranties, if any, to Customer, to the extent permitted by such manufacturer.

d)  Encryption.  Company reserves the right to sell Equipment that has been manufactured with passwords and encryption for security purposes.  Such encryption or passwords may be used to disable the Equipment in the event of misuse of Services or the refrequencing of the Equipment on the messaging network of another carrier.

5)  LEASE OF EQUIPMENT. If Customer leases any Equipment from Company hereunder, the following terms and conditions shall apply:

a)  Selection and Availability of Equipment.  Customer shall be responsible for the selection of models of Equipment in accordance with its desired use and functionality and shall be responsible for payment with respect to all Equipment ordered by any of its Subscribers. Company may provide new or refurbished Equipment to Customer.  The models of Equipment listed on Exhibit A, as the same may be amended from time to time, are subject to availability from the manufacturer, and may be discontinued or replaced by other models at any time. 

b)  Title to the Equipment; Risk of Loss. Title to all Equipment leased by Company to Customer shall remain in Company.  Promptly (not to exceed ten (10) days) upon (i) the expiration or termination of this Agreement, or (ii) such time as the Equipment is no longer in use by Customer, Customer shall return (at its sole cost and expense) all leased Equipment (or items of Equipment no longer in use, as the case may be) to Company in accordance with Company’s shipping instructions. Customer shall be responsible for the safekeeping of all such Equipment and shall return same to Company in substantially the same condition as it was received by Customer, reasonable wear and tear excepted.  Company will continue to charge Customer the monthly lease and Services charges for each item of Equipment until it is returned to Company in good condition or Customer has paid the full replacement cost therefore.  Notwithstanding the foregoing, upon the expiration or earlier termination of this Agreement, in the event Customer has not returned Equipment by the sixtieth (60th) day thereafter, Customer shall pay Company the full replacement cost of such Equipment.  Subject to the remainder of this Section 6(b), in the event Customer returns Equipment that is damaged or has missing parts, Company shall charge Customer for all replacement parts and repairs charges in effect at such time.  Customer shall be responsible for the replacement cost set forth on Exhibit A for any lost or stolen Equipment, or Equipment which is damaged beyond repair, unless Customer has purchased the Loss Protection Plan described on Exhibit A.  Company shall invoice Customer for Services and the monthly lease charges with respect to each unit of Equipment until Customer either:  (i) provides Company with written notice of any lost or stolen Equipment, or Equipment which is damaged beyond repair, and makes a claim under the Loss Protection Plan, if Customer has elected to participate in such plan, or (ii) pays Company the replacement cost set forth on Exhibit A. 

c)  Warranty and Repair. Customer may return for exchange any item of leased Equipment that is defective at any time during the term of this Agreement, and Company, at its option, shall repair such Equipment or replace it with a substantially similar Equipment.  Subject to Section 6(b) above pertaining to Equipment that has been damaged beyond repair, in the event such leased Equipment is damaged while in Customer’s possession, or is returned to Company with parts missing, Company shall charge Customer for such repair or replacement of such Equipment (including, without limitation, for all replacement parts, repair charges and handling fees in effect at such time).


d)  Encryption.  Company reserves the right to lease Equipment that has been manufactured with passwords and encryption for security purposes.  Such encryption or passwords may be used to disable the Equipment in the event of misuse of Services, Customer breach of this Agreement, or the refrequencing of the Equipment on the messaging network of another carrier. 
6)  STANDARD OF PERFORMANCE. Company shall provide Services consistent with the normal and reasonable standards of the wireless messaging industry. Company shall promptly investigate any complaints made by Customer and shall take such steps as are commercially reasonable and necessary to correct any deficiency in the Service. Adjustments for Service interruptions shall be made in accordance with Section 10(e) hereof. 

7)  WARRANTY DISCLAIMER.  


a)
THE LIMITED WARRANTIES AND REMEDIES CONTAINED HEREIN ARE THE EXCLUSIVE WARRANTIES AND REMEDIES OFFERED BY COMPANY. COMPANY MAKES NO OTHER WARRANTIES, EXPRESS, IMPLIED OR STATUTORY, CONCERNING THE SERVICE, THE EQUIPMENT OR ITS FACILITIES, NETWORK OR SYSTEM, INCLUDING, WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR USE OR PURPOSE, WHICH COMPANY SPECIFICALLY DISCLAIMS. If any court finds any such warranty to exist, Company’s liability for any imputed breach thereof shall not exceed the proportionate charges to Customer during the month in which such imputed breach occurs.


b)
Without limiting the generality of the foregoing, telecommunications services, including the Services, may be adversely affected by various conditions, including but not limited to electrical interference, terrain, weather, Acts of God or governmental authority (including limitations on the availability of telephone numbers or spectrum), equipment failure, user error and the failure of any satellite or other connecting telecommunications facilities, or circumstances beyond Company’s control (each a “Force Majeure Event”).  Periodic service interruptions may be necessary to perform maintenance on the networks and facilities.  Company, therefore cannot and does not guarantee the availability of the Services at all times and under all circumstances, nor that all messages will be received in a timely manner.  Wireless messaging services are not secure methods of transmission, and Company cannot and does not guarantee against improper actions of third parties that interfere with the privacy of messages or the integrity of the Services. Services related to databases and information content may contain inaccuracies from time to time that occur at the source or in the transmission process (including but not limited to errors in stock quotations, sports results and news reports), and Company cannot and does not guarantee the accuracy or availability of such Services.  Company’s prices for the Services do not include insurance for these inherent risks.  
8)  LIMITATION ON LIABILITY.   EXCEPT FOR THE ADJUSTMENTS DESCRIBED IN SECTION 10(e) BELOW,  COMPANY IS NOT LIABLE for any ACTS OR OMISSIONS OF ANOTHER SERVICE PROVIDER, for information provided through THE CUSTOMER’S pager, EQUIPMENT FAILURE OR MODIFICATION OR OTHER CAUSES BEYOND COMPANY’S REASONABLE CONTROL.  COMPANY IS not LIABLE FOR SERVICE OUTAGES OF 24 HOURS OR LESS.  COMPANY’S LIABILITY FOR ANY FAILURE OR MISTAKE SHALL IN NO EVENT EXCEED COMPANY’S SERVICE CHARGES DURING THE AFFECTED PERIOD.  COMPANY SHALL NOT BE LIABLE FOR ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES SUCH AS LOST PROFITS EVEN IF COMPANY HAS BEEN INFORMED OF THE POSSIBILITY OF THOSE DAMAGES.  COMPANY SHALL NOT BE LIABLE FOR (a) INJURIES TO PERSONS OR PROPERTY ARISING FROM USE OF THE SERVICE, THE PAGER OR ANY EQUIPMENT USED IN CONNECTION WITH THE PAGER UNLESS CAUSED BY THE COMPANY'S SOLE NEGLIGENCE OR (b) THE INSTALLATION OR REPAIR OF THE PAGER BY ANY PARTIES WHO ARE NOT COMPANY EMPLOYEES. 

9)  BILLING, PAYMENT AND BILLING DISPUTES. 

a)  Prices.  Customer shall pay Company for Services and Equipment on behalf of itself and all of its Subscribers in accordance with the applicable rates set forth on Exhibit A.  Upon the expiration of the Initial Term, or at any time and from time to time after such expiration of the Initial Term, Company may increase the prices not less than annually set forth on Exhibit A by providing Customer not less than forty-five (45) days advanced written notice.  The Equipment charges set forth on Exhibit A may be increased at any time during the term of this Agreement in the event of a manufacturer price increase. The notice of any price increase shall be provided to Customer not less than forty-five (45) prior to the effective date.


b)  Taxes; Other Pass-Through Charges.  Unless otherwise specifically set forth therein, the rates set forth on Exhibit A do not include: (i) taxes or similar charges imposed by any law, ordinance, regulation, order or act of any governmental agency, (ii) any charges passed on to customers by reason of contributions Company is required to make to any regulatory, governmental or quasi-governmental program, including without limitation federal and state Universal Service Funds (and any other regulatory fees), or other surcharge by any government agency; or (iii) the costs, fees and/or charges associated with the administration thereof.  Customer will be responsible for paying any sales, license and use taxes, fees (including, without limitation, Universal Service Fund charges) and assessments levied by any local, state or federal government or governmental agency with respect to its purchase or lease of Services and Equipment under this Agreement.  Notwithstanding anything to the contrary contained herein, Company will have the right at any time, including without limitation during the Initial Term of this Agreement, to pass through and invoice to Customer any amounts imposed by third parties such as governmental agencies, telecommunications carriers or vendors that have the effect of increasing Company’s costs of providing Services and/or Equipment to Customer.  If Customer is exempt from sales or other taxes, it shall provide evidence of such exemption to Company; provided, that no exemption from taxes shall eliminate Customer’s obligation to pay charges associated with non-tax fees and assessments, including without limitation Universal Service Fund charges.


c)  Payment Terms.  Fees and charges for recurring Services, Equipment leasing and Equipment installment purchases will be invoiced to Customer monthly in advance(along with any taxes, Universal Service Fund and other regulatory charges and administrative charges applicable to or assessed against such Services and Equipment, and sums carried forward). Overcalls and other non-recurring fees, if any, for the month shall appear on the subsequent month’s invoice.  All Equipment purchases (other than installment purchases) will be invoiced upon delivery and will be due on receipt.  Customer shall make payment within thirty (30) days after the date of the invoice.  Balances which remain unpaid for more than thirty (30) days shall also bear interest at the rate of one and one-half percent (or the highest lawful rate, if lower) per month beginning with the date of the invoice in which the amount was first billed to Customer.  Company may temporarily suspend or permanently terminate the Services to Customer and Subscribers if Customer does not pay invoices within such thirty (30) day period.  Customer agrees to reimburse Company for any charges, costs and expenses (including attorneys fees and expenses) incurred by Company in collecting any fees or charges described in this Agreement.


d)  Disputed Invoices. If Customer wishes to contest an Company invoice, Customer will give written notice to Company within ninety (90) days after the date of each such invoice, setting forth the amount in dispute and the reasons therefore (a “Dispute Notice”); provided, however, that Customer may not withhold any amounts from payment during such dispute. If the dispute is resolved in Customer’s favor, a credit in the amount of any overcharge will be made to Customer’s account.  All invoices for which a Dispute Notice is not delivered to Company within the time period set forth in this Section 10(d) shall be deemed conclusively accepted and all of Customer’s claims deemed waived.  

e) Credit For Service Interruption.  In the event that Service is interrupted, subject to Sections 8 and 9, Customer’s sole and exclusive remedy shall be the pro rata adjustment to the fixed monthly charges for Service (an “Adjustment”); provided that if an interruption does not impact all of Customer’s Equipment, an Adjustment under this Section shall only be assessed against the pro rata monthly charge applicable to the affected Equipment. Notwithstanding the foregoing, an Adjustment shall only be made (i) for interruptions of more than thirty-six (36) consecutive hours in duration and (ii) from the time Company receives notice from Customer of such interruption until the termination of such interruption. Such notice may be given by telephone and confirmed by facsimile transmission. Company shall not be obligated to make an Adjustment in the event that the interruption is caused by (i) Customer, Subscriber or any person using Customer’s Equipment, including, among other things, (a) failure to comply with the Equipment’s operating instructions or (b) any breach hereunder, (ii) any Force Majeure Event, (iii) scheduled outages or similar activities reasonably necessary or appropriate for the proper or improved operations of the Company, (iv) the Equipment, or (v) signal or coverage limitations. 

10)  COMPANY’S OPERATING PROCEDURES. Service shall be provided in compliance with the Operating Procedures attached hereto as Exhibit B, which are attached hereto and incorporated herein. Customer acknowledges that it has read and agrees to comply with the Operating Procedures.

11)  EVENTS OF DEFAULT; TERMINATION.
a)  Termination for Convenience.  Either party may terminate this Agreement at any time for any reason or no reason, by notice given in accordance with Section 15(a) hereof,  which notice must be received by the other no less than thirty (30) days prior to date on which such termination is to become effective; provided, however, that Customer shall continue to be billed for all leased Equipment in Customer’s possession until the same is returned or the replacement value thereof is paid, in accordance with Section 6(b).  If Customer (i) provides a termination notice specifying an effective date less than thirty (30) days following the notice, or (ii) returns all Equipment in Customer’s possession with or without formal notice of termination, Company will bill Customer for, and Customer shall be liable to pay, all charges up through the thirtieth (30th) day following the occurrence described in (i) or (ii).     

b)
Partial Termination.  Customer may terminate service on one or more, but less than all, units under Customer’s account upon thirty days’ prior written notice, subject to the terms of Section 3 hereof; provided, however, that during the Initial Term, the Early Termination Fee attributable to such cancelled units pursuant to Section 2 and Exhibit A shall apply.

c)  Events of Default of Customer.  Any of the events described below will be considered an event of default of Customer:


(i)  Nonpayment.  Failure by Customer to pay all amounts due Company under this Agreement when due.


(ii)  Misuse of Services.  Customer or any Subscriber has used the Services in violation of Section 4 above. 


(iii)  Other Breaches.  Customer or any Subscriber has breached any material term or condition of this Agreement (other than as set forth in Sections 12(c)(i) and (ii) above) and such breach is not curable or if curable, has not been cured within thirty (30) days after written notice of such breach (specifying in reasonable detail the nature of such breach) from Company.

d)  Events of Default of Company.  Company will be in default of this Agreement if it has breached any material term or condition of this Agreement and such breach is not curable or if curable, has not been cured within forty-five (45) days after written notice of such breach (specifying in reasonable detail the nature of such breach) from Customer. Company will not be considered to be in default if it is unable to provide the Services or Equipment by reason of a Force Majeure Event or under any other circumstance identified in Section 8.

e)  Termination for Default.  Either party may send a notice of termination to the other, which notice will specify the event of default and the effective date of the termination.  The effective date of such termination will be a date which is not sooner than the last day of the cure period with respect to any event of default as to which this Agreement contains a cure period.  With respect to any monetary default, the termination notice will be effective no sooner than five (5) calendar days after the date of such notice; provided, however, that if Customer is provided with a notice of default for non-payment twice during the term of this Agreement, then Company shall have the right to terminate this Agreement, without further notice or any right to cure, immediately upon the occurrence of a third or any subsequent failure to pay when due any amount which is owing under this Agreement.  With respect to any default under Section 12(c)(ii) above, Company may terminate this Agreement, or the Services of the affected Subscribers, immediately, and without notice or opportunity to cure.

12)  Indemnity.    Each party agrees to defend, indemnify and hold the other harmless from and against any damages, liabilities, claims, costs and expenses (including all reasonable attorneys’ fees and costs, including fees and costs for any appeals) related to the indemnifying party’s breach of this Agreement or related to the sole negligence or willful misconduct of the indemnifying party.  If the indemnifying party shall, within thirty (30) days after notice, fail to accept defense, the party seeking indemnification shall have the right, but not the obligation, to undertake the defense of, and to compromise or settle any claims on behalf of, for the account of, and at the risk of the indemnifying party.

13)  NATURE OF RELATIONSHIP. Nothing contained in this Agreement shall constitute either party as agent and principal, partner, joint venture or employer and employee of the other. Moreover, neither party has the authority to act on behalf of the other or otherwise bind the other in any manner. 

14)  NOTICES.

a)  Any notice, request, instruction, legal process, or other document, other than with respect to the delivery of invoices and/or payments of invoices or as otherwise set forth in Section 10(e), to be given or made hereunder shall be served in the following manner:

If given to Company, notice shall be addressed to Company at the following address:

	Metrocall, Inc.

Attn: COO

6677 Richmond Highway

Alexandria, VA  22306


	With a copy (which shall not constitute notice) to:

Metrocall, Inc.

ATTN: General Counsel

6677 Richmond Highway

Alexandria, VA 22306


If given to Customer, notice shall be addressed to Customer at the following address:

	Customer

City of Seattle Purchasing & Contracting Svcs

Attn: Michael Mears

P.O. Box 94687

Seattle, WA 98124-4687
	


All such notices may be served by personal delivery, registered or certified U.S. mail or by any regular delivery service that provides receipt and evidence of delivery.  Notices shall be deemed given two (2) days after the date of registration or certification with the U.S. Postal Service or on the date of actual delivery as stated on the receipt of delivery.  Either party may change its address for notice purposes in the manner provided in this Agreement.

b)  All invoices shall be addressed to Customer at the following address:

	Customer

See attached Invoice Address Guide

	


Invoices may be served by personal delivery, U.S. mail, or by any regular delivery service that provides receipt and evidence of delivery.  Invoices shall be deemed delivered upon the earlier of (i) four (4) days from the date of mailing if sent by U.S. mail, or (ii) the earliest of the date of (X) actual delivery, or (Y) refusal to accept delivery, if served by any other method.

c)  All payments to be given or made hereunder shall be addressed to Company at the following address:

	USA Mobility Wireless, Inc. 

P.O Box 660770

Dallas, TX 75266-0770


	


All payments shall be deemed delivered on the date of actual delivery.  


d)
Customer hereby agrees and consents to Company contacting Customer by e-mail or via one or more of Customer’s units of Equipment regarding Service suspensions, interruptions or modifications, and/or other information regarding Customer’s account; provided that notices of breach, legal process, and invoices shall be sent to Customer in accordance with the other provisions of this Section 15.

15)  ASSIGNMENT. This Agreement is not assignable or delegable by either party without the prior written consent of the other.  Notwithstanding the foregoing, Company may assign or delegate its rights and obligations hereunder, without the written consent of Customer, to any affiliate, direct or indirect parent or subsidiary, or successor to its business (of whatever nature).

16)  FORCE MAJEURE. Except for Customer payment obligations hereunder, operation of this Agreement shall be suspended during any period where a party’s failure or delay in performance is the result of any Force Majeure Event.

17)  GOVERNING LAW. This Agreement shall be governed by the laws of the State of Washington (without giving effect to its choice of law provisions) applicable to agreements entered into and to be wholly performed within the State of Washington by residents of such State. 

18)  RESOLUTION OF DISPUTES.
a)  The parties agree that no court shall have jurisdiction over any dispute between the parties unless they agree in writing or they have pursued alternative methods of dispute resolution as set forth in this Section.  The sole exceptions will be (i) situations of insolvency or bankruptcy where the other party may fairly be said no longer to have freedom to resolve claims or (ii) disputes concerning the confidentiality and intellectual property provisions hereof or other cases where a party is entitled to immediate equitable relief other than specific performance of the contract terms.

b)  In the event either party has a dispute with the other, that party shall give written notice of that dispute to the other and propose a time and place, no later than 7 days thereafter, for a discussion to try to resolve it.  Discussions will continue as the parties are available for no less than 30 days and longer if the parties agree to extend the time.

c)  If the dispute cannot be resolved by discussion, the parties agree to submit it to a nationally known alternative dispute resolution organization with offices in Washington D.C.  The first choice will be JAMS Endispute, but if that organization is unavailable for some reason the party raising the issue may select any other qualifying agency.  The matter will first be submitted to nonbinding mediation in accordance with the rules of that organization, and mediation will be pursued by both parties in good faith until the mediator declares that the dispute cannot be resolved by that means.  Within 7 days of the mediator's determination that the dispute cannot be resolved by mediation, either party may request that the same organization conduct an arbitration of the dispute, in accordance with its rules.  If such a request is made, the parties will pursue arbitration according to the organization's rules, with the proviso that there will be only one arbitrator selected.  The arbitrator's decision will be enforceable in any court of competent jurisdiction in accordance with applicable law.

d)  If the parties for some reason are permitted or required to take a dispute to court, they shall proceed only in the U.S. Federal District Court in Alexandria, Virginia or a state court of competent jurisdiction in Fairfax County, Virginia.

e)  The parties may at any time agree that this alternative dispute resolution provision will not apply to a dispute and that the matter may be resolved by the U.S. Federal District Court in Alexandria, Virginia or a state court of competent jurisdiction in Fairfax County, Virginia.

19)  CONFIDENTIALITY. 

a)  Confidentiality.  Each party acknowledges that during the term of this Agreement it may receive information relating to the present or future business operations of the other party or other non-public information that may reasonably be deemed confidential or proprietary.  Such information, together with the prices, terms and conditions of this Agreement, is “Confidential Information.”  Notwithstanding the above, “Confidential Information” will not include information that:  (i) is or becomes generally known or available to the public through no act of the receiving party in violation of this Agreement; (ii) was known by the receiving party at the time of disclosure by the disclosing party; (iii) is independently developed by the receiving party without use of the disclosing party’s Confidential Information; or (iv) is lawfully obtained from a third person who has the right to make such disclosure.  Each party will use the same precautions to safeguard the Confidential Information of the other as it uses for its own confidential information (but in no event less than reasonable care) and neither party will use the other’s Confidential Information for purposes other than those necessary to further the purposes of this Agreement.  Neither party will disclose to third persons the other’s Confidential Information without the prior written consent of the other party, unless required under applicable law, rule or regulation, or pursuant to the order of any court or governmental entity or legal process of any governmental entity.


b)  Customer Information.  “Customer Proprietary Network Information” or “CPNI”  is information that relates to the quantity, technical configuration, type, destination, and location of, and amount Customer uses, the telecommunications service to which Customer subscribes, and that is made available to Company by Customer solely by virtue of the carrier-customer relationship.  It does not include information such as name, telephone, number, address or advertising classification; that is, the kind of information that appears in a telephone book.  Company can use CPNI without Customer’s consent to do any of the following:



(i)
provide Customer with the services it ordered and bill Customer for them; 



(ii)
protect Company’s rights or property, or to protect our other users and other carriers from fraudulent, abusive, or unlawful use of, or subscription to, Company’s services; 



(iii) 
market service offerings to Customer in the same category of services (i.e., wireless services) to which you subscribe;



(iv)
provide Customer with paging units or other equipment to be used in providing services to Customer, and provide maintenance and repair services to that equipment; 



(v)
provide Customer with information services, such as the news feeds that Customer can receive over its paging unit(s); and/or



(v)
comply with law or legal process (such as a warrant or subpoena).


Company does not otherwise access or use CPNI, or share CPNI with third parties.  Other than for the foregoing purposes, under the rules of the FCC, Customer has rights to restrict the use of, disclosure of, and access to its CPNI.  Consequently, if in the future Company wishes to use or access Customer’s CPNI for purposes other than those described in this Section 20(b), or disclose it to third parties, it will give Customer  written or electronic (i.e., e-mail) notice of the type of use or disclosure it wishes to make of CPNI, explaining Customer’s rights to “opt in” or “opt out” of such use or disclosure.  BY SIGNING THIS AGREEMENT, CUSTOMER AGREES TO COMPANY PROVIDING CUSTOMER WITH NOTICE REGARDING CPNI VIA E-MAIL.


c)  The terms and conditions of Section 20(a) shall survive the expiration or earlier termination of this Agreement for a period of two (2) years.

20)  SIGNATURE AUTHORITY. The individuals signing below on behalf of the contracting parties respectively warrant that they are properly and duly authorized to so sign and obligate their respective employers/principals.  Upon execution of this Agreement, each party shall have the right to rely on such warranty and may rely on the apparent authority in asserting its rights hereunder and its fulfillment of its obligations hereunder.

21)  ENTIRE AGREEMENT. This Agreement, along with the Exhibits and Attachments hereto, represents the entire agreement with respect to the subject matter hereof and supersedes all prior discussions and agreements between the parties relating to the subject matter hereof. This Agreement may be modified only by a written amendment duly signed by persons authorized to sign agreements on behalf of both parties, and shall not be supplemented or modified by any course of dealing or trade usage, other than as specified herein. Variance from or addition to the terms and conditions of this Agreement by any purchase order, or other written notification, shall be of no effect.

22)  SEVERABILITY; AMENDMENT. If any provision of this Agreement is held to be illegal, invalid, or unenforceable, such provision will be enforced to the maximum extent permissible so as to effect the intent of the parties, and the validity, legality, and enforceability of the remaining provisions will not in any way be affected or impaired thereby.  In the event of a change in applicable law, including without limitation, the rules, regulations or policies of the FCC, that impacts the provision of the Services or the agreed-upon conduct of the parties, this Agreement shall be amended to conform to the requirements of such applicable law.  If a change in applicable law substantially deprives a party of its rights or benefits under this Agreement, or makes such party’s performance materially more difficult or costly, then such party may terminate this Agreement upon thirty (30) days’ prior written notice to the other.
23)  SURVIVAL. Any obligations and duties that by their nature are intended to extend beyond the expiration or earlier termination of this Agreement (including, by way of example and not limitation, the provisions regarding indemnification, limitation of liability and choice of law) shall survive any such expiration or termination and remain in effect as necessary or appropriate to fulfill such obligations or duties in accordance with such terms.
24)  WAIVER. No delay or failure by either party in exercising any right under this Agreement, and no partial or single exercise of that right, will constitute a waiver of that right or any other right. Failure by either party to enforce any right under this Agreement will not be deemed a waiver of future enforcement of that or any other right.
25)  NO THIRD PARTY BENEFICIARIES.  This Agreement shall inure solely to the benefit of Company and Customer.  There are no third party beneficiaries to this Agreement or the Services and Equipment provided hereunder, including but not limited to any Subscriber or family member of such Subscriber.

26)  INTELLECTUAL PROPERTY. All intellectual property (copyrights, patents, trade secrets, confidential and proprietary information, license rights and the like) included in any of the Services or Equipment provided by Company under this Agreement (“Intellectual Property”) shall remain the sole and exclusive property of Company and its licensors and shall be subject to the standard end-user license agreements of Company and/or its licensors for such Intellectual Property.  To the extent that no separate end-user license agreement is required, Metrocall hereby grants to Customer and its Subscribers a non-exclusive, royalty-free license (or sublicense, as the case may be), for the Term hereof and in the service area in which Customer subscribes to the Service, to use, perform, and display the Intellectual Property contained in the Service and Equipment, solely for the purposes of receiving and using such Service and Equipment.  Any such license rights shall automatically terminate immediately upon the termination or expiration of this Agreement.  In no event shall Customer (a) rent, lease, or loan the Intellectual Property; (b) electronically transmit the Intellectual Property over a network except as necessary for Customer’s licensed use of the Intellectual Property; (c) use run-time versions of third-party products embedded in the Intellectual Property, if any, for any use other than the intended use of the Intellectual Property; (d) modify, disassemble, decompile, or reverse engineer the Intellectual Property; (e) transfer possession of any copy of the Intellectual Property to another party, except as expressly permitted herein; (f) make any copies of the Intellectual Property, except for one (1) copy for archival purposes, subject to the terms of an applicable end-user license agreement; or (g) use the Intellectual Property in any way not expressly provided for in this Agreement.  There are no implied licenses and Customer agrees not to exceed the scope of the written licenses granted.


b)
Without limiting the generality of the foregoing, nothing contained in this Agreement shall be deemed to confer upon Customer any right to use in advertising, publicity, marketing activities or otherwise any name, trademark, service mark or other designation of Company or its affiliates, including any contraction, abbreviation or simulation of any of the foregoing, without the prior written consent of Company.
27)
Construction.  This Agreement is to be construed fairly in accordance with its terms. In no event shall this Agreement be interpreted strictly against either party by reason of any rule of construction holding that contractual provisions are to be construed against the party drafting the same.  Section headings in this Agreement are for convenience of reference only, and shall not affect the interpretation of any provision hereof.  Unless context clearly requires otherwise, the singular of any term shall include the plural and vice versa, and terms of either gender shall include the other or the neuter.

28)  REMEDIES CUMULATIVE.  All remedies under this Agreement, at law or in equity, or otherwise afforded to Company, shall be cumulative and not alternative.

29)
Counterparts.   This Agreement may be executed in counterparts, each of which shall be deemed an original and both of which shall be deemed one and the same agreement.

30) NON-DISCRIMINATION IN CONTRACTING:
A. Company shall utilize affirmative efforts to promote and encourage participation by women and minority businesses on subcontracting opportunities within the Contract scope of work.  Company agrees to such efforts as a condition of the contract.  

B. Affirmative efforts shall include those that have been agreed upon between the Customer and the Company as a result of the Company proposal response.

C. Record-Keeping:  Company shall maintain, for at least 12 months after the expiration or earlier termination of this Contract, relevant records and information necessary to document Company affirmative efforts to achieve women and minority business participation, including solicitations to subcontractors and suppliers, all subcontractor and supplier proposals received, and all subcontractors and suppliers actually utilized under this Contract.  Seattle shall have the right to inspect and copy such records.

D. Company shall ensure that all employees, particularly supervisors, are aware of, and adhere to their obligation to maintain a working environment free from discriminatory conduct, including but not limited to harassment and intimidation of minorities, women, or WMBE businesses.  

E. Non-Discrimination:  Company shall not create barriers to open and fair opportunities for WMBEs to participate in any Customer contract and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.

F.
Sanctions for Violation:  Any violation of the mandatory requirements of the provisions of this section, or a violation of SMC Ch. 14.04, SMC Ch. 14.10, SMC Ch. 20.45, or other local, state or federal non-discrimination laws,. shall be a material breach of contract for which the Company may be subject to damages and sanctions provided for by the Contract and by applicable law.  Companies in violation of this shall be subject to debarment from Customer contracting activities in accordance with SMC Ch. 20.70.

31) EQUAL EMPLOYMENT OPPORTUNITY AND OUTREACH.

A.
Company shall not discriminate against any employee or applicant for employment because of race, religion, creed, age, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  Company shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual orientation, gender identity, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following: employment, upgrading, promotion, demotion, or transfer; recruitment or recruitment advertising, layoff or termination, rates of pay, or other forms of compensation and selection for training, including apprenticeship.  The Company shall post in conspicuous places, available to employees and applicants for employment, notices as provided by Seattle setting forth the provisions of this nondiscrimination clause.

B.
Company shall furnish to the Director of Executive Administration (or his/her designee), upon request and on such form as may be provided therefore, a report of the affirmative action taken by the Company in implementing the requirements of this section, and will permit access to the Company’s records of employment, employment advertisements, application forms, other pertinent data and records requested by the Director of Executive Administration for the purposes of investigation to determine compliance with the requirements of this section.

C. If, upon investigation, the Director of Executive Administration finds probable cause to believe that the Company has failed to comply with any of the requirements of this section, the Company shall be so notified in writing.  The Director of Executive Administration shall give the Company an opportunity to be heard, after ten calendar days’ notice.  If, after the Company’s opportunity to be heard, the Director of Executive Administration still finds probable cause, he/she may suspend the Contract and/or withhold any funds due or to become due to the Company, pending compliance by the Company with the requirements of this section.

32) EQUAL BENEFITS. 

A. Compliance with SMC Ch. 20.45: The Company shall comply with the requirements of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which the Company is obligated to provide the same or equivalent benefits (“equal benefits”) to its employees with domestic partners as the Company provides to its employees with spouses.  At Seattle’s request, the Company shall provide complete information and verification of the Company’s compliance with SMC Ch. 20.45.   Failure to cooperate with such a request shall constitute a material breach of this Contract.  (For further information about SMC Ch. 20.45 and the Equal Benefits Program Rules call (206) 684-0430 or review information at http://cityofseattle.net/contract/equalbenefits/.)

B. Remedies for Violations of SMC Ch. 20.45:  Any violation of this Paragraph A. shall be a material breach of Contract for which the Owner may:

a. Require the Company to pay actual damages for each day that the Company is in violation of SMC Ch. 20.45 during the term of the Contract; or

b. Terminate the Contract; or 

c. Disqualify the Company from bidding on or being awarded a Customer contract for a period of up to five (5) years; or

d. Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal Benefits Program Rules promulgated there under.

33) INSURANCE:   Unless specified otherwise in the contract attachments, Company shall maintain at its own expense at all times during the term of this Purchase Order/Vendor Contract the following insurance with limits of liability consistent with those generally carried by similarly situated enterprise: (1) Commercial General Liability insurance, including premises/operations, products/completed operations, personal/advertising injury, contractual liability, fire legal/tenant liability, stop gap/employer’s liability and independent contractors liability; (2) if any vehicle, watercraft or aircraft is used in the  performance of this Purchase Order/Vendor Contract, Automobile Liability, Watercraft Liability and/or Aircraft Liability insurance, including coverage for owned, non-owned, leased or hired vehicles, watercraft and aircraft, as appropriate; and (3) Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington. The insurance as provided under items (1) and (2) above shall include by endorsement the City of Seattle as an additional insured (as respects item (1), per ISO form CG 20 10 or CG 20 26 or equivalent additional insured endorsement wording, or equivalent blanket additional insured policy wording) and such additional insured status for the City shall apply as respects the full limits of all valid and collectible Automobile Liability, Watercraft Liability and/or Aircraft Liability insurance, whether primary, excess, contingent, or otherwise; shall be primary insurance as respects the City, and any other insurance or self-insurance maintained by the City shall be excess and non-contributory with the Company’s insurance; and, shall be placed with insurers with not less than an A- VII A.M. Best’s rating unless insurance has been procured under the provisions of chapter 48.15 RCW (Unauthorized “Surplus Lines” Insurers).  It is specifically agreed that the insurance requirements in this section 2.18 shall override any limitation of liability or similar provision in any agreement or statement of work between the City and the Company and that no Company’s insurer shall assert the right to invoke any such limitation.  The Company shall not be required to provide evidence of insurance, unless required to do so under the terms of a Request For Bid (ITB) or a Request For Proposal (RFP), and should additional insurance requirements (including but not limited to higher limits of liability) be specified in an ITB or RFP, those requirements shall apply.

34) COMPLIANCE WITH LAW: 

General Requirement:   The Company, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers.

Licenses and Similar Authorizations:   The Company, at no expense to the City, shall secure and maintain in full force and effect during the term of this Purchase Order/Vendor Contract all required licenses, permits, and similar legal authorizations, and comply with all related requirements.

Taxes:   The Company shall pay, before delinquency, all taxes, levies, and assessments arising from its activities and undertakings under this Purchase Order/Vendor Contract; taxes levied on its property, equipment and improvements; and taxes on the Company's interest in this Purchase Order/Vendor Contract. 

35) AMERICANS WITH DISABILITIES ACT:   The Company shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Purchase Order/Vendor Contract.  In particular, if the Company is providing services, programs, or activities to City employees or members of the public as part of this Purchase Order/Vendor Contract, the Company shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Purchase Order/Vendor Contract.

36) ADJUSTMENTS:   The City’s Buyer at any time may make reasonable changes in the place of delivery, installation or inspection; the method of shipment or packing; labeling and identification; and ancillary matters that Company may accommodate without substantial additional expense to the City.

37) AMENDMENTS:   Except for adjustments authorized above, modifications or amendments to the Purchase Order/Vendor Contract may only be made by a change order or by written document signed by or for both parties.  Unless Company is otherwise notified, the City’s Buyer shall be the City’s authorized agent. 

38) BINDING EFFECT:   The provisions, covenants and conditions in this Vendor Contract apply to bind the parties, their legal heirs, representatives, successors, and assigns. 

39) WAIVER:   The City’s failure to insist on performance of any of the terms or conditions herein or to exercise any right or privilege or the City’s waiver of any breach hereunder shall not thereafter waive any other term, condition, or privilege, whether of the same or similar type. 

40) REMEDIES CUMULATIVE:   Remedies under this Vendor Contract are cumulative; The use of one remedy shall not be taken to exclude or waive the right to use another. 

41) GRATUITIES:   The City may, by written notice to the Company, terminate Company’s right to proceed under this Vendor Contract upon one (1) calendar day’s notice, if the City finds that any gratuity in the form of entertainment, a gift, or otherwise was offered or given by the Company or any agent thereof to any City official, officer or employee.

42) MAJOR EMERGENCIES OR DISASTERS:   The following provision shall be in effect only during major emergencies or disasters when the City has activated its Emergency Operations Center and the Company has been given notice by the City that such activation has occurred. The City is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, the City is contracting with the Company under the following terms and conditions: Company shall provide to the City, upon the City’s request, such goods and/or services at such time as the City determines. In the event the Company is unable to meet the delivery date commitment due to circumstances beyond the reasonable control of the Company, the Company shall make such delivery as soon as practicable.  If the Company is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, the Company shall immediately assist the Customer in whatever manner is reasonable to gain access to such goods and/or services.  In the event that the Company is unable to provide such goods and/or services as requested by the Customer, the Company may offer to the Customer limited substitutions for its consideration and shall provide such substitutions to the Customer as required above, provided the Company has obtained prior approval from the Customer for such substitution.   The Company shall charge the Customer the price determined in this Purchase Order/Vendor Contract for the goods and services provided, and if no price has been determined, it shall charge the Customer a price that is normally charged for such goods and/or services (such as listed prices for items in stock).  In the event that the Customer’s request results in the Company incurring unavoidable additional costs and causes the Company to increase prices in order to obtain a fair rate of return, the Company shall charge the Customer a price not to exceed the cost/profit formula found in this Purchase Order/Vendor Contract. The Company acknowledges that the Customer is procuring such goods and/or services for the benefit of the public.  The Company, in support of public good purposes, shall consider the Customer as a customer of first priority and shall make its best effort to provide to the Customer the requested goods and/or services in a timely manner. For purposes of this Purchase Order/Vendor Contract, a “major emergency” or “disaster” shall include, but is not limited to a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or any combination of the above.

	IN WITNESS WHEREOF, each of the parties has caused this Agreement to be executed by a person with full power and authority to bind such party on the day and year first written above.

	USA Mobility Wireless, Inc. 

(Company)


By:






Name: 

Title:  

Date:___________
	City of Seattle

(Customer)
By:






Name: 

Title:

Date:__________


EXHIBIT A

SCOPE OF SERVICES AND PRICING

	Service Type
	Usage
	Tier 1
	Tier 2
	Tier 3

	Numeric Local
	Unlimited 
	$2.20
	
	

	Alpha Local
	Unlimited
	$4.75
	
	

	Nationwide 1way Alpha
	Unlimited
	$30.00
	
	

	Nationwide Numeric
	Unlimited
	$23.95
	
	

	2 Way
	500 Calls
	$14.00
	
	

	2 Way
	1000 Calls
	$19.95
	
	


	Feature/Options
	Price

	Personal 800#
	$8.95

	Additional Phone #
	$1.00

	Group Capcode
	$5.00

	WME Group
	$15.95 plus

	Message Carbon Copy (MCC)
	$4.95

	Alias (Vanity – john.doe@usamobility.net)
	$4.95

	Voicemail
	$2.00

	SMS
	$4.95

	Shipping
	Ground $9.99 – overnight $21.95


	Equipment Model
	Protection/Maintenance
	Deductible
	W/out Deductible

	Numeric
	1.00
	15.00
	39.00

	Alphanumeric
	2.00
	25.00
	69.00

	2way
	4.00
	99.00
	149.00


	Spare Equipment Type
	Price

	Numeric
	$2.00*

	Alphanumeric
	$4.00*

	2way
	$5.00


*Account will receive 7% of total alpha and numeric units at no charge.  Spare fee charged for all 2way spare devices.










EXHIBIT B

COMPANY OPERATING PROCEDURES

I.
SERVICE/BILLING ISSUES

ALL ISSUES (i.e., service on existing units, adding units, disconnecting units, billing, etc.) must be communicated directly to the METROCALL CUSTOMER SERVICE CENTER. Please instruct your field personnel not to contact a local messaging company (Company or otherwise).

II.
DISCONNECTS

All returned Equipment requires a thirty (30) day disconnect notice. The thirty (30) day notice, standard for the wireless messaging industry, is required to allow us to plan and process inventory returns and to disconnect service from local messaging companies on an orderly basis. Therefore, please provide Metrocall with this written thirty (30) day notice, indicating the following:

-
device telephone number

-
cap code

-
serial number

-
requested disconnect date

-
reason for return

Note that in the event Equipment is returned to Metrocall without, or after expiration of, the thirty (30) day notice, Company will bill that account through the period ending an additional thirty (30) days after Company’s receipt of the Equipment.

In the event that Equipment is returned and/or disconnected to a local messaging company, Metrocall will continue to bill the account for that Equipment until either the expiration of the thirty (30) day disconnect notification period or the date upon which Metrocall verifies the return/disconnect, whichever is longer. This complicated and costly situation can be avoided if Metrocall is notified of all service issues directly.

All Equipment for which Company receives a disconnect notice will be "lost billed" (ENR – Equipment Not Returned or Lost) until the unit is returned to Company. When the units are returned, Company will credit the account for the amount paid by the Customer (Equipment Returned or Found).

III.
REPLACEMENTS
All Equipment for which replacements are sent will be "lost billed" (ENR – Equipment Not Returned or Lost) until the unit is returned to Company. If any units are returned after the account has been "lost billed", Company will credit the account for the amount paid by the Customer (Equipment Returned or Found).

IV.
SHIPPING/MAILING ADDRESSES

Disconnected/replaced Equipment should be shipped to the following address:

2800 Technology Drive

Suite 200

Plano, Texas 75074
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