Attachment #2

Vendor Contract #0000000525

01/01/00 to 12/31/2003


AMERICAN TECHINCAL SERVICES, INC.

SOFTWARE MAINTENANCE AGREEMENT


AGREEMENT made this _____________day of __________, 2000 by and between AMERICAN TECHNICAL SERVICES, INC. (“ATS”), A Florida corporation,  and  the City of Seattle ( “CLIENT”).


SERVICE AGREEMENT

1.01
Services.  ATS agrees to perform for Client the software maintenance services (hereinafter, “Services”) described in Schedule A, which is attached hereto and incorporated by this reference.  As long as the Service Agreement is in effect, ATS will provide updates at no charge to ATS software as described in Schedule A, Section 1. 

1.02
Term of Agreement.  Services under this agreement shall commence on the date specified in Schedule A and shall continue thereafter until one year from such date, unless renewed as provided in Section 1.06, or earlier terminated pursuant to the terms of this agreement. 

1.03
Additional Services.   If requested in writing by Client to perform services (“Additional Services”), in addition to the specified Services, ATS may, at its discretion, take reasonable action and expend reasonable amounts of time and resources based on such request, provided ATS provides Client a written estimate of such amounts and obtains Client’s prior written approval with respect to paying such amounts.  This includes but is not limited to custom programming. 

1.04
Charges and Payment.  Charges for Services and reimbursement for expenses incurred by ATS in the performance of Services shall be made at the rates specified in Schedule A.  Said charges shall be deemed to be fully earned upon payment.  ATS shall send to Client, and Client shall pay, ATS’ undisputed invoices for Services, on or before the first day of the calendar quarter/year in which Services were rendered.  ATS shall invoice Client for charges for Additional Services upon completion of the Additional Services at the rates specified in Schedule A, and Client shall pay same upon receipt of invoice. 

Outgoing telecommunication and shipping charges incurred by ATS, if any, shall be considered a reimbursable expense. 

1.05
Service Responsibilities of ATS.


(A)
Support and Response time.  The Client may contact ATS during the hours of 8:00 am (EST) to 8:00pm (EST), Monday through Friday, except on federal holidays.  ATS shall provide off-site telephone support, in the form of consultations, assistance, and advise on the use and maintenance of the Software, within one business day, Monday through Friday, of Client’s request therefore.  In the event that such problem in the software is not corrected within one business day, Monday through Friday, of the initiation of such off-site telephone support, the Client, at the request of ATS, shall send to ATS all requested printouts and or data (“Documentation”).  Said Documentation shall be either delivered by Client to the offices of ATS, or shipped by common carrier to said offices, at Client’s expense for transportation.  ATS shall propose temporary work-around procedures, if possible, and shall demonstrate to Client good faith and reasonable efforts to restore the Software.  


(B)
On-Site Additional Services.  ATS, in its sole discretion, may elect to provide on-site service at Client’s office, as an alternative to requiring Client to provide printouts or data (“Documentation”).  Such on-site service shall be deemed Additional Services and at the rates specified in Schedule A.  Travel, lodging, transportation and per diem shall be invoiced at actual reasonable costs. 

1.06
Renewal of Agreement.  Provided that client has paid all invoices received from ATS, Client may renew this agreement, for the next succeeding calendar quarter, by payment of ATS’ invoice as provided in Section 1.04, on the terms and for the software specified in ATS invoice.  Charges for Services pursuant to such renewals shall be at the rates for such Services and shall be in effect for the calendar quarter in which renewal is made, except at such charges may be revised by ATS upon thirty (30) days notice prior to the beginning of the renewal calendar quarter.  ATS may refuse to provide Services for any prospective calendar quarter for Software which, in ATS’ sole judgment, cannot be properly or economically maintained or repaired.  In such cases, ATS shall notify Client that such software has been deleted from coverage of this agreement and shall modify the invoice accordingly. 

1.07
Limited Service Warranty and Exclusions.


(A)
ATS warrants that, during the term of this agreement and each renewal thereof, it shall maintain the Software according to the terms of this agreement so that they shall be free from significant operating defects.  ATS services shall be performed in a timely and professional manner by technicians familiar with the software and its operation.


(B)
The above limited warranty extends to all causes of Software malfunction, except for malfunctions resulting from: 

improper use, including the use of defective hardware or operating systems; 

natural disasters such as flood or earthquake, or strikes, riots, or acts of war or nuclear disaster; 

repairs, maintenance, modifications, or reinstallation made by other than ATS;

unusual shock or electrical damage, accident, fire or water damage, neglect, a corrosive atmosphere harmful to electronic circuitry, damage during transportation, or causes other than normal use; 

failure by the client to maintain appropriate site conditions for the Software.  If support services are required as a result of any of the causes stated above, such services shall be deemed to be Additional Services. 

(C)
ATS SHALL NOT BE LIABLE FOR INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES, INCLUDING LOST PROFITS, ARISING FROM DEFAULT IN THE PERFORMANCE OF ANY OBLIGATION UNDER THIS AGREEMENT, SERVICING BY ATS, OR USE OF THE SOFTWARE BEFORE OR AFTER PERFORMANCE OF SERVICES OR ADDITIONAL SERVICES EVEN IF ATS HAS BEEN NOTIFIED AS TO A PARTICULAR PROBLEM OR DEFECT IN THE SOFTWARE.  

1.08
Limitation of Remedies.  Client shall have one exclusive remedy under the above limited warranty.  In the event of a breach of said limited warranty by ATS, Client may cancel this agreement and received reimbursement for all charges for Services which have been received by ATS for the current calendar quarter.  The tender of such reimbursement by ATS shall effect a full and complete discharge of all obligations of ATS under this agreement.  Client’s FACCEPTANCE OF THIS EXCLUSIVE REMEDY, TO THE EXCLUSION OF ALL OTHER RIGHTS AND REMEDIES WHICH THE Client MIGHT OTHERWISE HAVE, IS A PRIOR CONDITION OT HE ACCEPTANCE BY ATS OF THIS AGREEMENT.    Upon tender of reimbursement, the parties shall be wholly relieved of, and shall hold each other harmless from, all obligations and duties under this agreement except for the obligations specified in Section 2.01. 

GENERAL PROVISIONS 

2.01
Confidentiality of Proprietary Information.  ATS and Client acknowledge that all information concerning the other’s business in any form, and *all copyright and trade secret rights are “Confidential and Proprietary Information”.  Each party agrees that it shall not, during or after the term of this agreement, permit the duplication, use or disclosure of any such confidential and Proprietary information by or to any person (other than an employee, agent or representative of the other party who much have such information for the performance of its obligations hereunder), unless such duplication, use or disclosure is specifically authorized by the other party in writing. or required by law*  Confidential and proprietary Information does not include any information which, at the time of disclosure, is in the public domain. 

*Changes required by the City as a condition of signing the Agreement.

2.02  
Termination of Software Maintenance Agreement.  This agreement shall terminate automatically, with no further notice or action required, upon expiration of the term thereof specified in Section 1.02, unless renewed by advance payment of the charges therefore, as specified in Section 1.04.  This agreement may also be terminated as follows:


(A)
By Client.  Client may terminate this agreement for any reason by written notice to ATS, effective upon receipt, at any time. 


(B)
By ATS.  ATS may terminate this agreement by ninety (90) days written notice to Client and the concurrent tender to Client of a pro-rata refund of prepaid charges for Services for the current calendar quarter, computed on the basis of the number of days remaining in the calendar quarter. 


(C)
Rights and Obligations of the Parties on Termination.  In the event this agreement is terminated:


(I)
The rights and obligations of the parties under Section 2.01 shall survive termination; and 


(ii)
Each party shall forthwith return to the other properties of the other party then in its possession and ATS shall return to Client any advance payment, pro-rated for the days of the calendar quarter currently elapsed, it received for the Services which, as a result of the termination, have not been and shall not be performed in accordance with the terms of this agreement; and 

2.03
General.


(A)
Entire Agreement and Applicable Law.  This agreement, including all Schedules and attachments hereto, constitutes the full and complete agreement between the parties, and wholly supersedes all  representations, negotiations and agreements (whether oral or written) prior to the date hereof.  This agreement shall be governed by, and construed in accordance with, the laws of the State of Florida. 


(B)
Severability.  Any invalidity, in whole or in part, of any provision of this agreement shall not affect the validity of any other of its provisions. 


(C)
Assignment.  Client shall not assign or subcontract all or any part of this agreement or any interest therein, except with the written consent of ATS.  ATS may assign or subcontract each and every right and obligation of ATS under this agreement on the condition that the assignee or subcontracting party assume, in writing, all obligations of ATS under this agreement. 


(D)
Parties.  This agreement shall inure to the benefit of, and be binding upon, the parties hereto and on each of their employees, agents, administrators, successors and assignees. 


(E)
Attorneys’ Fees.  If any action at law or in equity, or in arbitration, is necessary to enforce or interpret the terms of this agreement, the prevailing party shall be entitled to reasonable attorneys’ fees, costs, and necessary disbursements in addition to any other relief which that party may be entitled.  

IN WITNES WHEREOF, the parties have caused this agreement to be executed and do each hereby warrant and represent that their respective signatory whose signature appears below has been and is on the date of this agreement duly authorized to execute this agreement. 

AMERICAN TECHNICAL SERVICES, INC.

BY:
________________________________________

NAME/TITLE:
Craig Zivolich, Vice President 

CLIENT NAME 

BY:
City of Seattle

NAME/TITLE:
________________________________________





SCHEDULE A

ATS/COMP
$30,000.00

22 Users @ $1,500.00/user
$33,000.00

Stanford
$5,000.00

SFMS Interface
$12,500.00

Employee Interface
$12,500.00

WA MedFee Module
$7,500.00

Seattle Custom
$7,500.00

Total List price
$108,000.00

16% List Price – Software per year
$17,280.00

Quarterly
$4,320.00






Software:

Software to be listed will include all ATS Modules purchased, customizations, interfaces and additional services to be covered under this agreement. 


Software modules will be listed based upon actual list price.


Fee:   16% of base list price.

Services:  Labor to provide phone support of the software under conditions of normal usage.  Software support will be provided as specified under the ATS software License Agreement.  Outgoing telecommunication charges, shipping expenses, travel, hotel, transportation and per diem charges will be invoiced for at ATS’ actual charges.

3.
Software Commencement Date:
July 1, 2000 thru July 1, 2001

4.
Annual Maintenance Charges:
Assessed at 16% of list price of all ATS software items listed in Section 1.0 of Schedule A.

Additional Services.  If requested by client to perform services (“Additional Services ”) in addition to the specified services, ATS may, at its discretion, take reasonable action and expend reasonable amounts of time and resources based on such request.  This includes but is not limited to custom programming, network maintenance, database administrative services, and all additional technical services. 

Charges for Additional Services.


Software:
If Client elects to activate maintenance agreement, “Additional Software Services ” will be assessed at $150.00 per hour.  However, if client does not elect to initiate agreement, “Additional Software Services” will be assessed at $350.00 per hour (1 hour minimum) or its then current rates for time and expenses. 

DBA/Technical:
Charges for “Additional DBA/Technical Services” will be assessed at $250.00 per hour. Commencement date begins immediately (warranty period for ATS Software only).  

Network:  Charges for “Network Services” will be assessed at $350.00 per hour.  Commencement date begins immediately (warranty period for ATS Software only).

Client must clear all outstanding invoices prior to continuing or activating maintenance coverage.

7.
Reimbursement of Expenses:
ATS shall invoice Client upon incurring reimbursable expenses, and said invoice shall be due and payable upon receipt.  Unpaid expense invoices as of the end of any calendar quarter shall, at ATS’ election, terminate this agreement.  Standard reimbursable expenses consist of shipping charges, outgoing telecommunication charges, travel and per diem.  

8.
Per Diem and Travel Charges:
Per diem and travel charges shall be a reimbursable expense and shall be invoiced at ATS’ actual costs. 


