Vendor Contract 0000000461

Attachment #3

JOINT CONFIDENTIALITY AGREEMENT

This Joint Confidentiality Agreement (this "Agreement") is entered into effective as of August __, 2000, by and between Altra Energy Technologies, Inc., a Delaware corporation ("Altra"), with a place of business at 1221 Lamar, Suite 950, Houston, Texas 77010 and Seattle City Light, a _______________________ ("Other Party"), with a place of business at _________________________________________________________________________________.

In consideration of the mutual promises set forth in this Agreement and other good and valuable consideration, the receipt and sufficiency of which is mutually acknowledged, Altra and Other Party hereby agree as follows:

1.
a.
Except as set forth in Section 1.b, all materials and other information obtained by one party (the "Receiving Party") from the other party (the "Disclosing Party") are the "Confidential Information" of the Disclosing Party.


b.
Information obtained from the Disclosing Party shall not be Confidential Information if such information (i) is generally known or available to the public, through no act or omission of the Receiving Party; or (ii) comes into Receiving Party's lawful possession free of any obligation of confidence.


c.
Receiving Party is hereby authorized to use the Disclosing Party's Confidential Information only (i) for the purposes of evaluating, discussing and negotiating proposed transactions or relationships with the Disclosing Party; (ii) for purposes of preparing estimates and proposals concerning any such proposed transaction, and (iii) in connection with the proposed transaction before and after (if applicable) a definitive agreement regarding the proposed transaction is entered into by the parties hereto. Disclosing Party may from time to time authorize in writing Receiving Party's use of Disclosing Party's Confidential Information for additional purposes.

2.
a.
Confidential Information of Disclosing Party is the exclusive secret and confidential property of the Disclosing Party or its licensor. Receiving Party shall handle Disclosing Party's Confidential Information in such a manner as to preserve its confidential nature. Receiving Party shall keep all Confidential Information of the Disclosing Party in a secure place, protected by appropriate security measures to prevent breaches of this Agreement. 

b.
The Receiving Party shall not engage or participate in or facilitate: (i) use of the Disclosing Party's Confidential Information for any purpose other than the purposes authorized in writing by the Disclosing Party; (ii) use of the Disclosing Party's Confidential Information for the benefit of any third party; (iii) removal of the Disclosing Party's Confidential Information outside of Other Party's and Altra's facilities located at the addresses first set forth above; (iv) access to or use of the Disclosing Party's Confidential Information by any third party; (v) sending or providing of the Disclosing Party's Confidential Information to any third party; (vi) copying of the Disclosing Party's Confidential Information, except as expressly authorized by the Disclosing Party in writing; (vii) making of any modifications to or any other works based on or otherwise derived from, or developed with reference to the trade secrets reflected in, the Disclosing Party's Confidential Information ("Derivative Works"); (viii) removal of any copyright notices from the Disclosing Party's Confidential Information; (ix) sale, assignment, transfer or licensing of the Disclosing Party's Confidential Information; (x) reverse engineering, disassembly or decompiling of the Disclosing Party's Confidential Information; or (xi) exporting of any Confidential Information of Disclosing Party comprising technical data, or products utilizing such data, to any country for which the U.S. Government or any agency thereof at the time of export requires an export license or other Government approval without first obtaining such license or approval. 


c.
Receiving Party shall immediately notify Disclosing Party of any law, order, or subpoena of a court, administrative agency or other tribunal requiring disclosure of Disclosing Party's Confidential Information, and if possible without violating such requirement, afford Disclosing Party the opportunity to remove its Confidential Information from the scope of such requirement prior to such disclosure. 

Altra acknowledges that the Other Party is a public agency and any information or documents provided by Altra to the Other Party may be subject to the Public Disclosure Act of the State of Washington.  RCW 42.17.010 et seq.   Proprietary materials provided to the Other Party which Altra wishes to protect against public disclosure shall be conspicuously marked as “Confidential Proprietary Information,” or other similar marking.  The Other Party acknowledges Altra’s position that the Software, Documentation and other marked proprietary and confidential information provided to the Other Party are trade secrets and highly sensitive and valuable financial and trade information, the release of which would clearly not be in the public interest and would substantially and irreparably damage Altra’s business and competitive position and is information included as protected by Washington law including but not limited to RCW 42.17.310(1)(h) and by U.S. copyright law..

In the event any request is made for Altra information so marked, the Other Party will promptly notify Altra of the request so as to allow Altra to adequately assert the exemption or protection of such Confidential Information from release.  Upon notice by the Other Party of a public disclosure request, Altra shall take such legal action as it deems necessary and appropriate to prevent the release of such information, and the Other Party shall have no further obligations in this regard.  In the event disclosure is required by law or court order or Altra fails to take action or is unsuccessful in preventing such disclosure, the Other Party shall not be liable to Altra if the information is released, provided the Other Party has otherwise complied with this Agreement and all applicable laws and rules including those related to RCW 42.17.010 et seq. and U.S. copyright law.

3.
a.
The Receiving Party shall have the right to circulate the Disclosing Party's Confidential Information within its own organization to those employees of Receiving Party who have a "need to know" such Confidential Information to accomplish the authorized purposes for Receiving Party's use of Disclosing Party's Confidential Information. Receiving Party shall inform such employees of the proprietary and confidential nature of the Disclosing Party's Confidential Information and implement procedures to ensure compliance by its personnel with the provisions of this Agreement. 


b.
In the event that Disclosing Party authorizes Receiving Party to disclose Disclosing Party's Confidential Information to a third party, prior to such disclosure, Receiving Party shall cause such third party to execute and deliver to Disclosing Party an agreement in a form acceptable to Disclosing Party, and pursuant to such agreement, such third party shall agree to be bound to Disclosing Party by the terms and conditions of this Agreement.


c.
Receiving Party shall be responsible for any violation of this Agreement by any of its employees or any third parties which obtain Disclosing Party's Confidential Information from Receiving Party, except for (i) third parties executing and delivering to Disclosing Party the agreement required by Section 3.b; and (ii) third parties which obtain such Confidential Information without Receiving Party's knowledge, provided that Receiving Party has complied with the obligations of Section 2.a of this Agreement.

4.
Any Derivative Works of Disclosing Party's Confidential Information shall be the property and Confidential Information of the Disclosing Party. Receiving Party assigns to Disclosing Party all rights in such Derivative Works.

5.
a.
With respect to any particular information of Disclosing Party, this Agreement shall remain in effect so long as such information constitutes Confidential Information. Receiving Party shall return any Confidential Information of Disclosing Party promptly upon Disclosing Party's request, unless such Confidential Information is held by Receiving Party under separate license, and in such case, Receiving Party's obligation to return such Confidential Information shall be in accordance with such license.


b.
Money damages shall not be a sufficient remedy for any breach of this Agreement by Receiving Party. Disclosing Party shall be entitled to seek specific performance and injunctive or other equitable relief as a remedy for any such breach. 

c.
A party in breach of this Agreement shall be liable for all reasonable costs (including court costs and attorneys' fees), expenses, and fees incurred by the non-breaching party in seeking such legal and equitable remedies. The statement of any remedy in this Agreement shall not preclude the Disclosing Party from pursuing any other remedy available at law or in equity. Receiving Party shall provide Disclosing Party full and complete assistance in reducing the impact of any breach of this Agreement by Receiving Party.

6.
a.
No failure or delay in exercising any right under this Agreement will operate as a waiver of such right. 


b.
This Agreement: (i) shall be governed by and construed in accordance with the laws of the State of Texas without reference to conflict of laws principles; (ii) may not be amended except by a written instrument signed by both Other Party and Altra; (iii) may not be assigned by either party, except that the Disclosing Party may assign its rights under this Agreement to the protection of its Confidential Information in connection with an assignment by Disclosing Party of its rights in such Confidential Information; provided that Disclosing Party shall notify Receiving Party in writing of such assignment, and such assignment shall not relieve the assigning party of its obligations to protect the other party's Confidential Information under this Agreement; (iv) is the product of negotiation; (v) shall not be deemed to have been drafted by either party; (vi) may be executed in multiple counterparts, which together shall constitute one and the same instrument; (vii) does not make either party the agent, fiduciary or partner of the other; (viii) does not grant either party any authority to bind the other to any legal obligation; and (ix) shall remain valid and enforceable despite the holding of any specific provision to be invalid or unenforceable, except for such specific provision; and (x) does not place either party under any obligation to enter into any further agreement.

IN WITNESS WHEREOF, Other Party and Altra have caused this Agreement to be signed by their duly authorized representatives.

SEATTLE CITY LIGHT





ALTRA ENERGY TECHNOLOGIES, INC.

By:
ORIGINAL SIGNED BY CITY



By:
ORIGINAL SIGNED BY VENDOR
Name:
____________________________________

Name:
_________________________________

Title:
____________________________________

Title:
_________________________________
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