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SOFTWARE LICENSE AND MAINTENANCE PURCHASE ORDER

This Software License and Maintenance Purchase Order (“SLM Purchase Order”) is made by the parties identified below as of the Effective Date.  This Agreement consists of (i) this SLM Purchase Order and (ii) the attached Terms and Conditions. The following information and prices apply to this Agreement:

Altra:
Altra Software Services, Inc.


Client:





1221 Lamar, Suite 950




______________________

Houston, Texas 77010









Fax: 713-210-8005





 Fax: 




Effective Date: __________ __, ______

Software, Current Version, Number of Workstations and License Fees:

Software
Version
License Level 
Number of Users
License Fees

ACES
6.0
Traditional Utility with System Peak Less than 4,000MW
Unlimited
Current*

CA ISO Gateway


Unlimited
Current*

ACES Tag Agent
1.4.1

Unlimited
Current*

ACES Tag Approval
1.4.1

Unlimited
Current*

ACES Tag Authority
1.4.1

Unlimited
Current*

TOTAL LICENSE FEES





* All software noted above was originally sublicensed to Client by Siemens Energy & Automation, Inc. and all license fees for the noted software have been received.

Payment Schedule: License Fees for any additional software shall be due and payable upon execution of an amendment to this SLM Purchase Order.
Databases included in License Fee: 1 production, 1 training, and 1 backup

Documentation includes:  Client may print or make copies of the Training and Reference Manuals as required to fulfil their normal business requirements. Client is not permitted to make copies of any documentation of any product provided from a vendor not a party to this agreement (a “Third-party Vendor”) by Altra as a reseller or sublicensor. 

Source Code Escrow Fee: $250/year

Warranty Period:  The Warranty Period for the Software shall be 90 days from the Delivery Date. The Delivery Date will occur when the Software is first installed at the Client’s site.

Maintenance Term:  The initial Maintenance Terms for the Software shall be 1 year, beginning upon the expiration of the Warranty Period. 

Maintenance Fee:  The Maintenance Fee for the first year of Maintenance is $56,000.  This includes Telephone Support for the Maintenance period .  Maintenance Fees for subsequent years shall be in accordance with Altra’s current price list at the time of renewal. The Maintenance Fee shall be due and payable on or before the beginning of the Maintenance Term and each Renewal Maintenance Term.   Client may elect to upgrade to High Availability Telephone Support at Altra’s then current rates for such service.
Payment of Fees and Expenses:  Client shall (a) make all payments under the Agreement to Altra in Houston, Texas, in U.S. currency and in accordance with the applicable terms set forth in this SLM Purchase Order; (b) pay all invoices within 30 days of the invoice date, (c) pay all taxes and duties, except Altra's franchise and income taxes, arising out of this Agreement; (d) pay all collection costs for past due amounts, including attorneys' fees and court costs and (e) pay interest on any late payments calculated from the date following the due date until such payment is made at the rate of 1% per month or the highest rate allowed by law, whichever is less.  
All amounts are non-refundable and the fees and rates stated are those in effect as of the Effective Date and are subject to change by Altra. 

Capitalized terms used herein and not otherwise defined herein shall have the meaning assigned to those terms as used in the Terms and Conditions.

Client and Altra agree that Client shall obtain from Altra, and Altra shall provide to Client, goods and services as described in this Agreement, all subject to the provisions of this Agreement. By the signatures of their authorized representatives, Client and Altra acknowledge their understanding of, and mutual agreement to be legally bound by, this Agreement.

_________________________


ALTRA SOFTWARE SERVICES, INC.
a ____________ ___________


a Delaware corporation

By:
________________________

By:
____________________________

Name:
________________________

Name:
____________________________

Title:
________________________

Title:
____________________________
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SUPPORT SERVICES PURCHASE ORDER

This Support Services Purchase Order (“Support Services Purchase Order”) is made by the parties identified below as of the Effective Date.  This Agreement consists of (i) this Support Services Purchase Order, (ii) the attached Terms and Conditions, and (iii) any written Work Orders, Work Plans,  Exhibits, Amendments and Addenda executed by both parties from time to time in reference to this Support Services Purchase Order. The following information and prices apply to the Agreement:

Altra:
Altra Software Services, Inc.


Client:  Seattle City Light


1221 Lamar, Suite 950




   System Control Center


Houston, Texas 77010


       

   614 NW 46th ST


Fax:  713-210-8005





   Seattle, WA 98107

Effective Date:  August 25, 2000




   Fax:  206-706-0183










   Phone:  206-706-0160

Service Rate (as of the Effective Date per Altra person/hour): $180.00 or a minimum of $1,440.00 per day. This rate shall remain in effect for a period of twelve months from the Effective Date. Upon expiration of said twelve month period, Altra’s then current rates for services shall apply, provided that the rate shall not increase by more than 15% in any one twelve month period.
System Integration Services: As mutually agreed, Altra will provide the following services under this Agreement: 

(a) integration, installation, system configuration, upgrade assistance, and implementation of the Software into Client's operating environment (together, Software Implementation), and 

Client consulting services , including but not limited to informal training, and design and analysis meetings (Consulting Services).

Training and Enhancements:  From time to time, Altra and Client may agree that Altra will perform other services for Client, such as formal training or the development of enhancements or interfaces to the Software. The specifics of any additional services to be performed by Altra and the associated fees will be detailed in either: 

(a) an Appendix attached to this Agreement and initialed by the parties at the time of the execution of this Agreement, or 

(b) a Work Order separately executed by Altra and Client, indicating its Effective Date, and expressly acknowledging that it is subject to this Agreement. 

Ownership:  All deliverables under this Agreement shall be owned by Altra, will be deemed to be a part of the Software,  and will be licensed as Software under the Terms and Conditions.

Payment of Fees and Expenses:

Client shall pay for the Support Services: 

(a) the Service Rate specified above or Altra’s then current Service Rate for all services and travel time;

(b) the fees specified in the applicable Work Order or Appendix for training and other services; and 

(c) for Altra's reasonable expenses incurred in connection with the services.

Client shall (a) make all payments under the Agreement to Altra in Houston, Texas, in U.S. currency and in accordance with the applicable terms set forth in this Support Services Purchase Order; (b) pay all invoices within 30 days of the invoice date, (c) pay all taxes and duties, except Altra's franchise and income taxes, arising out of this Agreement; (d) pay all collection costs for past due amounts, including attorneys' fees and court costs and (e) pay interest on any late payments calculated from the date following the due date until such payment is made at the rate of 1% per month or the highest rate allowed by law, whichever is less.
Altra’s fees and reasonable expenses shall be invoiced monthly on a time and material basis.

All amounts are non-refundable and the fees and rates stated are those in effect as of the Effective Date and are subject to change by Altra. 

Capitalized terms used herein and not otherwise defined herein shall have the meaning assigned to those terms as used in the Terms and Conditions.

Client and Altra agree that Client shall obtain from Altra, and Altra shall provide to Client, goods and services as described in this Agreement, all subject to the provisions of this Agreement. By the signatures of their authorized representatives, Client and Altra acknowledge their understanding of, and mutual agreement to be legally bound by, this Agreement.

_________________________


ALTRA SOFTWARE SERVICES, INC.
a ____________ ___________


a Delaware corporation

By:
Original Signed By City

By:
Original Signed by Vendor

Name:
________________________

Name:
____________________________

Title:
________________________

Title:
____________________________

TERMS AND CONDITIONS

These Terms and Conditions are part of any Purchase Order executed by the parties. Terms defined in the Purchase Order will have the same meanings when used in these Terms and Conditions.  ALL PRODUCTS AND SERVICES PROVIDED BY ALTRA ARE SUBJECT TO PAYMENT OF FEES SET FORTH IN THE PURCHASE ORDER AND TO THE OTHER PROVISIONS OF THESE TERMS AND CONDITIONS.

1. Software License. (A) The Software consists of the Current Version of the products listed on the applicable Purchase Order. Subject to the provisions of this Agreement, Altra grants Client a perpetual, nontransferable, nonexclusive license to: (i) install and use the machine-readable object code of the Software on a number of computing devices in accordance with the License Level and the Number of Users for which Client pays the License Fee; (ii) in connection with the numbers and types of Databases indicated on the purchase order, and (iii) to make one copy of the Software solely for backup purposes. 

(B)  No rights other than the license described herein are transferred by this Agreement.  Client shall not have the right to: (i) install the Software outside of Client’s facility as set forth on the SLM Purchase Order; (ii) use the Software as a service bureau or for third party data processing; (iii) copy, reverse engineer, decompile, disassemble or otherwise examine the code associated with the Software; (iv) sell, rent, lease, sublicense, timeshare, assign or transfer the Software by merger or otherwise; (v) make any works based on the Software by enhancements, modifications or updates; (vi)  remove any copyright notices; (vii) use the trademark “Altra” or its logo without Altra’s prior written consent; (vii) use any Third Party-supplied portion of the software other than in conjunction with and as a part of the Software; or (viii) perform or release benchmarks or other comparisons of the Software without the prior written consent of Altra

(C) Client acknowledges that the Software is a copyrighted work of Altra and that the use, copying and disclosure of the Software is limited by the copyright laws and this Agreement.  Client shall use its best efforts to keep Altra’s property secure from confidentiality breaches.  Client shall keep written records of its installations of the Software and allow Altra to audit its compliance during regular business hours.   

(D) In consideration of the grant of this license, Client agrees not to market, distribute, sell or license any computer software which has functionality similar to that of the Software or which is otherwise competitive with the Software or assist any third party in engaging in any of the activities prohibited under this Section 1.

(E)  Client understands and agrees that the Software is not specifically developed or licensed for use in any nuclear, aviation, mass transit, or medical application or in any other inherently dangerous applications, and neither Altra nor any Third-Party Vendor shall be liable for any claims or damages arising from such use.  Client specifically agrees to indemnify Altra and any Third-Party Vendor, pursuant to the provisions of Section 9 hereof, for any claims, losses, costs, damages or liability arising out of or in connection with such use.

2.
Licenses and Databases: Client shall pay the total License Fees in accordance with the License Level and for the Number of Users and Databases. Client may change the License Level, increase the Number of Users, obtain the right to use the Software with additional Databases, or obtain the right to use additional Software modules pursuant to a written Addendum A to this Agreement. 

3. Warranties. (A)  Altra warrants that: Altra has good title or the right to grant the license to the Software (i) for the Warranty Period, the base modules of the Software will perform materially in accordance with the Documentation when used in a properly configured operating environment that is at least that as specified by the Minimum Operating Environment, and (ii) the Software does not infringe any United States patent, copyright or trade secret of any third party. 

(B)  EXCEPT FOR THE WARRANTIES SET FORTH IN THIS SECTION 3, THE SOFTWARE IS PROVIDED "AS IS", AND ALTRA MAKES NO OTHER WARRANTIES UNDER THIS AGREEMENT. ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, ARE HEREBY DISCLAIMED, EXCLUDED AND DENIED.

(C)  All of the warranties made under this Agreement by Altra are contingent upon Client's use of the Software in accordance with the provisions of this Agreement. Any unauthorized modification of the Software by Client will void all warranties made by Altra under this Agreement.

(D)  Client acknowledges and agrees that it will provide, operate and maintain all of its own equipment on which to run the Software, including but not limited to,  at least the minimum equipment and software configuration necessary for use of the Software as specified by Altra (“Minimum Operating Environment”).

4.  Remedies:  (A)  Altra's sole obligation in the event of a claim by Client that the Software does not perform as stated in either of the warranties under Section 3 shall be, at Altra's option upon Altra’s verification of such defect, to: (i) correct or replace the portion of the Software causing the defect, (ii) terminate this Agreement and refund to Client a portion of the License Fee as determined according to Section 8, or (iii) in the case of a defect in the warranty under Section 3(A)(ii) above, procure for Client the right to continue to use the Software. 

(B)  Altra shall have no liability under the warranty in Section 3(A) unless Client gives written notice of its claim of any defect within 30 days after any of Client's personnel becomes aware of it, and no later than the end of the Warranty Period.  

(C) A breach of the warranty under Section 3(A)(ii) shall be deemed to occur only upon a final holding not subject to appeal by a court of competent jurisdiction to such effect. Altra shall have no liability under the warranty in Section 3(A)(ii), unless Client had given written notice of any claim by a third party for infringement within 10 days after any of Client's personnel became aware of such claim. 

(D) Altra is not responsible for problems arising due to Client's equipment, any use or modification of the Software by Client in contravention of this Agreement, or Client's failure to render any information, equipment, or assistance required by this Agreement.  Services provided by Altra in response to a warranty claim found by Altra to not be covered by warranty for any reason shall be billed to Client at Altra’s then current rates.

5.
Source Code Escrow. If Client pays Altra the Source Code Escrow Fee on an annual basis, Client shall be named as a beneficiary of Altra's source code escrow program for the Software.   If released, Client shall use the source code for the sole purpose of maintaining the Software for itself. In the event that a situation triggering the release of the source code is cured, Client shall immediately return the source code to Altra. Any modifications of the source code by Client shall void any warranties under this Agreement. 

6.
Software Maintenance. (A) As mutually agreed, during the Maintenance Term and subject to timely payment of the Maintenance Fee, Altra will provide Altra’s then standard maintenance services, which will include: (i) public updates to the Software, all new officially published  public  versions of the Software, (ii)  Telephone Support, between the hours of 8:00 a.m. and 5:30 p.m. Pacific Standard Time, Monday through Friday, excluding days that Altra closes its offices for holidays (“Business Hours”), which shall include (a) malfunctions in the Software not caused by Client, or (b) other matters connected with the Software, as determined in each case by Altra, and (iii) extension of the warranty under Section 3 for updates and versions provided while under Maintenance. The Maintenance Term shall automatically renew each year (each a “Renewal Maintenance Term”), subject to timely payment of Maintenance Fees of Altra’s then current Maintenance Fees for such Renewal Maintenance Term, unless Client gives written notice of termination not later than 30 days prior to the expiration of the then-current Renewal Maintenance Term. 
(B) The total Maintenance Fee will be based on 20% of the total License Fees paid by Client for the Software and any additional Software modules. 
(C)  All updates and versions are Altra’s property and will be subject to this Agreement and the installation of such will be Client’s responsibility. Maintenance will only apply to the current release or previous sequential release of the Software.  Client will install and maintain a modem and associated dial-up telephone line on the hardware on which the Software is run, providing Altra with the number for dial-in access to be used for maintenance of the Software. 

(D) Client may elect to purchase High Availability Telephone Support for 
an additional fee. High Availability Telephone Support enables Client to obtain Telephone Support for Priority A Errors seven days a week, 24 hours per day via pager access to Altra’s Support Service personnel. "Priority A Error" means an error that renders the Software inoperative or causes the Software to fail absolutely.  Altra shall make commercially  reasonable efforts to respond within two hours of any support request received during Business Hours. For support requests received outside of Business Hours, Altra shall make commercially reasonable efforts to respond before 10:00 A.M. Pacific Time on the next business day. For Clients with High Availability Support, Altra shall make commercially reasonable efforts to respond within thirty minutes after receiving the page.  During initial response to a support request, Altra shall, in cooperation with the Client Technical Support Contact, determine the nature of the support request and, if applicable, the priority level of any Error. Altra shall exercise commercially reasonable efforts to correct any Error reported by the Client in the unmodified current release of the Software or in the unmodified Previous Sequential Release, in accordance with the priority level assigned: 

a) Priority A Error - Altra shall make commercially reasonable efforts to correct a Priority A Error, by providing a Workaround or Fix, within two business days. Work to correct Priority A Errors shall commence immediately for Clients with High Availability Support, and as early as possible the next business day for Clients with Standard Support. Fixes or Workarounds for Priority A Errors shall be made available to all Clients who may be affected by the Error based on the relevant Software release and Operating Environment. A Fix for the Error will be included in the next Software maintenance release. Following report of a Priority A Error, Altra shall initiate the following procedures to resolve a Priority A Error: (i) assign senior Altra engineers to correct the Error; (ii) commence remedial work to provide Client with a Workaround or Fix; and (iii) provide Client with status reports concerning the remedial work.

b) Priority B Errors - Altra shall make commercially reasonable efforts to correct a Priority B Error, by providing a Workaround or Fix, within five business days. Workarounds or Fixes for Priority B Errors will be made immediately available to the Client that reported the Error. A Fix for the Error will be included in the next Software maintenance release.

c) Priority C Errors - Altra will make a commercially reasonable efforts to include a Fix for the Error in a subsequent release of the Software.

(E) For purposes of this Section 6.D), the following definitions will apply:

"Error" means an error in the Software which significantly degrades the use thereof, or which prevents it from operating as materially described in the Documentation, except for any Error resulting from Client’s misuse, alteration or damage of the Software, or Client’s combining or merging the Software with any hardware or software not supplied or identified as compatible by Altra.

"Fix" means the repair or replacement of object or executable code version of the Software to remedy an Error.

"Previous Sequential Release" means the release of Software for use in a particular Operating Environment that has been replaced by a subsequent release of the Software in the same Operating Environment. A Previous Sequential Release will be supported by Altra for a period of six months after the subsequent release.

"Priority A Error" means an Error that renders the Software inoperative or causes the Software to fail absolutely.

"Priority B Error" means an Error that significantly degrades the performance of the Software or materially restricts the Client's use of the Software.

"Priority C Error" means all other Errors.

"Technical Support Contact" means those employees designated by Client, in writing, to communicate with Altra concerning Support Services and who is knowledgeable in the use of the Software and Client's Operating Environment. Client shall designate one primary and one backup Technical Support Contact per Client site.

"Workaround" means a change to the procedures followed or data supplied by Client to avoid an Error without significantly impairing performance of the Software.

7.
Fees and Expenses. The fees stated in this Agreement do not include taxes. Client shall pay all fees and expenses as set forth in the applicable Purchase Orders or as otherwise provided for in this Agreement.

8. Limitations of Liability. EXCEPT FOR BREACHES OF CLIENT'S 

OBLIGATIONS UNDER SECTION 1, IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES, INCLUDING BUT NOT LIMITED TO LOST PROFITS OR LOST DATA, EVEN IF THE PARTY CAUSING SUCH DAMAGES HAS BEEN ADVISED OF THE POSSIBILITY OF THEM. Client is responsible for maintaining backups of the data on its systems that may be used in connection with or generated by the Software or affected by maintenance or system integration services provided under this Agreement. Altra will not be liable for any loss of Client's data for any reason. ALTRA'S TOTAL LIABILITY UNDER THIS AGREEMENT IN CONNECTION WITH OR ARISING FROM EACH OF (a) USE OF OR ACCESS TO THE SOFTWARE BY OR THROUGH CLIENT, (b) SYSTEM INTEGRATION, AND (c) SOFTWARE MAINTENANCE, SHALL NOT EXCEED THE AMOUNT OF THE RESPECTIVE FEES PAID BY CLIENT TO ALTRA FOR THE ACTIVITY DIRECTLY RESULTING IN SUCH LIABILITY. TO DETERMINE THE MAXIMUM LIABILITY ARISING FROM ITEM (a) ABOVE, THE AMOUNT OF LICENSE FEES PAID SHALL BE DECREASED BY ONE THIRTY-SIXTH (1/36) FOR EACH MONTH FOLLOWING THE EFFECTIVE DATE OF THIS AGREEMENT UNTIL THE TERMINATION OF THIS AGREEMENT AND CLIENT'S CESSATION OF USE OF THE SOFTWARE. THE LIMITATIONS OF LIABILITY SET FORTH IN THIS SECTION 8 SHALL APPLY TO ANY CLAIM, REGARDLESS OF THE CAUSE OF ACTION AND REGARDLESS OF ANY NEGLIGENCE OR STRICT LIABILITY WHICH MAY BE INVOLVED.  NO THIRD PARTY VENDOR WILL BE LIABLE IN ANY EVENT FOR ANY DAMAGES, WHETHER DIRECT, INDIRECT, INCIDENTAL, OR CONSEQUENTIAL ARISING FROM USE OF THE SOFTWARE.

9.
Client’s Indemnity. Client shall defend, indemnify and hold harmless Altra, its members, member representatives, directors, officers, employees, representatives and agents (collectively, the Indemnified Parties), against any and all losses, liabilities, costs, damages and expenses of any nature whatsoever (including court costs and attorneys' fees), resulting from or otherwise related to any claim, demand or action asserted against the Indemnified Parties by any third party, arising from or in any manner directly or indirectly connected with use of or access to the Software by or through Client, except where Altra's gross negligence or willful misconduct caused such third party's damages.

10.  Miscellaneous  (A)  Force Majeure. Altra 

shall be excused from performance under this Agreement to the extent that any nonperformance or delay is due to circumstances beyond Altra's reasonable control. Either party may terminate this Agreement without recourse by the other, except for payments due to Altra either as invoiced or for Software agreed by amendment to be licensed, Services performed or costs or expenses incurred and reimbursable under the Agreement, where performance is rendered impossible or impracticable for reasons beyond such party's reasonable control such as but not limited to an act of nature; war or warlike operations; civil commotion; riot; labor dispute including strike, walkout, or lockout; sabotage; or superior governmental regulation or control.  
(B) Public Convenience.:  Client may terminate this Agreement in whole or in part whenever Client determines that such termination is in its best interest (including but not limited to for lack of continuing appropriations).  In such a case Altra shall be paid for all payments due to Altra either as invoiced or for Software agreed by amendment to be licensed, Services performed or costs or expenses incurred and reimbursable under the Agreement. 
(C) Solicitation of Personnel.  Client will not solicit for hiring any of the personnel provided by Altra, including contractors, in performing the services hereunder.
(D) Client Responsibilities.  Client shall:

(i) inform Altra in writing of any breaches of this Agreement or any unauthorized use or possession of Altra's property which comes to the attention of Client; 

(ii)  provide full and complete assistance to Altra in reducing the impact of any breach by Client of any obligation under this Agreement; 

(iii) be responsible for any actions by its employees, agents or contractors which cause a breach of any provision of this Agreement; and

(iv)  provide to Altra full and complete cooperation to allow for successful Software implementation.

E)Right of Cure.  In the event of a material breach of this Agreement by either party, the other party may terminate this Agreement if such breach remains uncured more than 30 days after written notice of the breach. If a case is initiated by or against Client under state or federal bankruptcy or insolvency statutes, and either:

(i) the case is not dismissed within 90 days of its commencement or 

(ii) this Agreement is rejected by Client or a  bankruptcy trustee, 

this Agreement shall terminate automatically. If a third party brings a claim alleging infringement of such party's intellectual property rights, and Altra determines that such claim is valid, Altra may terminate this Agreement upon written notice; provided that, Altra shall refund the License Fees paid by Client as determined according to Section 8. 

(B) Termination of Agreement.  Upon termination 

of this Agreement, all of Client's rights under it shall be terminated, and Client shall return all property of Altra and delete all installed copies of the Software within 60 days of termination. The provisions of Sections 1, 2,  4, 7, 8, 9 and 10 and any confidentiality agreements between the parties shall survive the termination of this Agreement. 

(C) Waiver.  Neither party shall, by mere lapse of

time, without giving notice thereof, be deemed to have waived any breach by the other party of any terms or provisions of this Agreement. The waiver by either party of any rights arising out of this Agreement shall not cause a waiver of any other rights under this Agreement, at law or in equity. 

(D) Right of Equitable Relief. Client acknowledges that 

money damages shall not be a sufficient remedy for any breach by Client of the obligations set forth in Section 1 or the confidentiality obligations of the parties hereto, In the event of such a breach, Altra will be entitled to seek injunctive or other equitable relief. The statement of particular remedies in this Agreement shall not preclude either party from pursuing any other remedy available at law or in equity.

(E) Notices. Notices under this Agreement shall be 

delivered to the parties at their respective addresses or fax numbers set forth in this Agreement. A notice shall be deemed to have been given three (3) days after it has been mailed by certified mail, return receipt requested, postage prepaid or upon receipt of a facsimile containing such notice. 

(F) Dispute Resolution  In the event that a dispute 

between the parties can not be resolved through negotiations within 45 days after written notice of the issue in dispute, such dispute shall be finally resolved through binding arbitration under the Commercial Arbitration Rules of the American Arbitration Association in effect at the time of such dispute; provided that, matters for which injunctive relief may be sought under Section 10 Right of Equitable Relief shall not be subject to arbitration. 

(J) Contract Construction. This Agreement:

(i) shall be governed by and construed in accordance with the laws of the State of Texas without reference to conflict of laws principles; 

(ii) constitutes the entire agreement and understanding of the parties with respect to its subject matter, except that the terms of any agreement regarding confidential information of the parties shall be deemed to be a part of this Agreement and the fees and terms set forth in this Agreement shall be treated as confidential information; 
(iii) is not for the benefit of any third party, except that all Third Party Vendors, if any, shall be third party beneficiaries of this Agreement to the extent appropriate to protect their proprietary rights in portions of the Software supplied by such Vendors; 
(iv) may not be amended except by a written instrument signed by both Client and Altra, superseding the terms in any Purchase Order; 
(v) may not be assigned by Client without Altra's prior written consent; 
(vi) may be assigned by Altra to its affiliates, provided that Altra shall furnish reasonable prior written notice of such assignment to Client;
(vii)  may not be assigned by Altra to third parties without Client’s prior written consent, such consent shall not to be unreasonably withheld.
(viii)  shall be binding upon any permitted assignees, and defined terms used in this Agreement to apply to either party shall be construed to refer to such party's assignee;
(ix) the provisions, covenants and conditions of this Agreement apply to bind the parties, their legal heirs, representatives, successors, and valid assigns;
(x) is the product of negotiation;

(xi) shall not be deemed to have been drafted by either party; 
(xii) may be executed in multiple counterparts, all of the same agreement which when taken together shall constitute one and the same instrument; 

(xiii) contains section headings which are for convenience of reference only and which shall not be deemed to alter or affect the meaning or interpretation of any provision of this Agreement; 

(xiv) does not make either party the agent, fiduciary or partner of the other; 

(xv) does not grant either party any authority to bind the other to any legal obligation; 

(xvi) shall remain valid and enforceable despite the holding of any specific provision to be invalid or unenforceable, except for such specific provision, the remaining provisions to be interpreted to give meaning to 

the intentions of the parties hereto without regard to such invalid or unenforceable provisions(s); and

(xvii) Licensee shall comply with all applicable U.S. export laws and regulations.

(xviii) Major Emergencies or Disasters:   The following provision shall be in effect only during major emergencies or disasters when Client has activated its Emergency Operations Center and Altra has been given notice by Client that such activation has occurred. Client is committed to preparing thoroughly for any major emergency or disaster situation.  As part of its commitment, Client is contracting with Altra under the following terms and conditions: Altra shall provide to Client, Clientpursuant to the terms of this Agreement, the goods and/or services hereunder at such time as Client determines, subject to Altra’s ability, in its discretion, to meet requested schedules. In the event Altra is unable to meet a delivery date commitment agreed to by Altra due to circumstances beyond the reasonable control of Altra, Altra shall make such delivery as soon as practicable.  If Altra is prevented from making such delivery to the requested delivery location due to circumstances beyond its reasonable control, Altra shall  assist Client in whatever manner is commercially reasonable to gain access to such goods and/or services, provided that Altra shall be under no obligation to procure like goods or services for City from any third party.  In the event that Altra is unable to provide such goods and/or services as requested by Client, Altra may offer to Client limited substitutions for its consideration and shall provide such substitutions to Client as required above, provided Altra has obtained prior approval from Client for such substitution.   Altra shall charge Client the price determined in this Purchase Order/Vendor Contract for the goods and services provided or other agreed upon price, and if no price has been determined, it shall charge Client a price that is commercially reasonable for such goods and/or services (such as listed prices for items in stock).ClientClient.  Altra acknowledges that Client is procuring such goods and/or services for the benefit of the public.  Altra, in support of public good purposes, shall consider Client as a customer of first priority and shall make commercially reasonable efforts to provide to Client the requested goods and/or services in a timely manner. For purposes of this Purchase Order/Vendor Contract, a “major emergency” or “disaster” shall include, but is not limited to a storm, high wind, earthquake, flood, hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or any combination of the above.

(xvix) Non-Discrimination and Equal Employment Opportunity: During the term of this Purchase Order/Vendor Contract, the Contractor agrees as follows:  The Contractor will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  The Contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following: employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  The Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the City’s Executive Services Director setting forth the provisions of this nondiscrimination clause.
(xx) Non-Discrimination in Contracting:                       (1) Notwithstanding any other provision in this Purchase Order/Vendor Contract, City utilization requirements for Women and Minority Business Enterprises (“WMBEs”) shall not apply to this Purchase Order/Vendor Contract.  No minimum level of WMBE subcontractor participation shall be required as a condition of receiving award of the contract and no preference will be given to a bidder for its WMBE utilization or WMBE status.  Any affirmative action requirements set forth in any federal regulations or statutes included or referenced in the RFQ will continue to apply.  

(2) Client encourages the Contractor to employ a workforce reflective of the region’s diversity. 

(3) Discrimination – The Contractor shall not create barriers to open and fair opportunities for WMBEs to participate in all Client contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.  In considering offers from and doing business with subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or physical disability in an otherwise qualified disabled person. 

(4) Record-Keeping – The Contractor shall maintain, for at least 12 months after expiration or earlier termination of the term of this Purchase Order/Vendor Contract, relevant records and information necessary to document the Contractor’s utilization of WMBEs and other businesses as subcontractors and suppliers in this contract and in its overall public and private business activities.  The Contractor shall also maintain all written quotes, bids, estimates, or proposals submitted to the Contractor by all businesses seeking to participate as subcontractors or suppliers in the contract.  Client shall have the right to inspect and copy such records.  If this Purchase Order/Vendor Contract involves federal funds, the Contractor shall comply with all record-keeping requirements set forth in every applicable federal rule, regulation and statute referenced in the contract documents.  

(5) Affirmative Efforts to Utilize WMBEs – Client encourages the utilization of Minority Business Enterprises (“MBEs”) and Women Business Enterprises (“WBEs”) (collectively, “WMBEs”), in all Client contracts.  Client encourages the following practices to open competitive opportunities for WMBEs:

· Placing all qualified WMBEs attempting to do 

business in The City of Seattle on solicitation lists, and providing written notice of subcontracting opportunities to WMBEs capable of performing the work, including without limitation all businesses on any list provided by Client, in sufficient time to allow such businesses to respond to the written solicitations.

· Breaking down total requirements into smaller 

tasks or quantities, where economically feasible, in order to permit maximum participation by small businesses including WMBEs.

· Establishing delivery schedules, where the

requirements of the contract permit, that encourage participation by WMBEs.

· Providing WMBEs that express interest with

adequate and timely information about plans, specifications, and requirements of the contract.

· Utilizing the services of available minority 

community organizations, minority contractor groups, local minority assistance offices, the City of Seattle, and other organizations that provide assistance in the recruitment and placement of WMBEs.

Sanctions for Violation – Any violation of the mandatory requirements of this WMBE Utilization provision shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by contract and by applicable law.  

(xviii) Insurance:   The Contractor shall secure and maintain, at all times during the term of this Purchase Order/Vendor Contract, at its own expense, a policy or policies of insurance known as:  (1) Commercial General Liability written on an insurance industry standard occurrence form (ISO form CG 00 01) or equivalent including premises/operations, products/completed operations, personal/advertising injury, contractual liability, and independent contractors liability; (2) if any vehicle is used in the  performance of this Purchase Order/Vendor Contract, a policy of Business Automobile Liability written on an insurance industry standard form (ISO form CA 00 01) or equivalent, including coverage for owned, non-owned, leased or hired vehicles; (3) Errors and omissions, and (4) if any work under this Purchase Order/Vendor Contract will be performed by a resident of the State of Washington, Worker’s Compensation (“Industrial Insurance”) as required by Title 51 of the Revised Code of Washington.  The Contractor waives, with respect to Client only, its immunity under Title 51 of the Revised Code of Washington.  The insurance as provided under items (1) and (2) above shall be endorsed to include Client, its officers, elected officials, employees, agents and volunteers as additional insured, and to not permit reduction or cancellation by the insurer without forty-five (45) days prior written notice to Client.  The Contractor’s insurance shall be primary as respects Client, and any other insurance maintained by Client shall be excess and non-contributing with the Contractor’s insurance. Minimum limits of liability for 1, 2, and 3, are described on Appendix A Insurance Requirements page. 

(xviv) Compliance with Law: Altra agrees to comply with all applicable laws, regulations, orders, and rules of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and directives of their respective administrative agencies and officers. 
ADDENDUM A

ADDITIONAL LICENSES

Client may obtain additional licenses for Databases  or upgrade to a higher license level for the following amounts:

Databases:

License Levels:

The amounts set forth above shall be available to Client until ____________, 2000, and, thereafter, the applicable License Fees shall be at Altra’s then current rates.  
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