Attachment 1

VENDOR CONTRACT 0000000410

6/1/00 through 5/31/04

GTE NORTHWEST, INC.

145 10 NE 20th ST

Bellevue, WA 98007

Phone:  425-956-9551   Fax:  425-641-5999


MAINTENANCE AGREEMENT

1.
AGREEMENT


THIS AGREEMENT is made this ____ day of _______________, 19___ (the "Effective Date"), by and between THE CITY OF SEATTLE, a municipal corporation of the State of Washington (the "City"), GTE Customer Networks, Inc., a corporation organized and existing under the laws of the State of Delaware and authorized to do business in the State of Washington ("GTE") and Switchview, Inc., a corporation organized and existing under the laws of the Province of Ontario, Canada, authorized to do business in the State of Washington (“Switchview”) and is associated with the Purchase and Installation Agreement relating to the acquisition of the Telecommunications Management System as described in the City’s Request for Proposal Specification No. 604435.  The City, GTE and Switchview shall be referred to as the “Parties” to this Agreement.

2.
JOINT OBLIGATIONS


GTE shall be the primary vendor with Switchview as a subcontractor.   Should GTE fail to meet its obligations under this Agreement, Switchview will assume all responsibilities described herein.  Should Switchview fail to meet its obligations, GTE will assume all responsibilities described in this Agreement.
3.
MAINTENANCE


GTE and Switchview shall provide Full Maintenance Services for hardware and software for the second through the fifth (5TH) year after Final Acceptance unless the City provides to GTE and Switchview written notice to modify or terminate this Maintenance Agreement. Such notice shall be provided 60 days prior to the anniversary date of the Agreement in any given year.  Modifications to this Agreement may take one of the following forms: 


(1)
On-Call Maintenance Service.


(2)
No maintenance service at all.


(3)
Maintenance Service through another distributor of the Switchview software.


If the City continues Full Maintenance Service to be provided by GTE and Switchview, all of the following Subsections 3.1 through 3.3 shall apply and shall supersede any contrary provisions in GTE’s and Switchview’s Proposal.  If the City chooses On-Call Maintenance Service to be provided by GTE and Switchview, Subsections 3.2(I) and (J) shall apply and shall supersede any contrary provisions in GTE’s and Switchview’s Proposal.


3.1
HARDWARE AND SOFTWARE INCLUDED



The hardware and software listed in Appendix A, HARDWARE, SOFTWARE AND SUPPORT LIST are included within the scope of this Agreement for maintenance services to be supplied by GTE and Switchview .



Other items of hardware or software may be added by mutual consent of the Parties and shall be listed in Appendix B, ADDITIONAL HARDWARE AND SOFTWARE at the time of their inclusion.  Whenever new items are added to this Agreement, the charges for the services to be performed with respect to such items shall be those specified in Appendix B, ADDITIONAL HARDWARE AND SOFTWARE.


3.2
SERVICES



A.
COMMENCEMENT AND SCOPE OF SERVICES




For the charges stated in Appendix C, CHARGES FOR MAINTENANCE AND REPAIRS, GTE and Switchview agree to provide the maintenance and repair services described herein.  The services shall be provided at the location or locations specified in Appendix C, CHARGES FOR MAINTENANCE AND REPAIRS.  The City agrees to maintain a suitable environment for the hardware and software, and to provide GTE and Switchview full, free, and reasonable access to the hardware and software for the purpose of providing maintenance services.




These services shall commence on the first day after the warranty period.  GTE and Switchview shall:




(1)
Provide scheduled preventive maintenance during normal business hours based on the specific needs of the hardware or software, in the minimum number of hours, and at the frequency recommended by the manufactures and agreed to by the City.  Preventive maintenance shall include, but not be limited to, adjustments, lubrication, cleaning, replacement of defective parts, correction and retrofitting for engineering changes.




(2)
Provide unscheduled, on-call remedial maintenance as required for inoperative hardware or software.  Switchview’s obligations under this paragraph shall be on a time and material basis after the City’s normal business hours at the rate indicated in Appendix C, CHARGES FOR MAINTENANCE AND REPAIRS.




(3)
Provide all materials, tools, documentation, and diagnostic hardware and software necessary for the maintenance services described herein.



B.
RESPONSE TIME

GTE and Switchview shall furnish the City with a central telephone number where notice shall be given of the need for hardware or software remedial maintenance.  This telephone service shall be available 24 hours a day, seven days a week.




(1)
Major Failures.





When the City requests remedial maintenance for a major failure (service affecting), GTE and Switchview shall provide fully qualified repair and/or support personnel within one (1) hour after notification by the City, twenty-four (24) hours a day, seven (7) days a week.  In the event that these support personnel are unable to remedy the failure within four (4) hours after notification, a Switchview product expert having substantially greater knowledge of the TMS than the qualified repair and support personnel shall immediately begin to provide an acceptable remedy to be implemented within a reasonable period of time.  In the event that GTE and Switchview provide a temporary remedy, both will work to implement a permanent fix within a reasonable period of time.  During the period of remedy, GTE and Switchview will promptly keep the City Project Manager informed of the progress.




(2)
Minor Failures.

When the City requests remedial maintenance for a minor failure (non service affecting), GTE and Switchview shall provide fully qualified repair and/or support personnel within four (4) hours during normal business hours on business days or by noon on the next business day.

In the event that these support personnel are unable to remedy the failure within twenty (24) hours after notification or as agreed to by the City, a Switchview product expert having substantially greater knowledge of the TMS than the qualified repair and support personnel shall immediately begin to provide an acceptable remedy to be implemented within a reasonable period of time.  In the event that GTE and Switchview provide a temporary remedy, both will work to implement a permanent fix within a reasonable period of time.  During the period of remedy, GTE and Switchview will promptly keep the City Project Manager informed of the progress.




(3)
Software Defects or Problems.

Software problems may be corrected by a restart or over the telephone by software engineers.  If remote consultation does not resolve a problem, a Switchview software engineer must respond to the City's site within four (4) hours of the City's notice to GTE and Switchview that remote consultation has not corrected the problem.



C.
PARTS AND LABOR

In response to calls for service, GTE and Switchview shall provide and bear the cost of parts and labor required to maintain the hardware and software in accordance with the provisions in this Agreement or any updated versions of the same.  Maintenance includes determining the cause of failure, removing, repairing or replacing parts or software or other elements as necessary in order to conform with the provisions hereof, delivering and reinstalling the parts or software, and placing the hardware or software back into service.

All parts shall be furnished on an exchange basis and will be new standard parts or parts warranted as new.  Each part shall meet or exceed the specifications of the manufacturer of the unit in which the part is installed and shall be free of defects.



D.
ENGINEERING CHANGES

GTE and Switchview shall install all engineering changes on the hardware and software covered by this Agreement subject to the City's right of refusal of any engineering changes.  The installation shall be at no charge to the City.



E.
MAINTENANCE LOG

GTE and Switchview shall maintain, at the City's site, a written remedial and preventive maintenance and repair log.

For each incident of hardware or software defect or malfunction, GTE and Switchview shall record therein at least the date and time notified, the date and time of arrival, the date, time, duration of all maintenance work performed, a description of the cause for the work, diagnostic reports of correction, adjustments, or updates, and a description of the work performed.

The City shall have unlimited access to this log.



F.
SOFTWARE MAINTENANCE - ADDITIONAL SERVICES

GTE and Switchview shall make available to the City such additional software and documentation, or new "releases", or updated versions of the software or documentation as are then available and in no event shall an additional charge be made beyond annual maintenance support for such additional software or documentation.  If the City elects not to accept such later versions of the software, GTE and Switchview shall continue to support the existing software and correct any defects discovered by the City in accordance with the provisions of this Agreement.



G.
PERSONNEL

The services shall be performed in a timely and professional manner, using only qualified and certified (if applicable) maintenance engineers and technicians who are familiar with the hardware and software they are servicing, and their operation, and the services shall conform to the standards generally observed in the industry for similar services.

All GTE and Switchview agents, subcontractors, and employees who will have access to City information by developing, installing, testing and maintaining hardware and software may be screened by the City.  The City shall have the right to request replacement of GTE and Switchview personnel, for good cause.



H.
SPECIALTY TOOLS AND DOCUMENTATION


GTE and Switchview shall supply two sets of specialty tools required for routine maintenance of the Telecommunications Management System which an electronic maintenance person working regularly in the field would not normally have available.  GTE and Switchview shall provide to the City such current diagrams, schematics, manuals, specifications, listings and other documents necessary for the maintenance.  There shall be no additional charge for said maintenance documents.



I.
PARTS SUPPORT


GTE and Switchview shall provide a letter guaranteeing the availability of all necessary parts for the maintenance and growth of the Telecommunications Management System for a seven (7) year period after Final Acceptance.  This guarantee letter shall be provided prior to Final Acceptance.



J.
PARTS AVAILABILITY


GTE and Switchview shall maintain a supply of spare parts on the City's site adequate to make emergency repairs.  GTE and Switchview shall maintain any other spare parts necessary to repair the Telecommunications Management System at a location in King County from which parts can be obtained within four (4) hours.  Any parts not available locally shall be shipped by air on the same day.  This service shall be available 365 days a year.



K.
SERVICE LIMITATIONS


This Agreement for maintenance covers all causes of hardware and software malfunction resulting in downtime.


The services do not include:

(1)
Replacement or restoration of batteries, electrical work, or utility charges external to the equipment covered by this Agreement.

(2)
Furnishing supplies or accessories, painting or refinishing the equipment, or furnishing 
material therefor.

(3)
Repair of damage resulting from, but not limited to, accident, transportation, neglect, abuse, misuse, lightning, failure or fluctuation of electrical power, air conditioning or humidity control, communication lines failure, failure of foreign interconnect equipment, causes other than ordinary use, or failure or malfunction of attached, related, collateral, peripheral or ancillary equipment not covered by this Agreement and not caused by GTE or Switchview.

(4)
Any services with respect to applications software not provided by GTE or Switchview or problems not caused by them.



L.
COORDINATION


All work activity performed under this Agreement shall be coordinated and scheduled with the City’s Project Manager.


3.3
RESPONSIBILITY OF CITY



The City shall promptly notify GTE and Switchview of hardware failure and software problems and defects and thereafter allow GTE and Switchview reasonable access to the hardware and software.  Also, the City will allow GTE and Switchview to use such machines, communications facilities, features and other hardware (except as normally supplied by GTE and Switchview), consistent with the City's normal business practices, at no charge, in order to enable GTE and Switchview to perform the service hereunder.



To facilitate GTE’s and Switchview’s performance of the services, the City agrees to provide reasonable facilities such as secure storage space, a designated work area with adequate heat and light, and access to a telephone line.



Throughout the term of this Agreement, the City shall control site environmental conditions as specified herein or, in the absence of specification, according to standards of the industry.

4.
FIELD MODIFICATIONS


GTE and Switchview shall provide for on-site Field Changes for all Hardware and Software supplied to the City on the same basis that they are furnished to other customers using the same type of hardware and software.  GTE and Switchview shall report to the City on a periodic basis not greater than once each quarter the existence of all Field Changes that have been made available by GTE and Switchview for the products supplied to the City.  For purposes of this paragraph, Field Changes shall refer to changes that are applied generally to the product line which the City's products are in and which are intended to correct a defect or omission, to increase reliability, to enhance the functionality, to improve the logic, or to make any other improvement in any hardware or software that is supplied to the City under this Agreement.  Such periodic reports shall include an estimate of the time necessary to install each such Field Change, the schedule for implementing, and the effect of installing each Field Change on the functionality of the City's Telecommunications Management System.  The City reserves the right to require GTE and Switchview to modify the schedule for installing Field Changes to accommodate the City's needs.

5.
IMPROVEMENTS AND OTHER MODIFICATIONS OF SOFTWARE


GTE and Switchview shall make software modifications, including improvements and program changes, available to the City prior to or at the same time such modifications are available to any of GTE’s and Switchview’s other customers.  GTE and Switchview shall also provide all training necessary with regard to said improvements and modifications in order to maintain the level of proficiency held by City personnel.


5.1  
IMPROVEMENTS



Improvements in the software (which shall mean any additions or modifications made by GTE, Switchview, or another software vendor to the TMS software at any time after installation) which improve the efficiency and effectiveness of the basic program functions, shall be furnished to the City at no charge.  Installation of improvements shall be done only with the City's approval, and shall be done at the City's expense if GTE and Switchview are not responsible for Full Maintenance Service at the time of installation.


5.2  
MODIFICATIONS



If, at any time after installation, the City does not have a Full Maintenance Service agreement in place, and GTE, Switchview, or another software vendor shall develop any changes in the TMS software which change the basic program functions of the software, the City shall have the right to obtain such program changes at the lesser of (i) GTE’s, Switchview’s, or the software vendor's standard prices then in effect for installing such changes, or (ii) the difference between the then current price of the software including such changes and the applicable fees and charges for the software reflected herein.

6.
TERMINATION


6.1
NOTICE OF TERMINATION



Termination of this Agreement may only occur under the conditions 

specified herein, and must be by written notice to the other Party 


specifying the date when the termination shall be effective.


6.2
DEFAULT



Either Party has the right to terminate this Agreement if the other Party is in default of any material obligation or representation of this Agreement which substantially harms the non-defaulting Party, and which default is incapable of cure or which, being capable of cure, has not been cured within twenty (20) days after receipt of written notice of such default (or such additional cure period as the non-defaulting Party may authorize).  Default, however, does not automatically terminate this Agreement.


6.3
INAPPROPRIATE PERSONNEL CHARGES

It is recognized that GTE may have personnel assigned to the City to support other City telecommunications systems.  In the event that these personnel are utilized to perform maintenance on the TMS under this agreement, said personnel shall keep an accurate time accounting of their work and cost to the City for this labor, shall be deducted from any labor agreement in force.  Failure to comply with this provision may result in immediate termination of either or both agreements.  The City may also assess and apply liquidated damages in an amount equivalent to twice the hourly labor rate for the total hours at issue.


6.4
CONVENIENCE




Prior to GTE’s and Switchview’s full performance, the City may 
terminate this contract without cause for the convenience of the 
City, upon at least sixty (60) days written notice.  Upon such 
termination, GTE shall be paid for the satisfactory services 
provided to the City to date, and all hardware and software as a 
result of this service shall become City property.


6.5
ACTS OF INSOLVENCY



The City may terminate this Agreement by written notice if GTE becomes insolvent, makes a general assignment for the benefit of creditors, suffers or permits the appointment of a receiver for its business or assets, becomes subject to any proceeding under any bankruptcy or insolvency law whether domestic or foreign, or has wound up or liquidated, voluntarily or otherwise.


6.6
FORCE MAJEURE; SUSPENSION AND TERMINATION



In the event that either Party is unable to perform its obligations under this Agreement, or to enjoy any of its benefits because of (or if loss of the Telecommunications Management System is caused by) natural disaster or actions or decrees of governmental bodies (hereinafter referred to as a "Force Majeure Event"), the Party who has been so affected immediately shall give notice to the other Party and shall do everything possible to resume performance.  Upon receipt of such notice, this Agreement shall be immediately suspended.  If the period of non-performance exceeds fifteen (15) days from the receipt of notice of the Force Majeure Event, the Party whose ability to perform has not been so affected may terminate this Agreement by giving written notice.  If such Event shall affect the Final Acceptance or warranty schedules of this Agreement, such date or warranty period shall automatically be extended for a period equal to the duration of such Event.

7.
AUTHORITY


Each party has full power and authority to enter into and perform this Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and empowered to enter into this Agreement.  The parties to this Agreement acknowledge that it is a negotiated Agreement, that they have had the opportunity to have this Agreement reviewed by their respective legal counsel, and that the terms and conditions of this Agreement are not to be construed against any party on the basis of such party’s phraseology thereof. 

IN WITNESS WHEREOF, the City, GTE and Switchview have caused this Agreement to be executed.

THE CITY OF SEATTLE

Signature on original

______________________________

By:
Dwight D. Dively


Director of


Executive Services Department

Date:______________________

GTE CUSTOMER NETWORKS, INC.








Signature on original

______________________________


By:
Robert S. Clark






Director of Contracts





Date: ________________________




SWITCHVIEW, INC.








Signature on Original

______________________________


By:
Robert F. Casselli






Executive Vice President of Operations





Date: ________________________
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