
VENDOR CONTRACT #0000000268, Change Order #4

Attachment #1
2/01/08 through 1/31/09

ECOLIGHTS NORTHWEST
PO BOX 94291

Seattle, WA 98124
TEL:    206-343-1247

FAX:    206-343-7445

LAMP WASTE RECYCLING



SCOPE OF WORK:
This Attachment #1 modifies preprinted form terms and conditions issued by the City including, but not limited to, Attachments # 2 and 3 and both supplements and takes precedence over such terms and conditions.
This Contract with the City of Seattle is for the pickup, transport, and recycle of lamp waste generated by City Departments.  Transportation and related lamp waste disposal shall comply with all applicable Environmental or Safety Laws.

The City may award contracts to other vendors for similar products or services or use other vendors or contracts for recycling of its wastes and related services.  The City is not obligated to the Contract.

Ownership: During the term of this Contract, the Contractor shall have ownership of one or more of the facilities used for recycling under the Contract.

1.
PICKUP LOCATIONS:   

Site locations for the pickup of spent lamps shall be determined by the authorized City department representative requesting the service.  It is anticipated that most all pickup sites will be located within King County.  However, the City may require pickups from locations outside of King County. 

2.

COMPLIANCE WITH LAWS:   

The Contractor shall accomplish all services in a timely and appropriate manner, and, at no additional expense to the City, shall comply with all applicable laws affecting performance of the Contract, including but not limited to all federal, state, and local laws, county and city ordinances, Environmental or Safety Law, implementing regulations, and governmental orders, permits, licenses, approvals, and authorizations. 

3.         COMPLIANCE AND PERMITS:   

The Contractor and subcontractors, at no additional expense to the City, shall maintain current and in full force and effect during the term of the Contract any and all identification numbers, licenses, permits and other governmental approvals or authorizations required by all applicable Environmental or Safety Law for the services and activities covered by the Contract, and shall comply with all requirements thereof.

The Contractor shall promptly notify the City in writing within five (5) business days of any change in the Contractor or any subcontractor's Environmental or Safety Law permit, license or compliance status, including but not limited to any citation, notice of violation, administrative order, court order, judgment, removal or remedial action, corrective action, or other enforcement action by any regulatory entity or agency involving the Contractor or subcontractor for violation of any Environmental or Safety Law.  The Contractor shall fully cooperate with the City in its investigation of compliance and permitting matters.

The Contractor is solely responsible for its and its subcontractors' compliance.  Nothing in the Contract, including the City's knowledge or receipt, review, acceptance or approval of the Contractor or subcontractor's permits, licenses, governmental approvals or authorizations, insurance documentation, safety plans, other plans or other regulatory or compliance information, shall be construed to waive any rights of the City, nor shall relieve the Contractor of any legal obligation, including but not limited to the obligation to provide a safe and healthful working environment.

Wastes handled pursuant to the Contract shall not be transferred to any facility or receiving unit that, at the time of delivery, is deemed by EPA to be ineligible to receive waste pursuant to the CERCLA off-site policy and 42 U.S. C. 9621 (d) (3), and other applicable authority.  Upon City request, the Contractor shall provide proof of government notification regarding eligibility.

Wastes handled pursuant to the Contract shall not be transferred to any facility that, at the time of delivery, is Clean Air Act or Clean Water Act ineligible for federal contracting pursuant to 40 CFR, Part 32.

4.

SUBCONTRACTORS:   

The Contractor shall not employ the services of any subcontractor in performance of the

Contract without thirty (30) days prior written notification to the City, unless the City agrees to

a shorter time.  The City reserves the right to reject any subcontractor proposed after the

Contract is executed.

All work subcontracted shall come under the provisions of the Contract and shall be the responsibility of the Contractor.  Any additional costs caused by the work of subcontractors in violation of this section or by delays due to failure to comply with this section shall be borne by the Contractor.

5.          DOCUMENTING AND TRANSPORTING BY CONTRACTOR:   

To schedule a pick-up, an authorized representative of a User Department shall contact the Contractor.  Within no more than fifteen (15) business days of the date the User Department has identified the shipment contents and notified the Contractor, the waste shall be picked up for shipment.

DOT Requirements: Every transporter shall maintain an EPA/state Identification Number as a transporter of hazardous waste and any other identification or registration required for transportation of materials under this Contract.  All vehicles used for transport of waste under the Contract shall be equipped with appropriate spill containment and loading mechanisms, and shall meet the federal Department of Transportation requirements and other Environmental or Safety Law.

All drivers used in hauling of materials under this Contract shall have and maintain the hazardous materials endorsement for their commercial driver’s license.  All drivers shall be trained in accident prevention, defensive driving, proper loading and unloading procedures, use of personal protective equipment, and emergency response to spins or accidents, as required by applicable Environmental or Safety Law.  Training shall include refresher courses.  Transporters shall maintain a health and safety plan for employees and a spill prevention and response plan for vehicles.

The Contractor shall be responsible for placarding the transportation vehicle in accordance with DOT regulations.  Placarding required by DOT regulations shall be provided by the Contractor at no additional charge to the City.

6. Title to Waste:  

The Contractor shall take title to and sole custody of the wastes, at the earlier of: (1) when the task of loading begins by the Contractor or its subcontractor, or (2) at the point of unloading at the recycling facility.
7. Manifest:, 

If manifesting is required by Environmental or Safety Law, a Uniform Hazardous Waste Manifest shall be completed by the Contractor for all lamp waste, unless otherwise requested by the User Department.  Unless otherwise requested by the User Department, the Contractor shall complete the Uniform Hazardous Waste Manifest at no additional cost to the City.

Unless otherwise requested by the User Department, the Contractor shall serve as the twenty-four (24) hour emergency contact to be listed on the manifest.

Every manifest shall state at Block “15” that a Certificate of Recycling or Destruction is required for all wastes on the manifest.  In addition, the User Department reserves the right to specify at Block “15”: (1) the method of waste disposition, and (2) any additional special instructions.

At no additional cost and upon request of a User Department, the Contractor shall promptly provide copies of all manifests, including any generated after the initial pick-up.

The Contractor shall notify the City immediately, verbally and in writing, of any changes to be made to the manifest after shipment from a City facility.

8. TRANSPORTING BY USER DEPARTMENT FOR RECYCLING: 

If allowed by law, and if a price is established in the Contract for recycling, a user department may opt to transport lamp waste for recycling to the Contractor’s facility, and will provide a bill of lading to the Contractor.  The user department will notify the Contractor of a delivery at least 24 hrs prior to the delivery.  The Contractor shall not require a minimum quantity of lamp waste for delivery and shall unload lamps from the user department’s vehicle(s).  Within 45 days of delivery, Contractor shall provide a Certificate of Recycling.  

9. FACILITIES FOR LAMP WASTE MANAGEMENT:
 Any recycling facility which the Contractor uses for recycling in performance of the Contract shall hold a valid EPA Identification Number for handling lamp waste, if such is required by law, have any and all federal, state, and local approvals required to operate as a recycling facility, and be authorized to provide the services.

The Contractor shall notify the City in writing within three (3) business days of any changes in ownership of the facilities of the Contractor, or of the facilities of any subcontractor, or a change in ownership of a recycling facility or transporter.  In addition, the Contractor shall notify the City in writing as soon as possible and in no event later than three (3) business days, after any decision by the Contractor to change or discontinue service that will effect services provided to the City under the Contract.

The Contractor shall notify the City in writing within three (3) business days of any changes in ownership of the facilities of the Contractor, or of the facilities of any subcontractor or transporter.  In addition, the Contractor shall notify the City in writing as soon as possible and in no event later than three (3) business days, after any decision by the Contractor to change or discontinue service that will effect services provided to the City under the Contract.

ACCESS AND REVIEW:  The City may visit and view any of the offices, premises, facilities and vehicles of the Contractor and the Contractor’s actual or proposed subcontractors, with reasonable notice during the terms of the Contract and any renewals.  The Contractor and its actual and proposed subcontractors shall allow the City access to all facilities and to view annual financial statements, environmental, safety, and training records upon request, and shall assist authorized City personnel in visiting, viewing and reviewing the Contractor and subcontractor’s facilities and records and in copying records.  The parties may reach a reasonable agreement regarding the copying of records.

10.       CERTIFICATES OF RECYCLING OR DESTRUCTION: 

At no additional cost to the City, the Contractor shall provide to the user department’s evidence of Final Recycling or Destruction of all lamp waste managed pursuant to the Contract. All documentation shall include the Uniform Hazardous Waste Manifest numbers or the date on the bill of lading, whichever applies, for the waste(s) shipped.

     
CERTIFICATES OF RECYCLING: At no additional cost to the City, whether or not a manifest is required, the Contractor shall ensure that the City receives in a timely manner the following evidence of recycling pursuant to the Contract.  For lamp waste recycled pursuant to the contract, the recycling facility shall prepare, in a form acceptable to the City, and sign, a Certificate of Recycling which, for each shipment, identifies at a minimum: the name, address, and EPA ID Number of the qualified recycler, if such is required by law, the manifest number or the bill of lading date on which the lamps were transported to the qualified recycler, the name of the User Department and their authorized representative, a description of the lamps and the quantity of lamps, the date of recycling, and the following statement of certification, signed and dated by the representative of the authorized recycler:  "Under civil and criminal fraudulent statements or representations, I certify that the information contained in or accompanying this document is true, accurate, and complete."

The Contractor shall provide to the User Department the required Certificate of Recycling no later than forty-five (45) days from the pick-up date on the manifest/bill of lading used to transport the lamp waste from the User Department.

At no additional cost and upon request, the Contractor shall promptly provide to the appropriate department or contract administrator accurate and timely status reports for any lamps transported under the Contract, for which the Certificate of Recycling has not been received. 

11.

SPILL RESPONSIBILITIES: 

The Contractor is solely responsible for any and all spills or leaks, except those caused

by the sole negligence of the City, during the performance of the Contract.  The Contractor

shall comply with all Environmental or Safety Law in the event of a spill or leak. 

Except for spills or leaks caused by the sole negligence of the City, the Contractor shall

contain and clean up, at no additional cost to the City, any and all spills or leaks to the

satisfaction of the City and in a manner that complies with all applicable Environmental or

Safety Law.  

The Contractor shall report all spills and leaks involving the City’s lamp waste within twenty-four (24) hours of discovery by telephone to the user department.

The Contractor shall have a written emergency response plan in place pertaining to all aspects of performing the Contract, including but not limited to personnel training. 

12.
PAYMENT: 

Invoices will not be processed for payment until receipt of a properly completed invoice and until all invoiced items are received and satisfactory performance of the Contractor has been attained
The Contractor shall provide an original and two (2) copies of invoices.  Invoices should be forwarded to the ordering department and directed to the attention of the department’s authorized representative identified in writing to the Contractor.


Payment Options:

a. Single Payment Option:  No payment shall be due or made to the Contractor  

        until after the user department has received the “original” generator copy of the  

        manifest returned from the TSDF or received a copy of the Bill of Lading.

b. Two-Part Payment Option:  At the option of the user department, for waste 

        management services for which a Certificate of Recycling is required  

        by this Contract, 90% of payment shall be due and paid after receipt of the"original” 

        generator copy of the manifest returned from the TSDF or a copy of the Bill of  

        Lading.  The balance (10%) of the payment shall be due and paid after receipt of the 

        Certificate of Recycling by the user department.

The Contractor shall accommodate the needs of individual user departments regarding invoicing for two-part payment services.  The user department shall notify the Contractor of its choice to use the two-part payment option.  Otherwise, the single payment option shall be used.

13.
PRICE ADJUSTMENTS:

During the contract period pricing shall remain firm and fixed for at least 365 calendar days after the effective date of the contract.  Adjustments in pricing will be:

a. considered by the City after firm fixed price period on a pass through basis only.  A minimum of 30 calendar days advance written notice of a price increase is required which is to be accompanied by sufficient documentation to justify the requested increase;

b. acceptance will be at the discretion of the City’s Purchasing Section and shall:

1. not produce a higher profit margin than that on the original contract;

2. clearly identify the items or services impacted by the increase;

3. be filed with the City’s Purchasing Section a minimum of 30 calendar days before the effective date of proposed increase;

4. be  accompanied by documentation acceptable to the City’s Purchasing Section sufficient to warrant the increase;

5. approved price adjustments shall remain unchanged for at least 365 calendar days thereafter;

During the contract period, any price declines or cost reductions to the Contractor shall be reflected in a reduction of the contract price retroactive to the Contractor’s effective date.

During the term of this contract, should the Contractor enter into pricing agreements with other customers providing greater benefits or pricing, Contractor shall immediately amend the City’s contract to provide similar pricing to the City if the contract with other customers offers similar services and conditions impacting pricing.  The Contractor shall immediately notify the City of any such contracts entered into by the Contractor.  

14.    REPORTS AND MEETINGS: 

The Contractor shall keep complete and accurate records of lamp waste managed pursuant to the Contract, including the status, location and disposition of the lamp waste and any facilities and subcontractors handling the lamp waste.  At no additional cost and upon request, the Contractor shall promptly provide to the City accurate and timely status reports for any lamp waste managed under the Contract, for which the City has not received the Certificate of Recycling.  Upon periodic request by the City, the Contractor shall meet with the City to discuss Contract progress.

15. INSURANCE: 

Prior to the commencement of work for this project, the Contractor shall secure and maintain at no expense to the City, policy or policies of insurance in accordance with the provisions shown on Attachment #4.
16. CONTRACT RESOURCES: 

A contact person for the Contractor shall be available by telephone during 8:00 AM to 5:00 PM, Pacific Standard Time, Monday through Friday, for general contract services.

17.      CONTRACT ACCOUNT REPRESENTATIVE AND SERVICE CONTACT:

The Contractor shall identify the persons who will be the Contract account representative and assistant account representative.  The Contractor shall also identify the persons who will be the service contact person on the Contract.  If the Contract account representative or service contact person changes during the Contract, the Contractor shall verbally notify the City within two (2) days and follow up in writing within five (5) days of the date of change.

18.
GENERAL AND ENVIRONMENTAL INDEMNIFICATION: 

The Contractor shall take all necessary precautions for prevention of accidents,

injuries and property damage.  The Contractor shall indemnify, release, defend and hold the City and its officers, employees, and agents harmless from and against any and all (i) losses, claims, demands, actions, cause of action, damages, liabilities, judgments, and expenses (including reasonable attorneys' fees and expenses and consulting fees and expenses) and (ii) all other losses, claims, demands, actions, cause of action, damages, liabilities, judgments and expenses (including reasonable attorney’s fees and expenses and consulting fees and expenses) relating to any hazardous, dangerous or toxic material, waste, or substance, or other pollutant or contaminant, or to compliance with any Environmental or Safety Law; arising out of or resulting from (a) the Contractor's performance or lack of performance under this Contract, (b) the violation of law or breach of this Contract by the Contractor or any of its employees, agents, or contractors, or (c) the release of any hazardous, dangerous or toxic material, waste, or substance, or other pollutant or contaminant resulting from Contractor's performance or lack of performance under this Contract or from the violation of law by, breach of this Contract by, or act or omission of the Contractor or any of its employees, agents or contractors under this Contract.

When the Contractor learns of a claim, or of circumstances reasonably likely to give rise to a claim, against the Contractor or the City, the Contractor shall immediately notify the City.  In the event that any suit or claim based upon any such loss, claim, action, damage, expense, or liability is brought against the City, the Contractor, upon notice of the commencement thereof, shall defend the same at its sole cost and expense, except that the City may, at its option and the City's cost, participate in the defense with counsel of its choosing.  If any final court judgment, alternative dispute resolution award or settlement be adverse to the City based on the City's sole negligence, the Contractor shall not be obligated to pay the judgment, award or settlement.  In such case where the Contractor is not obligated to pay, if the City required the Contractor to undertake the City's defense, the City shall reimburse to the Contractor the amount of any reasonable attorney fees, litigation expenses and costs incurred by the Contractor in defending the City.

If both (1) a court of competent jurisdiction issues a final determination that RCW 4.24.115 governs the liability and no appeal of such determination is pending and (2) the liability was caused by or resulted from the concurrent negligence of (a) the Contractor or its officer, agent or employee and (b) the City or its officer, agent or employee, then these indemnity provisions shall be valid and enforceable only to the extent of the Contractor's negligence.

The Contractor shall pay every judgment, alternative dispute resolution award, settlement, or other liability for which the Contractor is responsible when payment is due.  If the Contractor fails to do so, and the City pays the liability, the Contractor shall pay the City interest at the statutory rate for judgments, accruing from the date the City pays the liability.

The provisions of this section have been mutually negotiated and shall survive any termination or expiration of this Contract.  In the event that this section conflicts with any other provision of the Contract, this section shall control.  The Contractor expressly waives, with respect to the City only, its immunity under RCW Title 5 1, Industrial Insurance. 

19.
FORCE MAJEURE: 

Except where Section 2.30 in Attachment #2 applies, delay or failure of either party in the performance of its obligations hereunder shall be excused if caused by circumstance beyond the control of the party affected, including, without limitation, act of God, strikes, fire, flood, windstorm, action or request of governmental authority other than action against the party for noncompliance with law, and inability to obtain material, equipment, or services, provided that a prompt notice of such delay or failure is given and the affected party diligently attempts to remove the cause.

20.
NOTICE TO CITY OF LABOR DISPUTES: 

Whenever the Contractor has knowledge that any actual or potential labor dispute threatens to delay the timely performance of the Contract, the Contractor shall immediately give notice thereof, including all relevant information with respect thereto, to the Contracting, Administration and Compliance Section.

DEFINITIONS
CITY means The City of Seattle, a municipal corporation of the State of Washington

CONTRACT means a contract that may result from the bidding process and these General Conditions and Specifications, together with any extensions.  The following documents, as applicable, shall be held to be essential portions of the complete Contract; Invitation To Bid, advertisement, possible addenda, General Conditions, Specifications, E.E.0 provisions, Contractor's bid, Insurance Certificate and documentation, Contract, and possible change orders.

Contractor means the party contracting with The City of Seattle pursuant to the bidding process, RFQ and this Scope of Work. 

ENVIRONMENTAL OR SAFETY LAW means the Federal Water Pollution Control Act, the Clean Air Act, the Resource Conservation and Recovery Act (“RCRA”), the Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”). the Superfund Amendment and Reauthorization Act, the Toxic Substance Control Act (“TSCA”), the Occupational Safety and Health Act, the Hazardous Materials Transportation Act, the Hazardous Materials Transportation Uniform Safety Act, the Oil Pollution Act of 1990, the Washington Water Pollution Control Act, the Clean Air Washington Act, the Washington Hazardous Waste Management Act (the “HWMA”), the Washington Model Toxics Control Act (“MTCA”), the Washington Industrial Safety and Health Act, the Washington Worker and Community Right to Know Act, and the Washington Oil and Hazardous Substance Spill Prevention and Response Act, together with all regulations promulgated under any such authority, and any and all other current or future federal, state, regional, local or international statutes, regulations, rules, ordinances, orders, court or regulatory agency directives, permits, licenses, governmental authorizations and common law causes of action that apply to (1) any hazardous substance or material regulated or restricted under CERCLA, RCRA, TSCA, MTCA. or the HWMA; (2) any other pollutant, contaminant, or waste; (3) the health or safety of persons; or (4) the protection of the environment or land use.  Environmental or Safety Law includes past and future amendments and supplements.

RECYCLING means to legally reclaim or recover lamp component materials.  Reclaim means to process a material in order to recover useable products, or to regenerate the material.  Recover means to extract a useable material from a solid or hazardous waste through a physical, chemical, biological, or thermal process. 

LAMP RECYCLING FACILITY means any authorized recycler where lamps are recycled.

USER DEPARTMENT means any authorized department of the City of Seattle.
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