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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

City of Seattle, Washington Project No. 2144-038

ORDER ISSUING NEW LICENSE
(March 20, 2013)

INTRODUCTION

1. On September 29, 2009, the City of Seattle, Washington (Seattle)* filed, pursuant
to sections 4(e) and 15 of the Federal Power Act (FPA),? an application for a new license
to continue operation and maintenance of its Boundary Hydroelectric Project (Boundary
Project or project). The project’s authorized capacity being licensed is 1,003.253
megawatts (MW). The project is located on the Pend Oreille River near the city of
Metaline Falls, in Pend Oreille County, Washington.®> The project occupies 609.24 acres
of federal land managed by the U.S. Department of Agriculture, Forest Service (Forest
Service) within the Colville National Forest, and 329.35 acres of federal lands managed
by the U.S. Bureau of Land Management (BLM).*

2. As discussed below, this order issues a new license for the Boundary Project.”

! The Boundary Project is operated and maintained by the City of Seattle’s Seattle
City Light Department, often referred to as SCL.

216 U.S.C. §§ 797(e) and 808 (2006), respectively.

¥ The Federal Power Commission (FPC), now the Federal Energy Regulatory
Commission (Commission), found the Pend Oreille River from Pend Oreille Lake in
Idaho downstream to the United States — Canada border to be a navigable waterway of
the United States. See Public Utility District No. 1 of Pend Oreille County, Washington,
11 F.P.C. 786 (1952).

* The project is required to be licensed under section 23(b)(1) of the FPA, 16
U.S.C. § 817 (2006), because it is located on a navigable waterway of the United States
and occupies federal lands.

> A separate order, issued concurrently with this one in a related proceeding,
(continued)
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BACKGROUND

3. The Commission issued the original license for the Boundary Project on

July 10, 1961,° and the license expired on September 30, 2011. Since then, Seattle has
operated the project under an annual license pending the disposition of its new license
application.

4. On October 28, 2009, the Commission issued a public notice that was published in
the Federal Register accepting the application for filing and soliciting motions to
intervene and protests.” The notice set December 28, 2009, as the deadline for filing
motions to intervene and protests. The U.S. Department of the Interior (Interior) filed a
notice of intervention.® The Forest Service, Washington Department of Fish and Wildlife
(Washington DFW), Washington Department of Ecology (Ecology), and Pend Oreille
County filed timely motions to intervene.® The Public Utility District No. 1 of Pend
Oreille County, Washington (District) and Kalispel Tribe of Indians (Kalispel Tribe) filed
untimely motions to intervene on January 20 and 22, 2010, respectively, which were
granted on June 8, 2010. A late motion to intervene was also filed by J. Glenn Koehn on
June 18, 2012. Mr. Koehn’s intervention did not provide any explanation for the late
filing as required by the Commission’s regulations and was denied on September 17,
2012. The intervenors do not oppose relicensing the project.™

accepts the license surrender of the Public Utility District No. 1 of Pend Oreille County,
Washington, for the Sullivan Creek Project No. 2225, located on Sullivan Lake, and
Sullivan and Outlet Creeks in Pend Oreille County, Washington. Sullivan Creek is the
largest tributary to the Boundary reservoir.

® City of Seattle, Washington, 26 F.P.C. 54 (1961).
" 74 Fed. Reg. 57162-57163 (November 4, 2009).

® Interior filed the notice pursuant to Rule 214(a) of the Commission’s Rules of
Practice and Procedure, on behalf of Interior’s Bureau of Indian Affairs (BIA), Fish and
Wildlife Service (FWS), and National Park Service (Park Service). Under Rule
214(a)(2), Interior, BIA, FWS, and the Park Service became parties to the proceeding
upon the timely filing of the notice of intervention.

¥ The motions were timely and unopposed, and therefore, automatically granted
pursuant to Rule 214(c)(1) of the Commission’s Rules of Practice and Procedure. 18
C.F.R. 8 385.214 (c)(1) (2012).

19 pend Oreille County initially filed a protest to relicensing the Boundary Project
on December 24, 2009, but withdrew its motion to intervene and protest on October 4,
(continued)
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5. On March 29, 2010, Seattle and the District jointly filed comprehensive settlement
agreements, resolving among the signatories, all issues related to the relicensing of the
Boundary Project and the license surrender for the Sullivan Creek Project No. 2225.
Signatories to the two settlement agreements are Seattle; the District; Forest Service;
FWS; Park Service; BLM; BIA; Washington DFW; Ecology; Kalispel Tribe; Selkirk
Conservation Alliance; The Lands Council; American Whitewater; Town of Cusack,
Washington; Rick Larsen; and Al Six. The settlement agreements describe the measures
Seattle and the District would implement to address the effects of continued operation of
the Boundary Project and the orderly disposition of the Sullivan Creek Project. The
settlement agreements include measures intended to improve aquatic and terrestrial
habitat conditions in the Pend Oreille River and its tributaries, particularly Sullivan
Creek, while retaining Seattle’s operational flexibility and reducing costs of the Sullivan
Creek Project surrender for Pend Oreille County rate payers.

6. On April 1, 2010, the Commission issued a public notice of the settlement
agreements and requested comments by April 19, 2010.** No comments were filed.

7. On July 6, 2010, the Commission issued a public notice that was published in the
Federal Register indicating the applications were ready for environmental analysis and
soliciting comments, recommendations, terms and conditions, and prescriptions.> The
notice set September 6, 2010, as the deadline for filing comments. Sweet Creek Ranch
Residents,™ Forest Service, Interior, and Washington DFW timely filed comments. On
September 16, 2010, the Commission issued a public notice that was published in the
Federi! Register indicating its intent to prepare an environmental impact statement
(EIS).

8. On October 5, 2010, Interior filed amended recommendations and conditions to be

2010. It now supports the relicensing of the Boundary Project.

1 See Notice of Settlement Agreement and Soliciting Public Comments (April 1,
2010), 75 Fed. Reg. 18203 (April 9, 2010).

12 75 Fed. Reg. 40798-40799 (July 14, 2010).

13 Sweet Creek Ranch Residents is composed of the following 11 individuals with
interests in lands along and adjacent to Sweet Creek, a tributary to the Boundary
Reservoir where stream habitat improvement measures are proposed: Joyce Launer,
Sharron and Larry Gragg, Shirley and Wilhelm Botzheim, Patricia and Leon
Zimmerman, Richard and Jody Zimmerman, and George and Morris Townsend.

14 75 Fed. Reg. 57759 (September 22, 2010).
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consistent with the Boundary settlement agreement. On October 19, 2010, Seattle filed
reply comments to Forest Service, Interior, Washington DFW, and Sweet Creek Ranch
Residents’ comments.

9. On April 8, 2011, Commission staff issued a draft EIS for the proposed relicensing
of the Boundary Project and the proposed surrender of the license for the Sullivan Creek
Project. The Environmental Protection Agency, Forest Service, Interior, National Marine
Fisheries Service, Washington DFW, Ecology, Kalispel Tribe, Seattle, District, Sweet
Creek Residents, and Ms. Carol Jean Merrill filed comments on the draft EIS. Additional
comments were received during May 10 and 11, 2011 public meetings in Metaline Falls
and Spokane, Washington, respectively, to discuss the draft EIS. On September 9, 2011,
Commission staff issued a final EIS.™

10.  The motions to intervene, comments, recommendations, and terms and conditions
have been fully considered in determining whether, and under what conditions, to issue
this license.

PROJECT DESCRIPTION AND OPERATION
A.  Project Area

11.  The Boundary Project is located at river mile 17 on the Pend Oreille River in a
narrow canyon in the Selkirk Mountains in the northeast corner of Washington, about 10
miles north of the city of Metaline Falls and one mile south of the U.S.-Canada border.
The Pend Oreille River is about 120 miles long from its origin at Lake Pend Oreille in
Albeni Falls, Idaho to its confluence with the Columbia River in British Columbia,
Canada. The Pend Oreille River system is highly regulated, with flows controlled by
seven hydroelectric and storage projects upstream from Boundary dam, and two in
Canada downstream from the project. The project’s reservoir is located immediately
downstream of the District’s Box Canyon Project No. 2042. Lands surrounding the
project include mostly forest managed by the Forest Service and BLM for multiple uses,
as well as some private land used for commercial, recreation, mining, and agricultural
production.

B.  Project Facilities

12.  The Boundary Project includes: (1) a 340-foot-high, 740-foot-long concrete arch
dam (2) a 1,794-acre reservoir at a normal full pool elevation of 1,994 feet;*® (3) two 50-

15 EIS in this order refers to the final EIS unless otherwise indicated.

18 All elevations in this order are referenced to the North American Vertical Datum
88 (NAVD 88) unless otherwise noted.
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foot-wide, 45-foot-high spillways fitted with radial gates, one on each abutment; (4) a 26-
foot-wide, 9-foot-high hinged-leaf skimmer gate adjacent to the left spillway; (5) seven
21-foot-high, 17-foot-wide, low-level vertical fixed-wheel sluice gates'’ in the dam; (6) a
35-foot-wide, 57-foot-high sluice maintenance gate on the upstream face of the dam; (7)
hydropower intake facilities excavated on the left abutment of the dam, which consist of:
(a) an approximately 800-foot-long, 300-foot-wide forebay, (b) a trashrack structure
across the entrance to the forebay, and (c) a portal face with six 30-foot-wide, 34-foot-
high horseshoe-shaped tunnels extending to intake gate chambers; (8) six 315-foot-long,
34-foot- to 20-foot-diameter concrete to steel-lined penstocks; (9) an underground
powerhouse containing six Francis turbine/generator units with a total authorized
generating capacity of 1,003.253 MW; (10) six draft tubes that discharge water from the
turbines into the tailrace immediately below the dam; (11) six 230-kilovolt (kV)
transmission lines extending approximately 60 feet up the vertical face of the left
abutment of the dam, and continuing horizontally for approximately 2,850 feet to an
interconnect with Bonneville Power Administration’s (BPA) substation; and (12)
appurtenant facilities. A more detailed project description is contained in Ordering
Paragraph (B)(2).

C. Project Recreation Facilities

13.  Seattle operates and maintains three recreation areas within the project boundary:
the Forebay Recreation Area, the Tailrace Recreation Area/Machine Hall Visitors’
Gallery, and the Vista House.™® Facilities at the Forebay Recreation Area include
parking, picnic tables, a boat ramp and dock, and campsites. Facilities at the Tailrace
Recreation Area/Machine Hall Visitors’ Gallery include parking; picnic tables; and a
restroom, visitors’ gallery, and information center inside the machine hall.

D. Project Boundary

14.  The existing project boundary encloses 2,720 acres of which 609.24 acres are
managed by the Forest Service; 329.35 acres are managed by the BLM; and 1,781.41 are
owned by Seattle, state, city, county, and private entities.”® The project boundary follows
a combination of metes and bounds and contour lines that encompass project features,

7 The sluice gates have a crest elevation of 1,795.5 feet.

'8 The Vista House is an interpretation and education center located on a
promontory overlooking the Boundary dam.

19 The existing project boundary, as shown in Seattle’s exhibit K drawings, was
approved in 1968 (40 F.P.C. 1,515 (1968)).
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and a buffer zone around the lower reservoir.®® From the upstream (south) end of the
project, the existing project boundary generally follows the water surface elevation of the
Pend Oreille River from about 1,400 feet downstream of Box Canyon dam, to
immediately upstream of Metaline Falls. From Metaline Falls downstream to about
3,000 feet upstream of the Boundary dam, the project boundary expands to include an
approximately 200-foot-wide horizontal buffer.?* From there, the project boundary
enlarges further to encompass the Forebay Recreation Area, West Side Access Road,
dam, transmission lines leading from the powerhouse to the BPA substation, Vista
House, and Tailrace Recreation Area.

15.  Seattle proposes to modify the project boundary around the reservoir to better
reflect updated measurements of the ordinary high water level,?? incorporate 543 acres of
lands to be used for wildlife and recreation,”® include roads used primarily or solely for
access to project facilities,* and remove lands that overlap with the District’s upstream

20 Metaline Falls is a natural water fall located in a constricted portion of the Pend
Oreille river channel about 10 miles upstream of the Boundary dam. Stream gradient
increases below the falls. The falls function as a hydraulic control, dampening water
surface elevation fluctuations due to project operations. The falls effectively divide the
reservoir into an “upper reservoir,” which extends from Box Canyon dam downstream to
the falls, and a “lower reservoir,” which extends from the falls downstream to the
Boundary dam.

2! The original project boundary was based on the line of ordinary high water as
observed by surveyors in 1967.

22 In 2009, the surveyed line of ordinary high water differed from the line of
ordinary high water observed in 1967, resulting in a project boundary that now varies
from 40 feet to 440 feet from the ordinary high water line.

2 These include lands associated with the Boundary Wildlife Preserve and an
adjacent unnamed parcel managed for wildlife (see City of Seattle, Washington 45 FERC
162,121 (1988)), Tailrace East parcel, Everett Creek parcel, Sullivan Creek parcel, the
operations and maintenance support area; and lands to be acquired for the proposed
Metaline Falls Portage Trail.

2% These roads include the West Side Access Road, operations and maintenance
support area road network, Bonneville Power Administration substation road, a spur off
the substation road, the south end of Forest Road (FR) 6200-348 used to access project
transmission lines and line towers, the portion of FR 3165-325 and FR 3165-315 needed
to access the proposed Peewee Falls Trail; the portion of FR 3100-172 and -178 needed
to access the proposed Riverside Mine Canyon Overlook, and FR 3165-350 used to cross

(continued)
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Box Canyon Project.”> The revised project boundary would extend north to within about
0.24 mile of the Canadian border and would enclose an estimated 3,263 acres, of which
639 acres would be on Forest Service land and 327 acres on BLM land.?

E.  Current Project Operation

16.  Seattle operates the project in a load-following manner, generating electricity
during hours of peak demand. The project typically begins generating in early morning
and continues to generate throughout the day, in response to customer demand. The
project impoundment typically fluctuates between the elevations of 1,994 feet and 1,974
feet (20-foot range daily) as measured in the forebay pool; however, during extreme load
requirements, the impoundment can fluctuate between 1,994 feet and 1,954 feet (40-foot
range on a daily basis). Peak inflow to the project generally occurs during the months of
May and June, resulting in peak generation during the months of May, June, and July.
Through an agreement with the BPA, power produced at the project enters the grid at a
BPA substation immediately adjacent to the project, and BPA provides an equivalent
amount of power to Seattle.

17.  To ensure adequate recreation access and use during the summer recreation
season, Seattle voluntarily keeps the forebay pool at a water surface elevation above
1,984 feet from 6:00 a.m. to 8:00 p.m., and above 1,982 feet from 8:00 p.m. to 6:00 a.m
from Memorial Day through Labor Day weekend. To reduce total dissolved gas (TDG)
levels downstream of the project dam under non-spill operations, Seattle voluntarily
operates Units 55 and 562 above 125 MW and sequences their startup and shutdown so
that Units 55 and 56 are the last units to be brought on line and the first units to be shut
down.”® When the reservoir is at full pool (1,994 feet) and inflow exceeds the projects

the dam and access the Vista House.

2 See Public Utility District No. 1 of Pend Oreille County 114 FERC 162,220
(2006) (order approving exhibit drawings, including Exhibit G showing the boat launch
facility).

2% However, as explained later, not all federal lands that are to be brought into the
project boundary are currently depicted on the filed Exhibit G drawings or correctly
tabulated.

27 Seattle numbers their six turbine units, 51 though 56.

28 Turbine units 55 and 56 do not run efficiently at a capacity of less than 125
MW. To improve operational efficiency, Seattle injects air into the turbine system,
resulting in increased TDG levels in the water exiting those turbines. To avoid the
(continued)
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hydraulic capacity (56,000 cfs), flows are spilled through the two spillways and six low
level sluice gates, which have a combined total discharge capacity of 360,000 cfs. Flood
storage is not provided at the project and there are no seasonal or minimum flow
restrictions in the current license.

F.  New Project Facilities

18.  Seattle proposes to upgrade the turbine runners in Units 55 and 56, rewind the
corresponding generators, and replace the step-up transformers within four years of
license issuance. Seattle estimates that the upgrades would increase project generation by
39,838 megawatt hours (MWh) annually, but it is unknown how much additional
capacity, if any, may be gained from the upgrades. Seattle proposes to modify the sluice
gates and spillways to reduce TDG levels.

19.  Asdescribed further below, Seattle also proposes to install a new upstream fish
passage trap-and-haul facility; upgrade amenities at the Vista House, Tailrace Recreation
Area, and Forebay Recreation Areas; construct new trailheads and trails to two
viewpoints overlooking the reservoir; and add a new portage trail around Metaline Falls.

G. Proposed Project Operation and Environmental Measures

20.  Seattle proposes to operate the project consistent with the terms of the settlement
agreement as described below. Exhibit 1 to the settlement agreement contains 10
proposed license articles that establish operation requirements, as well as protection,
mitigation, and enhancement measures.”® The settlement parties request that the
Commission include the articles in the license without material modification. The

elevated TDG levels, Seattle voluntarily stopped operating these turbines at a capacity of
less than 125 MW and changed their startup and shutdown sequence to ensure that water
released from units 55 and 56 is mixed with water from the other four units with lower
TDG levels, thus reducing the elevated TDG levels below the dam. Seattle proposes to
continue to operate in this manner under normal, non-spill operations. Seattle anticipates
that the turbine runner upgrades may eliminate the need to inject air or to sequence their
operations to reduce TDG levels.

2 The settlement agreement consists of 13 parts: list of settlement parties; specific
recitals; general provisions; definitions; scope of the settlement (e.g., purpose, precedence
setting, and disclaimer); reservation of rights and legal responsibilities; signatory
commitments and implementation; establishment of Boundary resource coordinating
committee and work groups; dispute resolution procedures; provisions for withdrawing
from the settlement agreement; miscellaneous items (e.g., Force majeure); signatures; and
exhibits, appendices, and attachments.
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requirements of each proposed license article are summarized below in the order they are
presented in the settlement agreement.*® The settlement agreement also contains 10 plans
(Exhibits 2 through 11) that would be implemented through the proposed license
articles.®

21.  Proposed Article 1 requires Seattle to continue to limit forebay water surface
elevations, and to sequence and operate Units 55 and 56 as described earlier to reduce
total dissolved gas.

22.  Proposed Article 2 requires Seattle to convene a Boundary Resource Coordination
Committee® and the following work groups, as needed, to consult on the implementation
and long-term monitoring and maintenance of environmental measures: Fish and
Aquatics, Water Quality, Terrestrial Resources, Recreation Resources, and Cultural
Resources.

23.  Proposed Article 3 requires Seattle to implement the Terrestrial Resources
Management Plan, which consists of programs to improve terrestrial habitats for wildlife.
These programs include provisions to control erosion at three high-use recreation sites
and to monitor and control erosion as needed at other high-value sites; manage 749 acres
of Seattle-owned upland and riparian habitat for the benefit of wildlife and plant
communities; monitor and control noxious weeds; monitor populations of rare plants,
bald eagles, peregrine falcons, and bank swallows for disturbance effects from project-
related recreation and take appropriate protective measures as needed; and develop and

% The proposed license articles are also included in the Forest Service’s section
4(e) conditions, Interior’s section 18 conditions, and Ecology’s water quality
certification, and are appended to this order in their entirety as Appendix E for reference.

%! These plans include: Terrestrial Resource Management Plan (Exhibit 2),
Recreation Resources Management Plan (Exhibit 3), Monitoring Well and Road
Decommissioning Plan (Exhibit 4), Historic Properties Management Plan (Exhibit 5),
Aquatic Invasive Species Control and Prevention Plan (Exhibit 6), Dissolved Oxygen
Attainment Plan (Exhibit 7), Fish Tissue Sampling Plan (Exhibit 8), Temperature
Attainment Plan (Exhibit 9), Total Dissolved Gas Attainment Plan (Exhibit 10), and Fish
and Aquatics Management Plan (Exhibit 11).

%2 The Boundary Resource Coordinating Committee is to be composed of one
representative from each signatory party to the settlement agreement for the purpose of
annually reviewing a rolling three-year work plan describing the preceding year, current
year, and the upcoming year efforts, ensuring overall coordination of resource work
groups, reviewing work group annual reports, and addressing issues affecting overall
license implementation.
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implement a shoreline management program to ensure shoreline land uses are compatible
with wildlife and recreation management objectives. The proposed article also defines
reporting, monitoring, and adaptive management requirements to monitor implementation
and effectiveness.

24.  Proposed Article 4 requires Seattle to acquire and manage 158 acres of riparian
and upland habitat and 13,022 linear feet of various habitat types adjacent to stream
channels near the project to benefit federally listed wildlife and big game.

25.  Proposed Article 5 requires Seattle to implement the Recreation Resource
Management Plan, which consists of programs and plans to maintain, operate, and
enhance recreational opportunities. These programs and plan include provisions to
improve signage and upgrade campsites, restrooms, parking areas, and pathways to
benefit the disabled at the Vista House Recreation Area, Tailrace Recreation
Area/Machine Hall Visitor’s Gallery, and Forebay Recreation Area; add campsites and
picnic sites at the Forebay Recreation Area; extend the existing boat ramp at the Forebay
Recreation Area and the City of Metaline’s Waterfront Park; develop a new trailhead,
trail, and view points overlooking Peewee Falls and Riverside Mine Canyon and
construct a new Eastside Trail that connects Pewee Falls and Riverside Mine Canyon
viewpoints; develop a new portage trail around Metaline Falls, with parking, signage, and
restrooms; improve six dispersed camping areas around the reservoir and monitor and
improve ten other dispersed camping areas as needed; and monitor visitor use of existing
recreation facilities to determine the need for additional recreational amenities.

26.  Proposed Article 6 requires Seattle to implement the Monitoring Well and Road
Decommissioning Plan to close groundwater monitoring wells and associated access
roads that are no longer needed for project purposes. *

27.  Proposed Article 7 requires Seattle to implement a programmatic agreement and
its associated Historic Properties Management Plan (HPMP) to protect cultural
resources.

28.  Proposed Article 8 requires Seattle to implement water quality plans to improve
and monitor water quality. These plans include provisions to monitor and control aquatic
macrophytes and invasive species; monitor dissolved oxygen concentrations; collect and

%3 Seattle installed a series of wells along the lower portion of the Boundary
reservoir (from the town of Metaline downstream to the vicinity of the dam) in the late
1950s to monitor the project’s effect on groundwater levels. Seattle no longer has a need
to monitor the wells. The wells and roads to be decommissioned are identified in table
A.1-1 of the Monitoring Well and Road Decommissioning Plan (Exhibit 4 of the
settlement agreement).
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analyze fish tissue samples for lead and zinc; implement habitat improvements in
reservoir tributaries to reduce temperatures in the stream deltas;** and evaluate structural
modifications to the project’s sluice gates and spillways to reduce total dissolved gas
during spill events.

29.  Proposed Article 9 requires Seattle to implement a Fish and Aquatics Management
Plan (FAMP), which includes provisions to add spawning gravel and make channel and
pool modifications in the upper reservoir to enhance whitefish spawning habitat and
reduce stranding of resident fish; add large woody debris, stabilize channels, replace
culverts, and plant riparian vegetation in selected reservoir tributaries to improve habitat
conditions for native salmonids; construct, operate, and maintain a native fish
propagation facility (fish hatchery) to supplement fish populations in reservoir tributaries;
eradicate or suppress non-native salmonids and stock native salmonids in selected
tributaries and monitor the effectiveness of the habitat and stocking improvements;
annually stock 11,678 pounds of trout in area lakes to supplement displaced fisheries
during and following native salmonid restoration efforts; install, operate, and maintain a
trap and haul fish passage facility below Boundary dam to provide passage for bull trout,
cutthroat trout, and mountain whitefish; evaluate and implement measures to reduce the
effects of entrainment on fish; monitor the restoration of Sullivan Creek following the
removal of Mill Pond dam; ** and establish a $2.5-million-dollar fund for habitat
improvements in Harvey Creek, Noisy Creek, and Jungle Creek.*® The proposed article
also defines reporting, monitoring, and adaptive management requirements to monitor
implementation and the effectiveness of the environmental measures.

30.  Proposed Article 10 defines how the costs and payment amounts defined in
various plans would be escalated over the course of the license.

% Tributary deltas are important transition zones between mainstem river and
tributary habitats and the coldwater tributary plumes offer thermal refuges to native
salmonids. (See EIS at 148-151).

% In a separate order surrendering the license for the Sullivan Creek Project, the
District is being required to remove Mill Pond dam and to restore the site and Sullivan
Creek channel. Seattle, through an off-license agreement with the District (see
Attachment 1 to the settlement agreement), will perform the dam removal and site
restoration work. Seattle will continue to monitor and maintain the restored Mill Pond
dam site and stream channel following the effective termination of the District’s license
to ensure that the restored stream channel is functioning as designed.

% Harvey, Noisy, and Jungle Creeks are tributaries to Sullivan Lake. The fund is
also known as the Sullivan Lake Upper Tributary Fund.
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31. Inthe EIS, staff recommended most of the measures proposed in the settlement
agreement, including the 10 management plans filed with the settlement agreement.
However, there are several measures, described below, that staff did not recommend, or
recommended with modifications. Most of the measures that staff did not recommend
are included in this license because they are required pursuant to section 4(e) and 18 of
the FPA, or section 401 of the Clean Water Act (CWA).*’

SUMMARY OF LICENSE REQUIREMENTS

32.  Assummarized below, this license, which authorizes 1,003.253 MW of renewable
energy, requires measures to protect and enhance fish, wildlife, cultural, recreational, and
aesthetic resources at the project.

33.  To protect and enhance water quality, this license requires Seattle to sequence the
operation of Units 55 and 56 to reduce total dissolved gas during non-spill operations as
proposed, and to implement its Aquatic Invasive Species Control and Prevention Plan,
Dissolved Oxygen Attainment Plan, Fish Tissue Sampling Plan, Temperature Attainment
Plan, and Total Dissolved Gas Attainment Plan.

34.  To enhance fish habitat, provide passage of resident fish and bull trout, reduce
entrainment, and foster the recovery of bull trout and conservation of native resident
fishes, this license requires Seattle to implement its proposed FAMP. To ensure the
protection of public drinking water supplies during chemical treatments to remove or
suppress non-native trout from selected reservoir tributaries, this license requires Seattle
to file with its Tributary Management Plan a description of the specific chemical
treatments to eradicate or suppress non-native trout for each selected stream, the
measures Seattle would follow to protect residential water supplies when applying such
chemicals, and the implementation schedule. To facilitate Commission administration of
the terms of the license, this license requires Seattle to file a staff-recommended Bull
Trout Protection Plan, which will explain how Seattle will implement the terms of
Interior’s incidental take statement to minimize and monitor incidental take of bull trout.

35.  To control erosion and the spread of noxious weeds, protect and promote the
recovery of rare plants and wildlife, and improve habitat for big game, this license
requires Seattle to implement its Terrestrial Resource Management Plan, acquire and
manage additional lands important to federally-listed wildlife and big game, and
implement its Groundwater Monitoring Well and Road Decommissioning Plan.

36.  To enhance recreational opportunities, this license requires Seattle to implement
its Recreation Resource Management Plan and to limit forebay pool elevations during the
summer recreation season. The staff-recommended Operation Compliance Monitoring

733 U.S.C. § 1341(a)(1) (2006).
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Plan will document compliance with summer lake elevations.

37.  To prevent adverse effects on historic properties resulting from project operation,
maintenance, recreation, or other activities over the term of the new license, this license
requires Seattle to implement a Programmatic Agreement and Historic Properties
Management Plan.

WATER QUALITY CERTIFICATION

38.  Under section 401(a)(1) of the Clean Water Act (CWA),*® the Commission may
not issue a license authorizing the construction or operation of a hydroelectric project
unless the state water quality certifying agency either has issued water quality
certification for the project or has waived certification by failing to act on a request for
certification within a reasonable period of time, not to exceed one year. Section 401(d)
of the CWA provides that the certification shall become a condition of any federal license
that authorizes construction or operation of the project.*

39.  On September 2, 2010, Seattle applied to Ecology for water quality certification
for the Boundary Project, which Ecology received on September 3, 2010. On

July 25, 2011, Seattle withdrew and re-filed its request for certification, which Ecology
received the same day. On November 18, 2011, Ecology issued a certification for the
Boundary Project that includes conditions, which are set forth in Appendix A of this
order and incorporated into the license (see Ordering Paragraph D).

40.  The certification includes 24 general requirements setting forth definitions,
limitations of the certification, and other legal and administrative requirements of the
certification. The certification also contains 9 specific conditions to ensure the project
complies with state water quality standards, including: (1) identification of the applicable
state water quality standards by water body; (2) implementation of the 2010 Aquatic
Invasive Species Control and Prevention Plan;*° (3) implementation of the 2011 Total
Dissolved Gas Attainment Plan;* (4) implementation of the 2011 Temperature
Attainment Plan** and three components of the Fish and Aquatics Management Plan;*

%33 U.S.C. § 1341(a)(1) (2006).

%933 U.S.C. § 1341(d) (20086).

%0 See Exhibit 6 of the settlement agreement.
! See Exhibit 10 of the settlement agreement.

%2 See Exhibit 9 of the settlement agreement.
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(5) implementation of the 2010 Dissolved Oxygen Attainment Plan;** (6) implementation
of the 2010 Fish Tissue Sampling Plan;* (7) implementation of Seattle’s Spill Prevention
Control and Counter Measure (SPCC) Plan;*® (8) development of specific water quality
protection plans associated with all over-water or near-water work related to the project
that may affect surface or ground water quality if water quality exceedances are predicted
as being unavoidable during construction or maintenance; and (9) development of a
Water Quality Monitoring and Quality Assurance Project Plan (QAPP) for aquatic
invasive species, total dissolved gas, temperature, and dissolved oxygen plans.

41.  As discussed in the final EIS,*" staff did not recommend implementing the 2010
Fish Tissue Sampling Plan because the required sampling of tissues from fish in the
project reservoir for lead and zinc would not be able to determine a causal relationship
between lead and zinc levels in the fish tissues and project operation. Moreover, there
are multiple lines of evidence indicating that project operation does not affect the
bioavailability or mobility of toxins, including lead and zinc levels. Therefore, the
measure is not tied to project effects and would not serve project purposes.*® However,
this plan is required by the certification, and therefore is part of the license.*

COASTAL ZONE MANAGEMENT ACT

42.  Under section 307(c)(3)(A) of the Coastal Zone Management Act (CZMA),* the

*® Required provisions include culvert replacements and large woody debris in
tributaries to Boundary reservoir (section 5.4.6); riparian planting, culvert replacement
and channel reconstruction in Linton Creek river (section 5.4.7); and riparian and channel
improvements in Sweet Creek (section 5.4.8).

* See Exhibit 7 of the settlement agreement.

*® See Exhibit 8 of the settlement agreement.

“® See Attachment E-7 of the license application filed on September 27, 2009.
*" See EIS at 90-91 and 327-328.

*® See Settlements in Hydropower Licensing Proceedings Under Part | of the
Federal Power Act, 116 FERC 1 61,270 at P 5 and P 13 (2006).

* The Fish Tissue Sampling Plan is also required by the Forest Service condition
1 in Appendix B.

016 U.S.C. § 1456(3)(A) (20086).
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Commission cannot issue a license for a project within or affecting a state’s coastal zone
unless the state CZMA agency concurs with the license applicant’s certification of
consistency with the state’s CZMA program, or the agency’s concurrence is conclusively
presumed by its failure to act within 6 months of receipt of the applicant’s certification.

43.  Ecology manages the state’s approved Coastal Zone Management Program.
Washington’s coastal zone encompasses Puget Sound, the western reach of the Columbia
River, all of the state’s marine waters and their associated wetlands, including at a
minimum, upland areas 200 feet landward from the ordinary high water mark and the
area within 15 coastal counties.

44.  Pursuant to the National Oceanic and Atmospheric Administration’s (NOAA)
regulations implementing the CZMA," if a state chooses to review activities, with
reasonably foreseeable effects, outside its coastal zone, it must generally describe the
geographic location of such activities. If a state wishes to review activities outside of the
coastal zone, and for which it has not generally described the geographic location for
review, the state must notify the federal agency, the applicant, and NOAA of unlisted
activities affecting the coastal zone [that it wishes to review] within 30 days from notice
of the license application.

45. By email, on January 31, 2011, Ecology notified Seattle that the project is neither
within the Washington coastal zone nor within a geographic area that Ecology has
indicated it wishes to review licenses for consistency with the CZMA program.>
Therefore, no consistency certification is required.

SECTION 4(e) FINDINGS AND CONDITIONS

46.  Section 4(e) of the FPA™ provides that the Commission can issue a license for a
project located within any reservation only if it finds that the license will not interfere or
be inconsistent with the purposes for which the reservation was created or acquired.
Section 3(2) of the FPA>* defines “reservations” as including national forests. Portions of
the Boundary Project occupy lands located within the Colville National Forest.

°1 15 C.F.R. § 930.53 (2012).

>2 See, email dated and filed with the Commission on January 11, 2011, from
Marcie Mangold, Ecology to Barbara Greene, Seattle City Light Department, stating that
Ecology will not be requiring CZMA certification from Seattle.

> 16 U.S.C. § 797(e) (2006).
>4 16 U.S.C. § 796(2) (2006).
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47.  Staff has reviewed the Organic Administration Act of 1897, which established
the purposes for forest reservations, and the presidential proclamation that created the
Colville National Forest.® There is no evidence in this proceeding to indicate that
relicensing of the Boundary Project would interfere with the purposes of the Colville
National Forest within which the project is located. Therefore, | find that this license, as
conditioned, will not interfere or be inconsistent with the purposes for which the Colville
National Forest was created.

48.  FPA section 4(e) further requires that Commission licenses for projects located
within federal reservations must include all conditions that the Secretary of the
department under whose supervision the reservation falls shall deem necessary for the
adequate protection and utilization of such reservation.

49.  The Forest Service filed nine preliminary section 4(e) conditions on August 24,
2010, and on May 27, 2011, the Forest Service indicated that their preliminary conditions
should be considered their final conditions. The final terms and conditions are set forth
in Appendix B of this order, and incorporated into this license by Ordering Paragraph E,
except as noted below. The conditions are summarized below.

50.  Condition 1 requires Seattle to comply with the provisions of the Boundary
settlement agreement relating to measures on or affecting the National Forest, including
each plan referenced in the settlement and exhibits to the settlement, except those relating
to the decommissioning of the District’s Mill Pond dam and implementation of the cold-
water release from Sullivan Lake.

51.  Condition 2 reserves the Forest Service’s right to modify its 4(e) conditions in the
event the settlement agreement is materially modified or not accepted by the
Commission, or Seattle does not implement the terms of the agreement.

52.  Condition 3 requires Seattle to implement the 10 proposed license articles in the
settlement agreement: Article 1 (Operations); Article 2 (Boundary Resource
Coordinating Committee and Work Groups); Article 3 (Terrestrial Resources); Article 4
(Land Acquisition); Article 5 (Recreation Resources); Article 6 (Well
Decommissioning); Article 7 (Programmatic Agreement); Article 8 (Water Quality

> 16 U.S.C. § 473 et seq. (2006).

*® The Colville National Forest was created by presidential proclamation on
March 1, 1907. See Presidential Proclamation No. 717, 34 Stat. 3288. At that time, the
Organic Administration Act of 1897, 16 U.S.C. § 475 (2006), stipulated that all national
forest lands were established and administered only for watershed protection and timber
production.
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Plans); Article 9(A) Mainstem Fish Community and Aquatic Habitat Measures, 9(B)
Upstream Fish Passage, 9(C) Reduction of Project Related Entrainment Mortality, 9(D)
Tributary Non-native Trout Suppression and Eradication, 9(E) Tributary Fish Community
and Aquatic Habitat Measures, 9(F) Mill Pond Dam Site Monitoring and Maintenance,
9(G) Native Salmonid Conservation Program, 9(H) Recreational Fish Stocking Program,
and 9(1) Fund for Habitat Improvements in Tributaries to Sullivan Lake; and Article 10
(Cost Escalation).

53.  Staff did not recommend that Seattle implement the Fish Tissue Sampling Plan
required as part of proposed Article 8 for the reasons previously discussed as a condition
of the water quality certification. Staff also did not recommend the off-site Recreational
Fish Stocking Program required by proposed Article 9(H) because the license requires
on-site and off-site measures to establish a native fishery consistent with resource agency
management goals.>” Staff also did not recommend that Seattle establish a $2.5 million
dollar fund for habitat improvements in the upper tributaries to Sullivan Lake required by
proposed article 9(I) because the measures would not benefit project-affected resources
and would not serve project purposes.®® Regardless, because proposed articles 8, 9(H),

>’ Since 2001, Seattle has voluntarily worked with Washington DFW to stock
sterile rainbow trout in the project reservoir to enhance recreational fishing opportunities.
Seattle discontinued stocking trout in the reservoir in 2010, because Washington DFW
would no longer permit it due to potential competition between the stocked trout and
native trout, and because there are poor habitat conditions for trout in the project
reservoir. The focus of the settlement agreement and certain requirements of this license
are to enhance and reestablish native salmonids in tributaries to the project reservoir and
the tributary deltas within the project reservoir. Stocking of non-resident fish in area
lakes is intended to offset lost recreational fishing opportunities in the project reservoir
due to the discontinued trout stocking and compensate for continued loss of fish entrained
through the project turbines. The Commission typically requires off-site measures when
measures cannot be provided at the project. Washington DFW could have continued to
support Seattle’s stocking efforts at the project, but Washington DFW and the other
agencies chose to pursue establishment of a native fishery. This license requires
measures to establish the native fishery at the project. Seattle should not be expected to
also mitigate for the lost non-native recreational fishery by stocking fish in non-project
waters while it is undertaking other actions, at the request of these agencies, to create a
native fishery in project waters. See EIS at 158-159 and 328-329.

*8 Funds would be used for native salmonid habitat improvements in Harvey,
Noisy, and Jungle Creeks, tributaries to Sullivan Lake. Habitat improvements in these
systems would not benefit fisheries affected by the operation of the Boundary Project
because Sullivan Lake dam prevents passage of native salmonids between the Boundary
reservoir and the upper Sullivan Creek basin. See EIS at 159 and 329.
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and 9(I) are required by the Forest Service 4(e) conditions, they are made part of the
license through Ordering Paragraph E.

54.  Staff recommended implementing the Recreation Resources Management Plan
required as part of Proposed Article 5 because it provides for the continued operation and
maintenance of existing facilities, and enhancement of recreational opportunities at the
project (e.g., the addition of campsites, trails, and viewpoints around the reservoir).>
However, the schedule included in the Recreation Resources Management Plan was not
definitive enough to adequately administer the license. Therefore, staff recommended a
specific schedule to complete all of the improvements, and to file as-built drawings
showing the location, type, and layout of the existing and newly constructed facilities.
Article 407 modifies the Recreation Resources Management Plan to include staff’s
recommended schedule modifications.

55.  Condition 4 requires Seattle to obtain a Forest Service special-use authorization
for any long-term use of National Forest System lands not currently in the project
boundary; obtain Forest Service approval of project changes on or affecting National
Forest System lands; consult with the Forest Service if project activities affect other
federally authorized uses of National Forest System lands; prepare site-specific plans
prior to habitat- or ground-disturbing activities on National Forest System lands; avoid
disturbing and provide for the replacement of disturbed public land survey monuments,
private property corners, and forestry boundaries; and reimburse the Forest Service for
costs incurred with implementing the license.®

56.  Reimbursement agreements, such as the one contemplated by Condition 4, must
comply with the requirements of sections 10(e) and 17 of the FPA.®* Pursuant to section
10(e), the Commission collects annual charges from licensees to reimburse the United
States for the costs incurred in administering Part I of the FPA, including costs incurred
by other federal agencies. Section 17 specifically provides that “the proceeds of charges
made by the Commission for the purpose of reimbursing the United States for the costs of
administration of this Part shall be paid into the Treasury of the United States and
credited to miscellaneous receipts.” Because the cost reimbursement schedule provided

% See EIS at 326.

% All such funding for Forest Service activities and employees is to be through the
use of a collection agreement with the licensee and in accordance with a schedule of
payments made directly to the Forest Service. See the schedule of payments attached as
Exhibit 1 to Condition 4 of the Forest Service’s August 24, 2010 filing.

°1 16 U.S.C. § 803(e) and 810(b) (2006). See, e.g., Gibson Dam Hydroelectric
Company, LLC, 138 FERC 1 62,019 (2012).
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by the Forest Service contemplates the Forest Service setting and directly receiving
annual charges, it is contrary to the express terms of the FPA, and therefore, will not be
included in the license.

57.  Condition 5 requires Seattle to prepare and file a restoration plan for Forest
Service approval at least one year before surrendering the project license. Condition 6
holds the United States harmless for any costs, damage, claims, liabilities, and judgments
arising from the actions of the licensee. Condition 7 requires Seattle to implement upon
Commission approval any such additional conditions the Forest Service determines are
needed for the protection and use of public land reservations, provided the conditions are
based on compelling evidence.

58.  Condition 8 authorizes Seattle to construct, reconstruct, use, and maintain specific
roads across National Forest System lands.®? Seattle also proposes to maintain these
roads. Most of the roads are currently within the project boundary, but the maintenance
facility road network and portions of Forest Roads 3165-325, 3165-315, 3100-172, and
3100-78 are being brought into the project boundary under this license. Staff found that
these roads are needed to ensure adequate access and use of project lands and water for
wildlife, recreation, and project operations; are used primarily for such uses; and should
be brought into the project boundary and maintained by the licensee as proposed.®

59.  Condition 9 requires Seattle to relocate and re-establish three survey corners
governing National Forest System property boundaries within and adjacent to the project
and to post signs at public access points at the project boundary, informing the public of
the location of the project boundary. Commission staff also recommended these
measures to assist Forest Service and Seattle in their day-to-day land management
activities, and to facilitate public use of project lands and waters.®*

SECTION 18 FISHWAY PRESCRIPTIONS

60.  Section 18 of the FPA®® provides that the Commission shall require the
construction, maintenance, and operation by a licensee of such fishways as may be
prescribed by the Secretary of Commerce or the Secretary of Interior, as appropriate.

%2 The roads are identified in table 1 in Appendix B.
%3 See EIS at 277-279.
% See EIS at 276-277.

®16 U.S.C. § 811 (2006).
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61. On September 2, 2010, Interior filed preliminary fishway prescriptions for the
Boundary Project, which it amended on October 5, 2010. Interior filed modified fishway
prescriptions on August 1, 2011, stating that the amended October 5, 2010, prescriptions
are unchanged and final. Interior’s fishway prescriptions incorporate by reference the
settlement agreement provisions relating to fish passage and specifically require Seattle
to install, operate, and maintain an upstream trap-and-haul fish passage facility in the
Boundary Project’s tailrace within 12 years of license issuance. The prescriptions also
require Seattle to reduce project-related entrainment mortality by instituting a program
that involves: (1) assessment and evaluation studies during years 1 through 18 to
determine the need and efficacy of reducing entrainment of target species; ®® (2) building
facilities, if needed, at the project to improve survival, or implementing appropriate non-
operational measures to improve survival of target species pursuant to the program
described in section 5.3 of the FAMP during years 19 through 33 of the license; ®” and (3)
reevaluating entrainment related mortality and adaptive management from year 34 of the
license through the end of the license term to achieve target species survival.®® Finally,
Interior requested that the Commission reserve its authority to prescribe fishways for bull

% The target species include bull trout, westslope cutthroat trout, and mountain
whitefish. The assessment and evaluation studies are intended to define factors that
complement or hinder native salmonid recovery. The information obtained from this
effort, which includes the effects of turbine entrainment survival on native salmonid
populations and the success of tributary enhancements, would guide Seattle’s
implementation of its entrainment reduction program (e.g., the decision to construct
protection and passage facilities at the project).

°7If survival of target species greater than four inches passing through the
Boundary dam is less than 60 percent, Seattle would design, build, maintain, monitor and,
as needed, modify facilities to improve survival to more than 60 percent. If survival of
target species greater than four inches exceeds 60 percent, Seattle would implement non-
operational measures to improve project survival commensurate with the project’s effects
on a target species.

% In year 34 of the license, Seattle, based on the monitoring conducted between
the 19™ and 33" year following license issuance, would again evaluate whether project
entrainment is affecting a population or a substantial number of target fish. This effort
would address the effectiveness of the entrainment reduction measures and the recovery
of native salmonids in the tributaries. If survival of the target species is at least 60
percent, Seattle would implement additional non-operational measures to improve
survival commensurate with the project’s effects on a target species. If survival is less
than 60 percent, Seattle would construct a new facility, expand the existing facility, or
make operational changes.
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trout, westslope cutthroat trout, mountain whitefish, and any other fish to be managed,
enhanced, protected, or restored in the Pend Oreille River Basin in any license issued for
the project.

62. Interior’s fishway prescriptions are consistent with Proposed Articles 9(B) and
9(C) of the Boundary settlement agreement, as well as the Forest Service’s Condition 3,
which requires Seattle to implement the proposed license articles. Interior’s fishway
prescriptions are attached to this order as Appendix C, and are incorporated into the
license by Ordering Paragraph (F). Consistent with Commission policy, Article 406 of
this license reserves the Commission’s authority to require fishways that may be
prescribed by Interior for the Boundary Project.

63.  Proposed Article 9(B) and (C) include caps on cost expenditures for post-
construction evaluation of fish passage facilities and for completing the entrainment
reduction program, respectively.®® As noted by staff in the EIS,” the Commission is
concerned with protecting resources and having specific enforceable measures towards
that end rather than requiring a licensee to provide funding. The Commission cannot
abrogate its statutory responsibilities throughout the license term by agreeing to spending
limits. Spending caps can interfere with the Commission’s authority to require the
licensee to implement resource plans required by the license or to include in those plans
appropriate resource measures, including those that may be necessary to address new or
unexpected circumstances that may arise.”* Therefore, Article 402 requires the licensee
to implement these measures with no cap on the costs.

THREATENED AND ENDANGERED SPECIES

64.  Section 7(a)(2) of the Endangered Species Act of 1973"% requires federal agencies

% Proposed Article 9(B)(g)(i) provides that the upstream fish passage Post
Construction Evaluation Plan implementation costs, including evaluation, planning, and
study, shall not exceed $1,000,000.00. Proposed Article 9(C)(d) (vii) (i) and (xx) provide
that the initial entrainment assessment and evaluation phase and the implementation of
entrainment reduction measures, will occur at a cost not to exceed $23,000,000.00 and
$47,000,000.00, respectively. See Proposed License Articles, attached as Appendix E of
this order.

% See EIS at 322-323.

" See Virginia Eletric and Power Company 106 FERC { 62,245 at P 43 (2004);
PacifiCorp, 105 FERC 1 62,207 at P 27 (2003).

216 U.S.C § 1536(a) (2006).
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to ensure that their actions are not likely to jeopardize the continued existence of
federally listed threatened and endangered species, or result in the destruction or adverse
modification of their designated critical habitat.

65.  Four federally-listed species may occur in the project area: the threatened Canada
lynx, the threatened grizzly bear, the endangered woodland caribou, and the threatened
bull trout. On October 18, 2010, FWS designated critical habitat for bull trout that
includes project waters and tributaries to project waters.”® On November 28, 2012, the
FWS designated critical habitat for woodland caribou.”

66. Inthe draft EIS, staff determined that the proposed measures taken in connection
with relicensing the Boundary Project, along with additional staff recommended
measures, would not be likely to adversely affect, the Canada lynx, grizzly bear,
woodland caribou, or bull trout or its critical habitat. Staff requested FWS’ concurrence
with staff’s determinations on April 11, 2011. FWS, in a letter filed June 6, 2011,
indicated that it did not concur with staff’s finding for bull trout. FWS stated, without
elaboration, that additional information would be needed to initiate formal consultation.
FWS made no determination regarding staff’s findings on the Canada lynx, grizzly bear,
woodland caribou, and bull trout critical habitat. On June 8, 2011, staff initiated formal
consultation with FWS on the bull trout.

67. Inthe final EIS,” staff determined that relicensing the Boundary Project, as
proposed with mandatory conditions and additional staff-recommended measures, would
not be likely to adversely affect existing populations of bull trout and its designated
critical habitat, Canada lynx, grizzly bear, and woodland caribou. On

September 12, 2011, Seattle filed a Biological Assessment that addressed the effects of
relicensing its Boundary Project as well as the District’s Sullivan Creek surrender on bull
trout and its designated critical habitat, Canada lynx, grizzly bear, and woodland caribou.
This filing supplemented staff’s analysis of effects on these species in the final EIS. On
September 29, 2011, staff provided this supplemental analysis to FWS and requested
formal consultation on bull trout and its designated critical habitat. Staff also requested
FWS concurrence with its determination that the project would not be likely to adversely
affect Canada lynx, grizzly bear, and woodland caribou.’

3 75 Fed. Reg. 63898-64070.
™ 76 Fed. Reg. 74018-74038.
"™ See EIS at 197-2486.

’® On February 7, 2012, staff sent FWS a letter requesting a conference opinion on
the proposed critical habitat for woodland caribou, finding that if the proposed habitat is
(continued)
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68. OnJune 19, 2012, FWS filed a biological opinion for the proposed Boundary
Project relicensing and Sullivan Creek Project surrender. The biological opinion
included FWS’ concurrence with staff’s determinations that the proposed license for the
Boundary Project is not likely to adversely affect the Canada lynx, grizzly bear, and
woodland caribou. FWS also concurred with staff’s finding that the proposed action
would not adversely modify proposed critical habitat for the woodland caribou.

69. Inthe biological opinion, FWS determined that relicensing the Boundary Project is
not likely to jeopardize the continued existence of the bull trout and is not likely to
adversely modify or destroy critical habitat for the bull trout. The FWS biological
opinion includes an incidental take statement with five reasonable and prudent measures
to minimize take of bull trout, along with 10 terms and conditions to implement the
measures. The reasonable and prudent measures are meant to minimize incidental take of
bull trout that would result from: (1) outbreeding depression and loss of local adaptation
from passing bull trout from the Salmo River”’ over Boundary dam; (2) handling related
to fish capture and removal operations, excluding the trap and haul fish passage facility;
(3) chemical treatments of streams to eradicate non-native fish; and (4) increased
sedimentation from in-water aquatic habitat improvement projects. Seattle is also
required to monitor and report on the effectiveness and impacts of implementing the
reasonable and prudent measures.

70.  The terms and conditions require Seattle to: (1) convene an expert scientific
panel”® to review existing bull trout population genetics and life history information for

designated, the proposed action with staff-recommended measures would not be likely to
adversely affect critical habitat for woodland caribou. A conference opinion is required
only if a proposed action will likely jeopardize a proposed species or will likely destroy
or adversely modify proposed critical habitat. In its biological opinion, FWS concurred
with staff’s determination regarding critical habitat for the woodland caribou. The final
rule designating woodland caribou critical habitat was published in the Federal Register
on November 28, 2012.

" The Salmo River, which is located in British Columbia, joins the Pend Orielle
River about 4.3 miles downstream of Boundary dam. The Salmo River sustains a
population of reproducing bull trout. One Salmo River bull trout was captured, and
another detected via telemetry, in the Boundary tailrace in 2008, suggesting that some
remnant of an adfluvial life history pattern may still be present in the Salmo River
population. See EIS at 199.

"8 In the context of this order, this phrase means that Seattle will be required to
consult with a panel of bull trout experts to determine the efficacy of passing Salmo
River bull trout over the Boundary dam.
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the purpose of considering the potential implications of passing Salmo River bull trout
over the Boundary dam; (2) ensure that (a) fish capture and removal operations are
conducted by a qualified biologist, (b) operations staff are adequately trained in the safe
handling of bull trout, (c) water quality conditions are adequate in the tanks used to hold
and transport bull trout, (d) electrofishing methods use the minimum voltage, pulse
width, and rate settings necessary to immobilize fish, and (e) annual fish handling and
injury-occurrence are reported to the FWS; (3) remove and relocate native salmonids via
non-lethal methods (e.g., electrofishing, herding, and netting) prior to eradication efforts
for non-native fish species; (4) complete sediment generating activities upstream of bull
trout barriers prior to the barrier(s) being removed, and monitor turbidity levels during
sediment-generating activities; and (5) prepare and submit to the FWS an annual report
identifying any incidental take associated with any project activity and describing the
progress in implementing the terms and conditions.

71.  The reasonable and prudent measures and their implementing terms and conditions
are included in Appendix D and are made part of this license by Ordering Paragraph G.

In addition, in order to monitor compliance with, and facilitate administration of the
terms and conditions, Article 405 requires the licensee to file a plan, for Commission
approval, detailing how it will implement the terms and conditions of FWS’ biological
opinion.

NATIONAL HISTORIC PRESERVATION ACT

72.  Under section 106 of the National Historic Preservation Act (NHPA),” and its
implementing regulations,® federal agencies must take into account the effect of any
proposed undertaking on properties listed or eligible for listing in the National Register of
Historic Places (defined as historic properties) and afford the Advisory Council on
Historic Preservation (Advisory Council) a reasonable opportunity to comment on the
undertaking. This generally requires the Commission to consult with the State Historic
Preservation Officer (SHPO) to determine whether and how a proposed action may affect
historic properties, and to seek ways to avoid or minimize any adverse effects.

73.  To satisfy these responsibilities, the Commission executed a Programmatic
Agreement (PA) with the Washington SHPO on December 6, 2011, and invited the
licensee, BLM, Forest Service, and the Kalispel Tribe to concur with the stipulations of
the PA.®" The PA requires the licensee to implement an HPMP for the term of any

16 U.S.C. § 470 et seq. (2006).
8 36 C.F.R. Part 800 (2011).

1Al signed as concurring parties.
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license issued for this project. Execution of the PA demonstrates the Commission’s
compliance with section 106 of the NHPA. Forest Service condition 3 requires Seattle to
implement the PA and associated HPMP (Ordering Paragraph E).

PACIFIC NORTHWEST ELECTRIC POWER PLANNING AND
CONSERVATION ACT

74.  In 1980, Congress enacted the Pacific Northwest Electric Power Planning and
Conservation Act (Northwest Power Act).®* This act created the Northwest Power
Planning Council (now known as the Northwest Power and Conservation Council) and
directed it to develop a Columbia River Basin Fish and Wildlife Program (Program). The
goals of the Program are to protect, mitigate, and enhance fish and wildlife resources
affected by the development and operation of hydroelectric projects on the Columbia
River and its tributaries, while assuring the Pacific Northwest an adequate, efficient,
economical, and reliable power supply.®® Section 4(h)(11)(A) of the Northwest Power
Act, * provides that federal agencies operating or regulating hydroelectric projects within
the Columbia River Basin shall exercise their responsibilities to provide equitable
treatment for fish and wildlife resources with other purposes for which the river system is
utilized and shall take the Council's Program into account “at each relevant stage of
decision-making processes to the fullest extent practicable.”

75.  To mitigate harm to fish and wildlife resources, the Council has adopted specific
provisions to be considered in the licensing or relicensing of non-federal hydropower
projects (Appendix B of the Program). This license requires a number of environmental
measures, all of which are consistent with applicable provisions of the Program and are
discussed in detail in the EIS. As part of the Program, the Council has designated over
40,000 miles of river in the Pacific Northwest region as not being suitable for
hydroelectric development ("protected area™). The project is not located within a
protected area designated under Appendix B of the Program. Further, Article 408
reserves to the Commission the authority to require future alterations in project structures
and operations to take into account, to the fullest extent practicable, the applicable
provisions of the Program.

%216 U.S.C. §8 839b et seq. (2006).
816 U.S.C. § 839b(h)(5) (2006).
%16 U.S.C. § 839(h)(11)(A) (2006).
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RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFE
AGENCIES PURSUANT TO SECTION 10(j) OF THE FPA

76.  Section 10(j)(1) of the FPA® requires the Commission, when issuing a license, to
include conditions based on recommendations submitted by federal and state fish and
wildlife agencies pursuant to the Fish and Wildlife Coordination Act,® to “adequately
and equitably protect, mitigate damages to, and enhance fish and wildlife (including
related spawning grounds and habitat)” affected by the project.

77.  Inresponse to the July 6, 2010, public notice that the project was ready for
environmental analysis, FWS and the Washington DFW on September 2, 2010
(supplemented on October 4, 2010) and September 3, 2010, respectively filed a total of
23 recommendations for the Boundary Project pursuant to section 10(j). Seventeen
recommendations®’ are within the scope of section 10(j) and are consistent with the
components of proposed license articles 2-4, 8, and 9 included in the Boundary
settlement agreement, which are included in this license as conditions of Ecology’s water
quality certification (Ordering Paragraph D), the Forest Service’s 4(e) conditions
(Ordering Paragraph E), and Interior’s section 18 prescriptions (Ordering Paragraph F).
The remaining six recommendations are outside the scope of 10(j) and are discussed in
the next section.

SECTION 10(a)(1) OF THE FPA

78.  Section 10(a)(1) of the FPA® requires that any project for which the Commission
issues a license shall be best adapted to a comprehensive plan for improving or
developing a waterway or waterways for the use or benefit of interstate or foreign
commerce; for the improvement and utilization of waterpower development; for the
adequate protection, mitigation, and enhancement of fish and wildlife; and for other
beneficial public uses, including irrigation, flood control, water supply, recreation, and
other purposes.

A.  Washington DFW and FWS Recommendations

79.  Washington DFW and FWS made six recommendations under section 10(j) that

816 U.S.C. § 803(j)(1) (20086).
%16 U.S.C. §§ 661 et seq. (2006).
8 See EIS at 332-336.

% 16 U.S.C. § 803(a)(1) (2006).
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are not specific measures to protect, mitigate damages to, or enhance fish and wildlife.
Consequently, these recommendations are not considered under section 10(j) of the FPA.
Instead, these recommendations are considered under the broad public-interest standard
of section 10(a)(1).

1. Project Operation

80.  Washington DFW recommended, and Forest Service Condition 3 requires, that
Seattle maintain summer lake levels as set forth in Proposed Article 1 of the Boundary
settlement agreement to enhance recreation. Commission staff recommended® these lake
levels to improve recreational opportunities at the reservoir. To enable the Commission
to monitor compliance with the operational provisions of the license,* Article 403
requires Seattle to develop an Operation Compliance Monitoring Plan after consultation
with the Forest Service, FWS, Ecology, and Washington DFW, and file the plan for
Commission approval.

2. Boundary Resource Coordinating Committee and Working Groups

81.  Washington DFW and FWS recommended, and Forest Service Condition 3
requires, Seattle to implement Proposed Article 2 of the Boundary settlement agreement.
Proposed Article 2 requires the establishment and support of a Boundary Resource
Coordinating Committee and various working groups to coordinate and review
implementation of the specific provisions of the settlement agreement. Staff
recommended these actions® to facilitate consultation during the implementation of the
various fishery, water quality, wildlife, recreation, and cultural resource provisions of this
license. Ordering Paragraph E requires these measures.

3. Fish Stocking Program

82.  Washington DFW and FWS recommend, and Forest Service Condition 3 requires,
Seattle to implement Proposed Article 9(H) of the Boundary settlement agreement, which
establishes a fish stocking program in 18 lakes within 15 miles of the project reservoir. %

8 See EIS at 322-323.
% See EIS at 325-326.
% See EIS at 26 and 324.

% Proposed article 9(H) requires Seattle to stock westslope cutthroat, rainbow,
triploid rainbow, and/or tiger trout in 18 lakes. Seattle would also be required to annually
monitor six of the lakes.
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The stocking program is intended to offset the loss of angling opportunities at the
project® and compensate for fish losses that would continue to occur through
entrainment. As explained in the EIS,* Washington DFW could have continued to
support Seattle’s stocking efforts at the project, but Washington DFW and the other
agencies chose to pursue establishment of a native fishery. This license requires
measures to establish the native fishery at the project. Seattle should not be expected to
mitigate for the lost non-native recreational fishery by stocking fish in non-project waters
while it is undertaking other actions, at the request of these agencies, to create a native
fishery in project waters. However, because implementation of the stocking program is a
mandatory Forest Service 4(e) condition, it is made part of the license through Ordering
Paragraph E.

4. Tributary Enhancement Fund

83.  Washington DFW and FWS recommend and Forest Service Condition 3 requires,
Seattle to implement Proposed Article 9(1) of the Boundary settlement agreement.
Proposed article 9(1) requires Seattle to establish a $2.5-million fund to help pay for
activities to enhance habitat conditions in three upper-basin tributaries that flow into
Sullivan Lake.” In the EIS,”* Commission staff found that improving habitat conditions
in these tributaries would benefit native fish populations in the Sullivan Creek drainage
and could enhance the forage base for native fishes in the drainage. However, as
explained earlier, staff did not recommend establishing the fund because there is no
evidence that improving habitat conditions in the three tributaries to Sullivan Lake would
benefit resources affected by operation of the Boundary Project. In contrast, the
measures Seattle will implement in the tributaries directly connected to the Boundary
reservoir have a clear nexus to the project and will enhance the fishery in Boundary
reservoir. Nonetheless, because establishing the fund is a mandatory Forest Service 4(e)
condition, it is made part of the license through Ordering Paragraph E.

% Due to competition with native salmonids, the Washington DFW does not
support Seattle’s continued stocking of trout in the Boundary Reservoir, which has
become a popular recreational fishery in the reservoir.

% See EIS at 328-329 and C-16 to C-17.

% sullivan Lake is the impoundment created by the Sullivan Creek dam, which is
one of two dams that comprise the Sullivan Creek Project No. 2225. An order accepting
the surrender of the project, but leaving Sullivan Creek Dam in place with no fish passage
structure(s), is being issued concurrent with this license order.

% See EIS at 329 and C-13 to C-15.
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5. Rare, Threatened and Endangered Plant Program

84.  Washington DFW and FWS recommend, and Forest Service Condition 3 requires,
Seattle to implement Proposed Article 3. Proposed Article 3 requires implementation of
the Terrestrial Resources Management Plan, which includes, in part, a program to
monitor rare, threatened and endangered plants in areas subject to facility maintenance,
project-related recreation, and reservoir level fluctuations.”” Staff recommended
implementing the program because it would identify whether, in the future, additional
protection measures related to project operation and recreation are needed to ensure that
populations of these rare plant communities continue to thrive on project lands.”
Ordering Paragraph E requires this measure.

6. Fish Tissue Sampling

85.  Washington DFW and FWS recommend, and Forest Service Condition 3 and
Ecology water quality certification condition 3.7 require, Seattle to implement Proposed
Article 8 that includes sampling for lead and zinc in fish tissues. As previously
discussed, staff did not recommend this measure because it is not tied to project effects or
purposes, but it is made a part of this license as a condition of the water quality
certification and the Forest Service section 4(e) conditions.

B. FAMP — Tributary Management Plan

86.  As part of the FAMP, Seattle would develop a Tributary Management Plan (TMP)
to describe the specific non-native trout suppression and eradication measures and
aquatic habitat measures™ that will be implemented in tributaries to the Boundary
reservoir. These efforts could include using chemicals (e.g., rotenone, antimycin, or
some equivalent fish toxicant) to suppress or eradicate non-native fish in conjunction
with habitat improvements to prevent interspecies breeding, reduce competition for
resources, and foster establishment and recovery of native salmonids in the tributaries
(Proposed Article 9(D)).

87.  Sweet Creek residents and several other members of the public expressed concern
with the use of chemicals in the Boundary watershed, and specifically in Sweet Creek

% Measures intended to protect and enhance plants are generally not considered
under section 10(j) unless the species can be reasonably shown to provide habitat for fish
or wildlife.

% See EIS at 189-190.

% See Proposed Avrticle 9(D) and 9(E).
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because of its use for drinking water supply.®® The Sweet Creek residents request that
no chemicals be introduced into Sweet Creek or its adjacent areas.

88.  As explained in the FEIS,®" rotenone and antimycin are commonly used in the
types of fishery management practices proposed by Seattle, and are registered and strictly
regulated by the EPA for such actions, such that appropriate application of the chemicals
should not pose a risk to the water supply. Nonetheless, to address Sweet Creek
residents’ concerns, Commission staff recommended in the EIS that the TMP be filed
with the Commission for approval, and describe, not only the details outlined in the
FAMP, but also: (1) any potential health risks associated with the proposed chemical
treatments, and (2) the potential for any chemical used to affect an individual’s or
entities” water supply.**? Staff also recommended that Seattle consult with the
Washington Department of Health, as well as the Fish and Aquatic Working Group
(established under the settlement agreement), in developing the TMP. The FAMP is
required by Ordering Paragraph E. Article 404 of this license requires the FAMP to be
modified to include staff’s recommended changes to the TMP.

OTHER ISSUES
A. Encroachment Agreement

89.  The Boundary reservoir encroaches on the tailwater of Box Canyon Dam and
causes a loss of plant capacity and energy production at the District’s Box Canyon
Project No. 2042.1%

90. Article 48 of the original license for the Boundary Project required Seattle, within
two years of placing the project into operation, to enter into an agreement with the
District to compensate the District for the Boundary Project’s encroachment on the Box
Canyon Project’s tailwater. In the event the licensees failed to reach a satisfactory
agreement, the article reserved the Commission’s authority to establish compensation,
after notice and an opportunity for a hearing.

190 gyveet Creek provides drinking water and domestic use water for the residents
of Sweet Creek Ranch, as well as water used by the Selkirk school complex.

101 See EIS at C-22 and C-23.
102 See EIS at 326.

193 Seattle estimates that the encroachment on the Box Canyon Dam is about 2.5
feet. See City of Seattle, Washington, 26 F.P.C. 61,102 (1961) (Initial Decision).
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91.  Pursuant to Article 48, Seattle and the District executed an agreement on
December 20, 1965, providing for compensation to the District."® To simplify the
encroachment calculation methodology, Seattle and the District subsequently entered into
a “Tailwater Encroachment Losses Compensation Delivery Agreement” on October 31,
2005 (2005 Encroachment Agreement).’® According to the District, the 2005
Encroachment Agreement will remain in effect if Seattle’s license for the Boundary
Project is renewed, and by compensating the District under the agreement, Seattle
satisfies its obligations under Article 48 and under any comparable article in a successor
license issued to Seattle. The District and Seattle request that Article 48 be included in
the new license for the Boundary Project consistent with the terms of the existing
encroachment agreements between the District and Seattle.

92.  The degree of a licensed project’s encroachment on federal or private projects is a
case-by-case determination.’® In instances where no substantial alteration of license
requiring a licensee’s consent was found,'”’ the Commission has determined that the
affected licensee is entitled to compensation for economic impacts, pursuant to FPA
section 10(c),"® and has included in the license an article requiring the licensee to pursue
an encroachment agreement.'®

104 5ee the District’s Motion for Leave to Intervene Out of Time, filed in the
Boundary proceeding on January 20, 2010 (January 20, 2010 Motion).

195 Copies of the agreements were not filed with the Commission.

19 gee Falls River Rural Electric Cooperative, Inc., 111 FERC { 62,333 (2005),
reh’g denied, 114 FERC 1 61,152 (2006).

197 A substantial alteration of a license without the mutual consent of the licensee
and the Commission is prohibited under section 6 of the FPA, 16 U.S.C. §799 (2006).

108 16 U.S.C. 803(c) (2006). Section 10(c) provides in pertinent part:

“Each licensee shall hereunder be liable for all damages occasioned to the
property of others by the construction, maintenance, or operation of the
project works or of the works appurtenant or accessory thereto, constructed
under the license, and in no event shall the United States be liable therefor.”

199 ee, e.g., P.U.D. District No. 1 of Pend Oreille County, 112 FERC { 61,055
(2005) (tailwater encroachment causing power losses at a U.S. Army Corps of Engineers
facility); Fieldcrest Mills, Inc., 37 FERC { 61,264 (1986)(tailwater encroachment
resulting in lost generation of less than one percent at an exempted project); Fluid Energy
Systems, et al., 24 FERC 61,298 (1983), reh’g denied, 25 FERC { 61,404 (1983), aff’d,

(continued)
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93.  Asstated previously, Seattle and the District have executed agreements to
compensate for the encroachment and ask that the requirement for compensation be
carried over to the new license. Consistent with Commission practice, Article 205
requires Seattle to compensate the District for the tailwater encroachment. Since an
agreement has been reached between Seattle and the District, Article 205 requires Seattle
to continue the agreed-upon compensation and to file a copy of the current agreements
with the Commission.

B. Power Sales Agreement

94.  Following issuance of the Boundary license, the Commission, upon request of the
District, modified the license® by adding Article 49, which requires Seattle to make
available to the District 48 MW of power from the Boundary Project at cost to meet the
load requirements of present and potential customers within the District’s service area,
subject to the proviso that the assigned power shall be reduced by the amount of any
power recaptured by the District and sold for use outside of Pend Oreille County. ™! The
Commission found it was in the public interest to require a reservation of some portion of
the Boundary power for the future development of resources in Pend Oreille County,
because the District in whose service area the project is located, would not otherwise
have access to low-cost power.

95.  The District and Seattle ask that the Commission continue the requirement for a
power allocation of 48 MW but remove the restriction on the sale of power outside Pend

PG&E v. FERC, 720 F.2d 78 (D.C. Cir. 1983)(tailwater encroachment resulting in a
reduction in the existing project’s generating capacity of approximately 0.3 percent);
P.U.D. No. 1 of Douglas County, Washington, 20 FERC { 62,577 (1982) (P.U.D. No. 1)
(increase in reservoir elevation affecting operating head of an upstream Corps project);
P.U.D. No. 1 of Chelan County, Washington, 51 F.P.C. 1141 (1974) (licensee required to
abide by a contract providing for compensation to an upstream licensee for lost
generation caused by the downstream project reservoir’s encroachment); P.U.D. No. 2 of
Grant County, Washington, 28 F.P.C. 718 (1962) (tailwater encroachment requiring
modifications to the upstream project’s fish passage facilities); and Public Utility District
No. 1 of Douglas County, Washington, 28 F.P.C. 128 (1962)(tailwater encroachment
causing power losses at a Corps project).

119 City of Seattle, Washington, 26 F.P.C. 463 (1961).

1 The District and Seattle entered into a settlement agreement establishing terms
and conditions for calculating the annual Boundary Project costs and for assigning firm
power pursuant to Article 49. The Commission issued an order approving the settlement
agreement in 1992. City of Seattle, Washington, 61 FERC 1 61,200 (1992).
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Oreille County.

96.  Although a specific power allocation was required in the original Boundary
license over fifty years ago, it has been the long-standing policy and practice of the
Commission and its predecessor, the FPC, not to require a specific allocation of power
from licensed projects in the absence of a legislative directive of Congress."*? Current
Commission policy favors reliance on competitive markets wherever possible to allocate
power supplies to ensure that all customers have access to electric power at the lowest
cost possible."™®* Consistent with Commission policy and practice, the new license does
not require Seattle to allocate power from the Boundary Project to the District.

ADMINISTRATIVE PROVISIONS
A. Annual Charges

97.  The Commission collects annual charges from licensees for administration of the
FPA. Article 201 provides for the collection of funds for administration of the FPA and
use and occupancy of United States lands. As discussed below, Seattle has not filed a
complete set of Exhibit G drawings depicting the proposed project boundary
modifications and a revised tabulation of federal lands within the project boundary;
therefore, until revised exhibit G drawings are filed with the total federal lands defined
and approved by the Commission, federal land use charges will continue to be based on
the currently approved exhibit K drawings and identified federal land acres (938.59).

B. Exhibit F Drawings

98. The Commission requires licensees to file sets of approved project drawings on
microfilm and in electronic file format. The Exhibit F drawings filed September 29,
2009, are approved and made part of this license (Ordering Paragraph C). Article 202
requires filing of these drawings. Sheet 6 and Sheet 7, also filed with the Exhibit F
drawings on September 29, 2009, are one-line drawings which are considered part of
Exhibit A; therefore, they are not approved as Exhibit F drawings.

112 5ee New York Power Authority, 118 FERC { 61,206 at P 73 (2007); Power
Authority of the State of New York, Massachusetts Municipal Wholesale Electric
Company v. Power Authority of the State of New York, 105 FERC {61,102 at P 117
(2003), order on reh’g, 107 FERC {61,259 at P 12 (2004) (article requiring specific
power allocation deleted in absence of proof of legislation requiring an allocation), reh’g
denied, 109 FERC 1 61,092 at P3 (2004).

113109 FERC 1 61,092 at P 27 (2004).
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C. Exhibit G Drawings

99.  Exhibit G drawings are required to show a project boundary enclosing all project
works and other features that are to be licensed. On March 29, 2010, Seattle filed revised
Exhibit G drawings depicting the lands needed to define a fixed 200-foot buffer zone
around the lower reservoir, and the additional lands and roads needed for project
purposes. However, in its August 24, 2010 comments on the application, the Forest
Service said that the proposed buffer zone boundary modifications would place an
additional undue burden on the Forest Service by increasing field work and surveying
costs on Forest Service lands adjacent to the project boundary. In response to the Forest
Service’s concerns, Seattle proposed to retain the project boundary as-is in areas around
the lower reservoir where the original project boundary is approximately*** 200 feet or
more from the observed high water level as measured in 2009, and to establish the 200-
foot buffer only in those areas where the existing boundary is less than 180 feet from the
high water level through surveying. Staff recommended implementing Seattle’s
proposal.**> However, Seattle did not file revised Exhibit G drawings that illustrate this
proposed project boundary change. Therefore, the Exhibit G drawings filed on March 29,
2010, are not approved.

100. Article 203 requires the filing of revised Exhibit G drawings that include a project
boundary that encloses all project facilities including the impoundment and proposed
buffer zone, tailrace area, the powerhouse, the transmission line, and all existing and
proposed recreation facilities. Revised Exhibit G drawings are also required to be filed
after acquiring the wildlife habitat lands required by Forest Service Condition 3(4), after
construction of the native fish hatchery required by Forest Service Condition 3(9A), and
following aquatic habitat improvement measures in Sullivan, Linton and Sweet Creeks,
and other tributaries if such improvements will require ongoing, routine maintenance
required by Forest Service condition 3(9A).

D. Headwater Benefits

101. Some projects directly benefit from headwater improvements that were
constructed by other licensees, the United States, or permittees. Article 204 requires the
licensee to reimburse such entities for these benefits if they were not previously assessed
and reimbursed.

14 «Approximately” being 90%, or within 20 feet, of the 200-foot buffer from the

current high water mark, as stated by Seattle. This approach would allow for retention of
existing project boundary markers when the existing project boundary is near (within 20
feet) the targeted 200-foot buffer.

115 5ee EIS at 275-276.
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E. Use and Occupancy of Project Lands and Waters

102. Requiring a licensee to obtain prior Commission approval for every use or
occupancy of project lands would be unduly burdensome. Therefore, Article 409 allows
the licensee to grant permission, without prior Commission approval, for the use and
occupancy of project lands for such minor activities as landscape planting. Such uses
must be consistent with the purposes of protecting and enhancing the scenic, recreational,
and environmental values of the project.

F. Review of Final Plans and Specifications

103. Certain conditions of this license require modifications to project structures (e.g.,
potential modifications to the sluice and spill gates to reduce total dissolved oxygen, fish
passage facilities, turbine and generator upgrades). Article 301 requires the licensee to
provide the Commission’s Division of Dam Safety and Inspection-Portland Regional
Engineer (D2SI-PRO) with final contract drawings and specifications, together with a
supporting design report consistent with the Commission’s engineering guidelines.

104. Article 302 requires the licensee to provide the Commission’s D2SI-PRO with
cofferdam construction drawings.

105. Where new construction or modifications to the project are involved, the
Commission requires licensees to file revised drawings of project features as-built.
Avrticle 303 provides for the filing of these drawings.

106. Where project modifications are proposed as a result of environmental
requirements, the Commission requires licensees to file a plan and schedule of any
proposed modifications to project operation or to the water retaining and/or conveyance
features of the project. Article 304 provides for the filing of this plan and schedule.

G.  Turbine Upgrades

107. Seattle proposes to install high efficiency turbine runners and rewind the
generators in Units 55 and 56 within four years of license issuance.*® The upgrades will
use the same flow to produce a greater amount of energy and are expected to have a

116 Seattle also indicated that it intends to upgrade the remaining units over the
next 20 years of the license. Seattle must coordinate with and get prior authorization
from the Commission’s Division of Dam Safety and Inspections — Portland Regional
Office and Division of Hydropower Compliance before upgrading the remaining
turbines, and if such upgrades would result in an increase in capacity, Seattle must file for
a capacity amendment to the license.
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higher total generation capacity. The currently authorized installed capacity is based on
the total turbine capacity of 1,003.25 MW, which is less than the total generator capacity
of 1,039.8 MW. Article 305 authorizes Seattle to: (1) install the upgraded turbines and
rewind the generators in Units 55 and 56; (2) file as-built drawings pursuant to Article
303; and (3) file the installed capacities of the upgraded turbines and generators within 90
days of the completion of the upgrades. This information will be used to revise the
annual charges established under Article 201(a).

H.  Commission Approval of Resource Plans, Notification, and Filing of
Amendments

108. Included in Appendices A and B are certain water quality certification and Forest
Service conditions that require Seattle to develop and implement plans that may specify
operational changes to the project as licensed, do not require Seattle to file plans with the
Commission for approval, or do not require Seattle to file some reports with the
Commission that are needed to demonstrate compliance with the license requirements.
Therefore, Article 401 requires the licensee to: (a) file the listed plans for Commission
approval; (b) file the listed reports with the Commission; and (c) file an amendment
application(s) as appropriate.

STATE AND FEDERAL COMPREHENSIVE PLANS

109. Section 10(a)(2)(A) of the FPA™ requires the Commission to consider the extent
to which a project is consistent with federal and state comprehensive plans for improving,
developing, or conserving a waterway or waterways affected by the project."*® Under
section 10(a)(2)(A), federal and state agencies filed 75 comprehensive plans that address
various resources in Washington. Of these, staff identified and reviewed 14 plans that are
relevant to this project.*** No conflicts were found.

APPLICANT'S PLANS AND CAPABILITIES

110. In accordance with sections 10(a)(2)(C) and 15(a) of the FPA,** Commission staff
evaluated Seattle’s record as a licensee for these areas: (A) conservation efforts;
(B) compliance history and ability to comply with the new license; (C) safe management,

11716 U.S.C. § 803(a)(2)(A) and 808(a) (2006).
18 Comprehensive plans for this purpose are defined at 18 C.F.R. § 2.19 (2012).
19 The list of applicable plans can be found in section 5.1.5 of the EIS.

12016 U.S.C. 88 803(a)(2)(C) and 808(a) (2006).
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operation, and maintenance of the project; (D) ability to provide efficient and reliable
electric service; (E) need for power; (F) transmission services; (G) cost-effectiveness of
plans; and (H) actions affecting the public. | accept the staff’s findings in each of the
areas.

A. Conservation Efforts

111. Section 10(a)(2)(C) of the FPA requires the Commission to consider the extent of
electricity consumption efficiency improvement programs in the case of license
applicants primarily engaged in the generation or sale of electric power, like Seattle.
Each year, Seattle completes a comprehensive analysis of future load growth and the
need for new resources, including customer efficiency programs, to meet its customer
demand. Demand side management actions and goals proposed by the most recent report
indicate Seattle promotes demand side load management practices for both residential
and commercial/industrial customers and has undertaken several programs to improve
efficiency and promote energy conservation at its own plants. These programs show that
Seattle is making an effort to conserve electricity and has made a satisfactory good faith
effort to comply with section 10(a)(2)(C) of the FPA.

B. Compliance History and Ability to Comply with New License

112. Based on a review of Seattle's compliance with the terms and conditions of the
existing license, staff finds that Seattle's overall record of making timely filings and
compliance with its license is satisfactory. Therefore, staff believes that Seattle can
satisfy the conditions of a new license.

C. Safe Management, Operation, and Maintenance of the Project

113. Staff reviewed Seattle's management, operation, and maintenance of the Boundary
Project pursuant to the requirements of 18 C.F.R. Part 12 and the Commission's
Engineering Guidelines and periodic Independent Consultant’s Safety Inspection
Reports. Staff concludes that the dam and other project works are safe, and that there is
no reason to believe that Seattle cannot continue to safely manage, operate, and maintain
these facilities under a new license.

D. Ability to Provide Efficient and Reliable Electric Service

114. Staff reviewed Seattle’s plans and its ability to operate and maintain the project in
a manner most likely to provide efficient and reliable electric service. Staff’s review
indicates that Seattle regularly inspects the project turbine generator units to ensure they
continue to perform in an optimal manner, schedules maintenance to minimize effects on
energy production, and since the project has been in operation, has undertaken several
initiatives to ensure the project is able to operate reliably into the future. Staff concludes
that Seattle is capable of operating the project to provide efficient and reliable electric
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service in the future.
E. Need for Power

115. Seattle serves about 408,000 retail customers in the Seattle area. The service area
covers 131 square miles. Over 92 percent of the electricity sold is from hydroelectric
generation. Seattle owns five hydroelectric generating plants with a total plant nameplate
capacity of 1,872 MW. The remaining 1,408 MW of contracted resources are
predominately hydroelectric, with wind (4.07%), nuclear (2.52%), and coal (0.52%)
providing the majority of the remaining generation. The 1,003.25-MW Boundary
Project, Seattle’s largest generation facility, generates an average of 3,572.8 gigawatt-
hours annually. This annual generation represents about 28.5 percent of total energy that
Seattle sells.

116. Seattle’s 2012 Integrated Resource Plan predicts 104 MW of new resources will
be required to meet its peak customer load by year 2029. Seattle plans to acquire these
new resources by a combination of demand side management, transmission alternatives,
new generation, expansion of existing resources, and market purchases.

117. The Boundary Project is within the Western Electricity Coordinating Council’s
(WECC) Northwest subregion. WECC’s 10-year coordinated plan summary for the
period 2010 through 2019 projects an average compound growth rate in summer peak
demand of 1.2 percent. Capacity additions of 1,158 MW are planned for the Northwest
subregion over the 10-year period.

118. Power from the Boundary Project can continue to meet Seattle’s customers’
growing needs as well as meeting part of the regional need for power.

F. Transmission Services

119. The project includes six approximately 2,850-foot-long transmission lines that
interconnect with a BPA substation located immediately adjacent to the project. Seattle
proposes no changes that would affect its own or other transmission services in the
region. The project and project transmission lines are important elements in providing
power and voltage control to the BPA transmission facilities and the region.

G. Cost Effectiveness of Plans

120. Seattle plans to make a number of facility and operational modifications to both
improve project generating capacity and enhance environmental resources affected by the
project. Based on Seattle’s record as an existing licensee, staff concludes that these plans
are likely to be carried out in a cost-effective manner.
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H.  Actions Affecting the Public

121. Seattle provided extensive opportunity for public involvement in the development
of its application for a new license for the Boundary Project. During the previous license
period, Seattle provided recreation access to enhance the public use of project lands and
facilities, and operated the project with consideration for the protection of downstream
uses of the Pend Oreille River. Seattle uses the project to help meet its power needs.

PROJECT ECONOMICS

122. In determining whether to issue a new license for an existing hydroelectric project,
the Commission considers a number of public interest factors, including the economic
benefits of project power. Under the Commission’s approach to evaluating the
economics of hydropower projects, as articulated in Mead Corp.,*** the Commission uses
current costs to compare the costs of the project and likely alternative power with no
forecasts concerning potential future inflation, escalation, or deflation beyond the license
issuance date. The basic purpose of the Commission’s economic analysis is to provide a
general estimate of the potential power benefits and the costs of a project, and of
reasonable alternatives to project power. The estimate helps to support an informed
decision concerning what is in the public interest with respect to a proposed license.

123. In applying this analysis to the Boundary Project, three options were considered:
the no-action alternative, Seattle’s proposal, and the project as licensed herein. Under the
no-action alternative, the levelized annual cost of operating the project is $20,864,860 or
$5.84/MWh. The project currently generates an estimated average of 3,572,750 MWh of
energy annually. When we multiply our estimate of average generation by the alternative
power cost of $33.60/MWh,*?? staff gets a total value of the project’s power of
$120,044,400 in 2012 dollars.”® To determine whether the existing project is currently
economically beneficial, staff subtracts the project's cost from the value of the project's
power. * Therefore, under the terms of the existing license the project would cost
$99,179,540, or $27.77/MWh, less than the likely alternative cost of power.

121 72 FERC 1 61,027 (1995).

122 The alternative power cost of $33.60 per MWh is based on the U.S. Energy
Information Administration fuel cost data and regional bid prices.

123 Cost values provided in the EIS in 2011 were escalated to 2013 dollars ($2013)
using the Consumer Price Index.

124 Details of staff’s economic analysis for the project as licensed herein and for
various alternatives are included in the EIS issued September 2011.
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124. As proposed by Seattle, the levelized annual cost of operating the project is
$51,226,500, or $14.18/MWHh. Based on Seattle’s proposed estimated average generation
of 3,612,588 MWh, the project would produce power valued at $121,382,960 when
multiplied by the $33.60/MWh value of the project’s power. Therefore, in the first year
of operation, the project would cost $70,156,460, or $19.42/MWh, less than the likely
alternative cost of power.

125. As licensed herein with the mandatory conditions and staff measures, the levelized
annual cost of operating the project would be about $51,298,750, or $14.20/MWHh.

Based on an estimated average generation of 3,612,588 MW as licensed, the project
would produce power valued at $121,382,960 when multiplied by the $33.60/MWh value
of the project’s power. Therefore, in the first year of operation, project power would cost
$70,084,200, or $19.40/MWh, less than the likely cost of alternative power.

126. In considering public interest factors, the Commission takes into account that
hydroelectric projects offer unique operational benefits to the electric utility system
(ancillary service benefits). These benefits include the ability to help maintain the
stability of a power system, such as by quickly adjusting power output to respond to rapid
changes in system load; and to respond rapidly to a major utility system or regional
blackout by providing a source of power to help restart fossil-fuel based generating
stations and put them back on line.

COMPREHENSIVE DEVELOPMENT

127. Sections 4(e) and 10(a)(1) of the FPA'® require the Commission to give equal
consideration to the power development purposes and to the purposes of energy
conservation; the protection, mitigation of, damage to, and enhancement of fish and
wildlife; the protection of recreational opportunities; and the preservation of other aspects
of environmental quality. Any license issued shall be such as in the Commission’s
judgment will be best adapted to a comprehensive plan for improving or developing a
waterway or waterways for all beneficial public uses. The decision to license this project,
and the terms and conditions included herein, reflect such consideration.

128. The EIS for the project contains background information, analysis of effects, and
support for related license articles. The project will be safe if operated and maintained in
accordance with the requirements of this license.

129. Based on staff’s independent review and evaluation of the Boundary Project,
recommendations from the resource agencies and other entities, and the no-action
alternative, as documented in the EIS, | have selected the project as licensed herein, and

12516 U.S.C. §8 797(e) and 803(a)(1) (2006).
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find that it is best adapted to a comprehensive plan for improving or developing the Pend
Oreille River.

130. | selected this alternative because: (1) issuance of a new license will serve to
maintain a beneficial, dependable, and inexpensive source of electric energy; (2) the
required environmental measures will protect and enhance fish and wildlife resources,
water quality, recreational resources, and historic properties; and (3) the 1,003.253 MW
of electric capacity comes from a renewable resource that does not contribute to
atmospheric pollution.

LICENSE TERM

131. Section 15(e) of the FPA,*® provides that any new license issued shall be for a
term that the Commission determines to be in the public interest, but not less than 30
years or more than 50 years. The Commission’s general policy is to establish 30-year
terms for projects with little or no redevelopment, new construction, new capacity, or
environmental mitigation and enhancement measures; 40-year terms for projects with a
moderate amount of such activities; and 50-year terms for projects with extensive

measures.?’

132.  On September 3, 2010, the Forest Service, American Whitewater, The Lands
Council, Selkirk Conservation Alliance, BIA, FWS, Park Service, BLM and Washington
DFW jointly requested that the Commission issue a new license for the Boundary Project
with a term of 44 years because, in their view, the settlement measures represent a
moderate amount of new construction and environmental protection measures, and
because a 44-year term would coincide with the expiration of the District’s Box Canyon
Project No in 2055, *? allowing the Commission to consider the cumulative effects of the
various federal and non-federal developments in the system on the recovery of bull trout.

133. Inresponse, Seattle argues that a 44-year term is inconsistent with the settlement
agreement™ and the mandatory license conditions, because the proposed articles of the
settlement agreement and the agencies’ conditions require that Seattle engage in long-

12016 U.S.C. § 808(e) (2006).
127 See Consumers Power Co., 68 FERC { 61,077 at 61,383-84 (1994).

128 The Box Canyon license was issued July 11, 2005 (Public Utility District No. 1
Pend Oreille County, 112 FERC { 61,055 (2005)).

129 The settlement agreement does not stipulate a specific license term.
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term activities spanning multiple decades.*®® Seattle argues that a 50-year license is
warranted to recover its costs because the construction, protection, mitigation, and
enhancement measures it is undertaking are extensive and will occur both early and late
in the license term.*®

134. Seattle also argues that coordination of the Boundary license and the Box Canyon
license is neither necessary nor helpful because the projects are not operated as an
integrated system and their effects are not interdependent, and that coordination is not
appropriate because the Commission lacks jurisdiction over the two projects located
immediately downstream of the Boundary dam in Canada and the two Corps projects
located immediately above Box Canyon, making a weak case for coordination.

135. Based on staff’s review, this license requires a moderate amount of new
construction and environmental measures, including: (1) evaluating and implementing
structural and operational modifications to the dam sluice gates to reduce total dissolved
gases; (2) designing and constructing a trap-and-haul facility to provide upstream fish
passage; (3) evaluating and designing measures to reduce downstream fish entrainment;
(4) eradicating and suppressing non-native salmonids, improving habitat in the mainstem
and tributaries to the reservoir, and constructing a native salmonid hatchery to promote
the recovery of native salmonids; (5) acquiring and managing 158 acres of habitat to
benefit upland game and federally listed wildlife; (6) upgrading existing recreation areas
and constructing new trails and viewpoints; and (7) replacing the turbine runners and
rewinding the generators in two units to improve generating efficiency. Consequently, a
license term of 40 years for the Boundary Project is appropriate.

136. However, it is the Commission’s policy to coordinate to a reasonable extent the
license expiration dates of projects located in the same river basin, in order that
subsequent relicense proceedings can also be coordinated.*** Contrary to Seattle’s

130 gee Seattle City Light’s Answer to Joint Motion to Recommend a Forty-Four
Year License Term for the Boundary Hydroelectric Project, filed October 19, 2010
(hereinafter referred to as “October 19, 2010 Response”).

131 Seattle states that it has committed up to $70 million for entrainment
assessment and entrainment measures and that its entrainment responsibilities extend well
past year 40 of the new license and may include substantial, uncapped construction
expenditures near year 40. See Seattle’s October 19, 2010 Response at 7 and 15. Seattle
also states that it has committed an estimated cost of over $65 million in capital and
operation and maintenance costs for the development and operation of an upstream trap-
and-haul fishway in license years 15-50. See Seattle’s October 19, 2010 Response at 16.

32 In issuing new, original, and subsequent licenses, the Commission will
(continued)
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assertion, projects do not have to be linked operationally to benefit from license
coordination. Such coordination can provide efficiencies in stakeholder participation and
licensing processing, as well as benefits to basin resources. As is the case here, the Box
Canyon license includes measures to recover bull trout in the lower Pend Oreille River
basin. Future coordination of the Box Canyon and Boundary Projects may further that
effort. Accordingly, issuing a license to the Boundary Project for a term to coincide with
the expiration of the Box Canyon Project (in 2055 or in 42 years) is not only consistent
with the amount of mitigation and enhancement measures included in this license, it will
also allow for future coordination of the projects. Therefore, this license will be for a
period of 42 years, effective the first day of the month in which the license is issued.

The Director orders:

(A)  This license is issued to the City of Seattle, Washington (licensee) for a
period of 42 years, effective the first day of the month in which this order is issued, to
operate and maintain the Boundary Hydroelectric Project. This license is subject to the
terms and conditions of the Federal Power Act (FPA), which is incorporated by reference
as part of this license, and subject to the regulations the Commission issues under the
provisions of the FPA.

(B)  The project consists of:

(1) All lands, to the extent of the licensee’s interests in these lands, described in
the project description and the project boundary discussion of this order.

(2) Project works consisting of: (a) a 340-foot-high, 740-foot-long concrete arch
dam, consisting of: (i) two 50-foot-wide, 45-foot-high spillways fitted with radial gates,
one on each abutment; (ii) a 26-foot-wide, 9-foot-high hinged-leaf skimmer gate adjacent
to the west spillway that is no longer in service; (iii) seven 21-foot-high, 17-foot-wide,
low-level vertical fixed-wheel sluice gates; and (iv) a 35-foot-wide, 57-foot-high sluice
maintenance gate on the upstream face of the dam; (b) a 1,794-acre reservoir at a normal
full pool elevation of 1,994 feet with 40,843 acre-feet of active storage between
elevations 1,994 feet and 1,954 feet; (c) power intake facilities excavated on the west
abutment area of the dam, comprising an approximately 800-foot-long, 300-foot-wide

coordinate the expiration dates of licenses to the maximum extent possible, to maximize
future consideration of cumulative impacts in contemporaneous proceedings at
relicensing. See City of Tacoma, Washington, 98 FERC { 61,274 at 62,103 (2002);
Central Maine Power Company, 81 FERC { 61,249 at 62,123 (1997); Central Maine
Power Company, 73 FERC { 61,149 at 61,422 (1995); Duke Power Company, 73 FERC
161,335 at 61,940 (1995). This policy is codified at 18 C.F.R. § 2.23 (2012).
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forebay; a trashrack structure across the entrance to the forebay; and a portal face with six
30-foot-wide, 34-foot-high horseshoe-shaped tunnels extending to intake gate chambers;
(d) six penstocks, each consisting of: (i) a 165-foot-long, 24-foot-wide, 34-foot-high
square concrete-lined section decreasing to a 26-foot-diameter concrete-lined section; and
(i1) a 150-foot-long, 26 to 20-foot-diameter steel-lined section; (e) an underground power
plant containing a 477-foot-long, 76-foot-wide, 172-foot-high machine hall with six
Francis turbine/generator units with a total authorized generating capacity of 1,003.253
megawatts (MW); (f) six draft tubes that discharge water from the turbines into the
tailrace immediately below the dam; (g) six horseshoe-shaped transformer bays for six
2,850-foot-long, three-phase, 230-kilovolt (kV) transmission lines; and (h) appurtenant
facilities.

The project works generally described above are more specifically shown and
described by those portions of Exhibits A and F shown below:

Exhibit A: The following sections of Exhibit A filed on September 29, 2009:
Section 6, pages A-11 through A-26, entitled "Project Facilities”.

Exhibit F: The following Exhibit F drawings filed on August 29, 2009:

Exhibit F Drawing FERC No. Description
2144-

Sheet 1 1001 General Plan

Sheet 2 1002 Arch Dam Plan, Elevations and
Sections

Sheet 3 1003 Arch Dam Sections

Sheet 4 1004 Power Plant and Machine Hall Plans
and Sections

Sheet 5 1005 Power Plant Traverse Section

Sheet 6 and Sheet 7 are one-line drawings which are part of Exhibit A; therefore,
these drawings are not approved as Exhibit F drawings.

(3) All of the structures, fixtures, equipment, or facilities used to operate or
maintain the project, all portable property that may be employed in connection with the
project, and all riparian and other rights that are necessary or appropriate in the operation
or maintenance of the project.

(C)  The Exhibits A and F described above are approved and made part of this
license. The exhibit G drawings filed as part of the license application and amended on
March 29, 2010, do not conform to Commission regulations and are not approved.
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(D)  This license is subject to the conditions submitted by the Washington
Department of Ecology under section 401(a)(1) of the Clean Water Act, 33 U.S.C.
8§ 1341(a)(1) (2006), as those conditions are set forth in Appendix A to this order.

(E)  This license is subject to the conditions submitted by the U.S. Forest
Service under section 4(e) of the FPA, as those conditions are set forth in Appendix B to
this order.

(F) This license is subject to the conditions submitted by the Secretary of
Interior under section 18 of the FPA, as those conditions are set forth in Appendix C to
this order.

(G)  This license is subject to the incidental take terms and conditions of the
biological opinion submitted by the U.S Fish and Wildlife Service under section 7 of the
Endangered Species Act, as those conditions are set forth in Appendix D to this order.

(H)  This license is also subject to the articles set forth in Form L-5
(October 1975), entitled “Terms and Conditions of License for Constructed Major Project
Affecting Navigable Waters and Lands of the United States” (see 54 F.P.C. 1799 et seq.),
as reproduced at the end of this order, and the following additional articles:

Article 201. Administrative Annual Charges. The licensee shall pay the United
States annual charges, effective the first day of the month in which the license is issued,
and as determined in accordance with the provisions of the Commission's regulations in
effect from time to time for the purposes of:

(a) reimbursing the United States for the cost of administration of Part 1 of the
Federal Power Act. The authorized installed capacity for that purpose is 1,003,253
kilowatts; and

(b) recompensing the United States for the use, occupancy and enjoyment of
938.59 acres of its lands (other than for transmission line rights-of-way).

Avrticle 202. Exhibit F Drawings. Within 45 days of the date of issuance of the
license, the licensee shall file the approved exhibit drawings in aperture card and
electronic file formats.

(a) Three sets of the approved exhibit drawings shall be reproduced on silver or
gelatin 35mm microfilm. All microfilm shall be mounted on type D (3-1/4" X 7-3/8")
aperture cards. Prior to microfilming, the FERC Project-Drawing Number (i.e., P-2144-
1001 through P-2144-1005) shall be shown in the margin below the title block of the
approved drawing. After mounting, the FERC Drawing Number shall be typed on the
upper right corner of each aperture card. Additionally, the Project Number, FERC



20130320- 3036 FERC PDF (Unofficial) 03/20/2013

Project No. 2144-038 - 46 -

Exhibit (i.e., F-1, etc.), Drawing Title, and date of this license shall be typed on the upper
left corner of each aperture card.

Two of the sets of aperture cards shall be filed with the Secretary of the
Commission, ATTN: OEP/DHAC. The third set shall be filed with the Commission's
Division of Dam Safety and Inspections Portland Regional Office.

(b) The licensee shall file two separate sets of exhibit drawings in electronic raster
format with the Secretary of the Commission, ATTN: OEP/DHAC. A third set shall be
filed with the Commission's Division of Dam Safety and Inspections Portland Regional
Office. Exhibit F drawings must be identified as Critical Energy Infrastructure
Information (CEII) material under 18 C.F.R.FR § 388.113(c)(2012). Each drawing must
be a separate electronic file, and the file name shall include: FERC Project-Drawing
Number, FERC Exhibit, Drawing Title, date of this license, and file extension in the
following format [P-2144-1001, F-1, Description, MM-DD-YYYY.TIF]. Electronic
drawings shall meet the following format specification:

IMAGERY - black & white raster file

FILE TYPE — Tagged Image File Format (TIFF), CCITT Group 4
RESOLUTION - 300 dpi desired (200 dpi min)

DRAWING SIZE FORMAT - 24” X 36" (min), 28” X 40” (max)

FILE SIZE — less than 1 MB desired

Avrticle 203. Exhibit G Drawings. Within 90 days of the effective date of the
license, the licensee shall file, for Commission approval, revised Exhibit G drawings
enclosing within the project boundary all principal project works necessary for operation
and maintenance of the project, including revisions to the project boundary required to
bring the new project lands and roads within the boundary, and including any revisions
around the lower reservoir to bring the project boundary to a minimum distance of 180
feet from the current ordinary high water level of the reservoir. The Exhibit G drawings
must comply with sections 4.39 and 4.41 of the Commission’s regulations. The licensee
must also provide a tabulation of federal lands within the revised project boundary so that
Article 201 can be amended for the purpose of annual charges for federal land use and
occupancy.

The licensee must file revised Exhibit G drawings within 90 days of acquiring the
wildlife habitat lands required by U.S. Forest Service (Forest Service) Condition 3(3) in
Appendix A, after constructing the recreation facilities required by Forest Service
Condition 3(5) in Appendix A, after constructing the fish hatchery required by Forest
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Service Condition 3(9A), and after implementing the aquatic habitat improvements
required by Forest Service Condition 3(9A) if such aquatic habitat improvements require
ongoing, routine maintenance.

Article 204. Headwater Benefits. If the licensee's project was directly benefited
by the construction work of another licensee, a permittee, or the United States on a
storage reservoir or other headwater improvement during the term of the original license
(including extensions of that term by annual licenses), and if those headwater benefits
were not previously assessed and reimbursed to the owner of the headwater
improvement, the licensee shall reimburse the owner of the headwater improvement for
those benefits, at such time as they are assessed, in the same manner as for benefits
received during the term of this new license. The benefits will be assessed in accordance
with Part 11, Subpart B, of the Commission's regulations.

Avrticle 205. Encroachment Compensation Agreement. Pursuant to an agreement
between the licensee and the Public Utility District No. 1 of Pend Oreille County
(District), the licensee shall compensate the District for encroachment of the Box Canyon
Project No. 2042 tailwater resulting from operation of the Boundary Project. Within six
months from the issuance of this license, the licensee shall file a copy of any agreement
reached.

Article 301. Contract Plans and Specifications. At least 60 days prior to the start
of any construction (including, but not limited to, volitional fish passage facilities), the
licensee shall submit one copy of its plans and specifications and any supporting design
documents to the Commission's Division of Dam Safety and Inspections (D2SlI) -
Portland Regional Engineer, and two copies to the Commission (one of these shall be a
courtesy copy to the Director, D2SI). The submittal to the D2SI — Portland Regional
Engineer must also include as part of preconstruction requirements: a Quality Control
and Inspection Program, Temporary Construction Emergency Action Plan, and Soil
Erosion and Sediment Control Plan. The licensee may not begin construction until the
D2SI - Portland Regional Engineer has approved in writing the plans and specifications
and determined that all preconstruction requirements have been satisfied.

Avrticle 302. Cofferdam and Deep Excavation Construction Drawings. Before
starting any removal, construction, or stream restoration activities, the licensee shall
review and approve the design of any contractor-designed cofferdams and deep
excavations and shall make sure construction of cofferdams and deep excavations is
consistent with the approved design. At least 30 days before starting construction of any
cofferdams and deep excavations, the licensee shall submit one copy to the Commission's
Division of Dam Safety and Inspections (D2SI) — Portland Regional Engineer and two
copies to the Commission (one of these copies shall be a courtesy copy to the
Commission's Director, D2SI), of the approved cofferdam and deep excavation
construction drawings and specifications and the letters of approval.
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Avrticle 303. As-built Drawings. Within 90 days of completing the construction of
the facilities authorized by this license, the licensee shall file for Commission approval,
revised Exhibits A, F, and G, as applicable, to describe and show those project facilities
as built. This includes, but is not limited to, modifications to project sluiceways to reduce
total dissolved gas, the trap-and-haul fish passage facility, the native fish propagation
facility, and all recreation facilities. A courtesy copy shall be filed with the Commission's
(D2SI) - Portland Regional Engineer, the Director, D2SI, and the Director, Division of
Hydropower Administration and Compliance.

Article 304. Project Modification Resulting From Environmental Requirements.
The planning and design of any permanent or temporary modification which affects the
project works or operation resulting from environmental requirements shall be
coordinated as early as feasible with the Commission’s Division of Dam Safety and
Inspections (D2SI) — Portland Regional Engineer. This includes those modifications
(including, but not limited to, modifications to control Total Dissolved Gas) resulting
from license environmental requirements. The licensee shall notify the D2SI — Portland
Regional Engineer of the proposed modifications at the beginning of the planning and
design phase. This schedule is to allow sufficient review time for the Commission to
insure that the proposed work does not adversely affect the project works, dam safety or
project operation.

Avrticle 305. Turbine Upgrades. The licensee is authorized to replace the existing
Unit 55 and 56 turbines with high efficiency turbines. The licensee must coordinate with
and get prior authorization from the Commission’s Division of Dam Safety and
Inspections — Portland Regional Engineer for the on-site construction of each turbine
unit.

Within 90 days of the completion of each upgrade, the licensee must file as-built
drawings pursuant to Article 303 of this order.

Within 90 days of the completion of the proposed upgrades on Units 55 and 56,
the licensee must file with the Commission, a description of the exact installed capacities
of each unit. This information will be used to revise the annual charges under
Acrticle 201(a).

Article 401. Commission Approval, Notification, and Filing of Amendments
(@)  Requirement to File Plans for Commission Approval

Certain conditions found in the Washington Department of Ecology’s (Ecology’s)
401 water quality certification (Appendix A) and U.S. Forest Service’s (Forest Service’s)
section 4(e) conditions (Appendix B) require the licensee to prepare plans in consultation
with other entities for approval by Ecology or the Forest Service for submittal to the
Commission, and implement specific measures without prior Commission approval. The
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following table indicates the agencies (composition of the working groups are established
by Forest Service Condition 3(2) and defined below) that the licensee must consult before

preparing the plans along with the deadline for filing the plans with the Commission for

approval.
Forest
Service Ecology 401
4(e) Water
Condition | Certification
no. Condition no. Description Consultation Due Date
Terrestrial
Revised Terrestrial Resources Every 5 years
Resource Management | Working from license
3(3) Plan Group issuance
Adaptive Management
Plan to monitor Terrestrial
effectiveness of Resources 1 year from
terrestrial resource Working license
3(3) measures Group issuance
Terrestrial
Long-Term Erosion Resources 1 year from
Control Monitoring Working license
3(3) Program Group issuance
Riparian Habitat
Management Plans for | Terrestrial
Everett Creek and Resources 4 years from
Boundary Wildlife Working license
3(3) Preserve (BWP) Group issuance
Upland Habitat
Management Plan for Terrestrial
BWP, BWP Addition, | Resources 4 years from
Tailrace East, and Working license
3(3) Everett Creek Group issuance
Recreation
Resources 1 year from
Working license
3(5) Road Maintenance Plan | Group issuance
Recreation
Final Multi-Resource Resources 3 years from
Interpretation and Working license
3(5) Education Program Group issuance
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Service Ecology 401
4(e) Water
Condition | Certification
no. Condition no. Description Consultation Due Date
Fish and
Section 5.46 of TMP Agquatic 1 year from
Section 5.47 of TMP Working license
35 Section 5.48 of TMP Group issuance
Within one
year of the
Commission
ending its
jurisdiction
Fish and over the
Mill Pond Dam Site Aquatic Sullivan Creek
Monitoring and Working Project No.
3(9F) Maintenance Plan Group 2225.
Fish and
Agquatic 3 and 14 years
Tributary Delta Working from license
3(9A) Predation Study Plan Group issuance
Fish and
Aguatic Within 15
Forebay Hydraulic Working years of license
3(9C) Study Plan® Group issuance
Fish and
Design Plans for Native | Aquatic Within 4 years
Fish Conservation Working of license
3(9G) [Propagation] Facility | Group issuance

The Fish and Aquatic Working Group shall consist of a representative from the
licensee, and to the extent of their interests in participating, the Forest Service, U.S. Fish
and Wildlife Service (FWS), U.S. Bureau of Indian Affairs (BIA), the Kalispel Tribe of
Indians (Kalispel Tribe), Ecology, Washington Department of Fish and Wildlife
(Washington DFW), and the Selkirk Conservation Alliance (SCA). The Terrestrial
Working Group shall consist of a representative from the licensee, and to the extent of
their interests in participating, the Forest Service, FWS, Washington DFW, Ecology, and
SCA. The Recreation Working Group shall consist of a representative from licensee, and
to the extent of their interests in participating, the Forest Service, and U.S. National Park

Service.
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The licensee shall include with each plan filed with the Commission
documentation that the licensee developed the plan in consultation with the applicable
working group and has received approval from Forest Service and Ecology, as
appropriate. The Commission reserves the right to make changes to any plan submitted.
Upon Commission approval, each plan or recommended measure becomes a requirement
of the license, and the licensee shall implement the plan or measure, including any
changes required by the Commission.

(b)

Requirement to File Reports

Certain of Ecology’s water quality conditions in Appendix A and Forest Service
conditions in Appendix B require the licensee to file reports with other entities. These
reports will document compliance with requirements of this license and may have bearing
on future actions. Each such report shall also be submitted to the Commission. These
reports are listed in the following table:

Forest
Service Ecology 401
4(e) Water
Condition | Certification
no. Condition no. Description Due Date
Within 10 days of the
3(1) Operational Incidence Reports incident
Within one year of
license issuance, and by
Aquatic Vegetation Bottom March 31 each year
3(8) 3.3 Barrier Effectiveness Reports thereafter
Within one year of
Temperature Data and license issuance, and by
Attainment (Measure March 31 each year
3(8) 3.5 Implementation) Reports thereafter
Within one year of
license issuance, and by
Total Dissolved Gas Data and March 31 each year
3(8) 34.1 Attainment Reports thereafter
Aquatic Invasive Species
Control and Prevention Plan
Quality Assurance Project Plan | Within nine months of
3(8) 3.3 (QAPP) license issuance
Dissolved Oxygen Attainment Within nine months of
3(8) 3.6 Plan QAPP license issuance
Temperature Attainment Plan Within nine months of
3(8) 3.5 QAPP license issuance
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Service Ecology 401
4(e) Water
Condition | Certification
no. Condition no. Description Due Date
Fish Tissue Sampling Plan Within nine months of
3.7 QAPP license issuance
Within one year of
license issuance and by
Fish Tissue Sampling Plan data | March 31 each year
3.7 reports thereafter
Within one year of
Fish and Aquatics Management | license issuance and by
Plan Annual Compliance March 31 each year
3(9) Reports thereafter
Fish and Aquatics Management
Plan Annual Compliance
Reports for Section 5.46 of Within one year of
Tributary Management Plan license issuance and by
(TMP), Section 5.47 of TMP, March 31 each year
3.5 and Section 5.48 of TMP thereafter

Forest Service 4(e) Condition 3(9) provides for the filing of annual compliance
reports. The purpose of these annual reports is to document all activities that occurred for
each element of the Fish and Aquatics Management Plan for the preceding year. To
facilitate Commission oversight of this license, the licensee shall also include in the
annual reports a description of any activity planned for the upcoming year, in addition to
the activities completed for the year.

The licensee shall submit to the Commission documentation of any consultation,
and copies of any comments and recommendations made by any consulted entity in
connection with each report. The Commission reserves the right to require changes to
project operations, facilities, or measures based on the information contained in the report
and any other available information.

(©)

Requirement to File Amendment Application

Certain Ecology water quality conditions in Appendix A and Forest Service
conditions in Appendix B contemplate unspecified long-term changes to project
operations or facilities for the purpose of mitigating environmental impacts. These
changes may not be implemented without prior Commission authorization granted after
the filing of an application to amend the license. These conditions include, but are not
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limited to:

Forest Service | Ecology 401 Description
4(e) Water

Condition no. | Certification
Condition no.

Alternative methods of aquatic macrophyte control

3(8) 3.3 if bottom barriers prove inadequate
Future modifications to reduce dissolved oxygen
3(8) 3.6 levels in the reservoir
Future revisions to the Spill Prevention Control and
3.8 Counter Measure (SPCC) Plan

Article 402. Funding. Notwithstanding the limitation on expenditures as
expressed in the mandatory conditions and included in this license, the Commission
reserves the right to require the licensee to undertake such measures as may be
appropriate and reasonable to implement approved plans and other requirements in this
license.

Avrticle 403. Operation Compliance Monitoring Plan. Within one year of license
issuance, the licensee shall file for Commission approval an Operation Compliance
Monitoring Plan to ensure compliance with summer lake elevations required by Forest
Service 4(e) condition 3(1). The plan at a minimum shall include a detailed description
of how reservoir levels will be measured to ensure compliance with summer diurnal lake
elevation requirements of maintaining forebay water surface elevations at or above 1,984
feet North American Vertical Datum 88 (NAVD 88) from 6:00 am through 8:00 pm and
at or above 1,982 feet NAVD 88 from 8:00 PM through 6:00 AM from Memorial Day
weekend through Labor Day weekend.

The plan shall also include a provision to file an operation compliance monitoring
report by December 31 of the first complete year following license issuance and
continuing annually by December 31 for each year thereafter for the term of the license,
that documents the following for the previous water year (July through June): (a)
Boundary reservoir hourly water surface elevations; and (b) if deviations from the
targeted water surface elevations occurred, the reasons for the deviations and any
proposals for corrective actions to avoid future occurrences, as appropriate.

The filing shall include documentation of consultation with the U.S. Forest
Service, U.S. Fish and Wildlife Service, Washington Department of Ecology, and
Washington Department of Fish and Wildlife; copies of comments and recommendations
on the completed plan after it has been prepared and provided to the consulted entities;
and specific descriptions of how the entities’ comments are accommodated by the plan.
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The licensee shall allow a minimum of 30 days for the consulted entities to comment and
to make recommendations before filing the plan with the Commission. If the licensee
does not adopt a recommendation, the filing shall include the licensee’s reasons based on
project-specific information.

The Commission reserves the right to require changes to the plan. Implementation
of the plan shall not begin until the plan is approved by the Commission. Upon
Commission approval, the licensee shall implement the plan, including any changes
required by the Commission.

Article 404. Tributary Management Plan. Within one year of license issuance,
the licensee shall file for Commission approval the Tributary Management Plan (TMP) as
developed by the licensee as part of the Fish and Aquatics Management Plan (FAMP)
and required by Forest Service Condition 3(9E). The TMP shall include the details of the
plan as stipulated by Forest Service Condition 3(9E); describe the potential for, and the
measures that would be followed to prevent, any chemical used in the eradication of fish
from individual creeks from affecting an individual’s or entities” water supply; and an
implementation schedule.

The license shall develop the plan in consultation with the Fish and Aquatics
Working Group as defined in Article 401, the Washington Department of Health
(Washington DOH), and the U.S. Environmental Protection Agency (EPA). The licensee
shall provide a copy of the completed plan to the Sweet Creek residents (Joyce Launer,
Sharron and Larry Gragg, Shirley and Wilhelm Botzheim, Patricia and Leon
Zimmerman, Richard and Jody Zimmerman, and George and Morris Townsend) for their
review and comment prior to filing the plan with the Commission.

The licensee shall include with the plan documentation of consultation with the
Washington DOH, EPA, and the Fish and Aquatics Working Group; copies of comments
and recommendations on the completed plan after it has been prepared and provided to
the resource agencies and the Fish and Aquatics Working Group; and specific
descriptions of how the comments are accommodated by the plan. The licensee shall
allow a minimum of 30 days to receive comments and recommendations before filing the
plan with the Commission. If the licensee does not adopt a recommendation, the filing
shall include the licensee’s reasons, based on project-specific information.

The Commission reserves the right to require changes to the plan. Implementation
of the plan shall not begin until the licensee is notified by the Commission that the plan is
approved. Upon Commission approval, the licensee shall implement the plan, including
any changes require by the Commission.

Avrticle 405. Bull Trout Protection Plan. Within 180 days of license issuance, the
licensee shall file, for Commission approval, a plan detailing how it will implement the
incidental take terms and conditions of the U.S. Fish and Wildlife Service’s (FWS)
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Biological Opinion, filed June 19, 2012, to minimize take of the threatened bull trout.
The terms and conditions are included in Appendix C to this license and required by
Ordering Paragraph (G).

The plan shall include, at a minimum, the licensee’s strategy for implementing the
provisions outlined in the terms and conditions of the incidental take statement. The plan
shall also include provisions and a schedule for completing the consultation requirements
included in the statement’s terms and conditions. In addition, the plan shall include a
provision for filing any report required by the conditions of the incidental take statement
with the Commission for review.

The licensee shall develop the plan in consultation with FWS and the Washington
Department of Fish and Wildlife (Washington DFW). The licensee shall include with the
plan documentation of consultation with FWS and the Washington DFW, copies of
comments and recommendations on the completed plan after it has been prepared and
provided to the resource agencies, and specific descriptions of how the resource agencies
comments are accommodated by the plan. The licensee shall allow a minimum of 30
days for the agencies to comment and to make recommendations before filing the plan
with the Commission. If the licensee does not adopt a recommendation, the filing shall
include the licensee’s reasons, based on project-specific information. The plan shall also
include a schedule for implementing the provisions of the plan.

The Commission reserves the right to require changes to the plan. Implementation
of the plan shall not begin until the licensee is notified by the Commission that the plan is
approved. Upon Commission approval, the licensee shall implement the plan, including
any changes required by the Commission.

Article 406. Reservation of Authority to Prescribe Fishways. Authority is
reserved to the Commission to require the licensee to construct, operate, and maintain, or
provide for the construction, operation, and maintenance of such fishways as may be
prescribed by the Secretary of the Interior pursuant to section 18 of the Federal Power
Act.

Avrticle 407. Boundary Recreation Resource Management Plan. The Boundary
Recreation Resource Management Plan filed on March 29, 2010, and consisting of
Exhibit 3, pages 1 through 48, and Appendices 1 through 8, is approved and must be
implemented with the modifications specified below.

Recreation Facility Capital Improvements

Within five years of license issuance, the licensee shall complete the recreation
facility improvements identified in the recreation plan at the Forebay Recreation Area
and the Metaline Waterfront Park Boat Launch.
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Within seven years of license issuance, the licensee shall build the new Peewee
Falls Viewpoint and Trail, the new Riverside Mine Canyon Viewpoint and Trail, and the
new Metaline Falls Portage Trail and Boater Access Site as described in the recreation
plan. Also, within seven years of license issuance, the licensee shall complete the
enhancements at the following designated dispersed shoreline recreation sites defined in
section 4.3.2 and depicted on figure 4.3-1 of the plan: site 2 (BLM recreation area), 4
(Ledbetter Cove), 7 (Deadman’s Eddy), 12 (Lime Creek), 13 (Monument Bar), and 14
(Wolf Creek). Following completion of the above recreational improvements, the
licensee shall revise the project boundary as necessary to include the recreational
facilities and dispersed recreation sites within the project boundary and file revised
Exhibit G drawings.

Within ten years of license issuance, the licensee shall complete the recreation
facility improvements at the Vista House Recreation Area, at the Tailrace Recreation
Area/Machine Hall Visitors’ Gallery, and Eastside Trail.

Article 408. Columbia River Basin Fish and Wildlife Program. The Commission
reserves the authority to order, upon its own motion or upon the recommendation of
federal and state fish and wildlife agencies, affected Indian Tribes, or the Northwest
Power and Conservation Council, alterations of project structures and operations to take
into account to the fullest extent practicable the regional fish and wildlife program
developed and amended pursuant to the Pacific Northwest Electric Power Planning and
Conservation Act.

Article 409. Use and Occupancy. (a) In accordance with the provisions of this
article, the licensee shall have the authority to grant permission for certain types of use
and occupancy of project lands and waters and to convey certain interests in project lands
and waters for certain types of use and occupancy, without prior Commission approval.
The licensee may exercise the authority only if the proposed use and occupancy is
consistent with the purposes of protecting and enhancing the scenic, recreational, and
other environmental values of the project. For those purposes, the licensee shall also
have continuing responsibility to supervise and control the use and occupancies, for
which it grants permission, and to monitor the use of, and ensure compliance with the
covenants of the instrument of conveyance for, any interests that it has conveyed, under
this article. If a permitted use and occupancy violates any condition of this article or any
other condition imposed by the licensee for protection and enhancement of the project’s
scenic, recreational, or other environmental values, or if a covenant of a conveyance
made under the authority of this article is violated, the licensee shall take any lawful
action necessary to correct the violation. For a permitted use or occupancy, that action
includes, if necessary, canceling the permission to use and occupy the project lands and
waters and requiring the removal of any non-complying structures and facilities.

(b) The type of use and occupancy of project lands and waters for which the
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licensee may grant permission without prior Commission approval are: (1) landscape
plantings; (2) non-commercial piers, landings, boat docks, or similar structures and
facilities that can accommodate no more than 10 water craft at a time and where said
facility is intended to serve single-family type dwellings; (3) embankments, bulkheads,
retaining walls, or similar structures for erosion control to protect the existing shoreling;
and (4) food plots and other wildlife enhancement. To the extent feasible and desirable to
protect and enhance the project's scenic, recreational, and other environmental values, the
licensee shall require multiple use and occupancy of facilities for access to project lands
or waters. The licensee shall also ensure, to the satisfaction of the Commission’s
authorized representative that the use and occupancies for which it grants permission are
maintained in good repair and comply with applicable state and local health and safety
requirements. Before granting permission for construction of bulkheads or retaining
walls, the licensee shall: (1) inspect the site of the proposed construction, (2) consider
whether the planting of vegetation or the use of riprap would be adequate to control
erosion at the site, and (3) determine that the proposed construction is needed and would
not change the basic contour of the impoundment shoreline. To implement this
paragraph (b), the licensee may, among other things, establish a program for issuing
permits for the specified types of use and occupancy of project lands and waters, which
may be subject to the payment of a reasonable fee to cover the licensee's costs of
administering the permit program. The Commission reserves the right to require the
licensee to file a description of its standards, guidelines, and procedures for implementing
this paragraph (b) and to require modification of those standards, guidelines, or
procedures.

(c) The licensee may convey easements or rights-of-way across, or leases of
project lands for: (1) replacement, expansion, realignment, or maintenance of bridges or
roads where all necessary state and federal approvals have been obtained; (2) storm
drains and water mains; (3) sewers that do not discharge into project waters; (4) minor
access roads; (5) telephone, gas, and electric utility distribution lines; (6) non-project
overhead electric transmission lines that do not require erection of support structures
within the project boundary; (7) submarine, overhead, or underground major telephone
distribution cables or major electric distribution lines (69-kV or less); and (8) water
intake or pumping facilities that do not extract more than one million gallons per day
from a project impoundment. No later than January 31 of each year, the licensee shall
file three copies of a report briefly describing for each conveyance made under this
paragraph (c) during the prior calendar year, the type of interest conveyed, the location of
the lands subject to the conveyance, and the nature of the use for which the interest was
conveyed.

(d) The licensee may convey fee title to, easements or rights-of-way across, or
leases of project lands for: (1) construction of new bridges or roads for which all
necessary state and federal approvals have been obtained; (2) sewer or effluent lines that
discharge into project waters, for which all necessary federal and state water quality
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certification or permits have been obtained; (3) other pipelines that cross project lands or
waters but do not discharge into project waters; (4) non-project overhead electric
transmission lines that require erection of support structures within the project boundary,
for which all necessary federal and state approvals have been obtained; (5) private or
public marinas that can accommodate no more than 10 water craft at a time and are
located at least one-half mile (measured over project waters) from any other private or
public marina; (6) recreational development consistent with an approved report on
recreational resources of an Exhibit E; and (7) other uses, if: (i) the amount of land
conveyed for a particular use is five acres or less; (ii) all of the land conveyed is located
at least 75 feet, measured horizontally, from project waters at normal surface elevation;
and (iit) no more than 50 total acres of project lands for each project development are
conveyed under this clause (d)(7) in any calendar year. At least 60 days before
conveying any interest in project lands under this paragraph (d), the licensee must file a
letter with the Commission, stating its intent to convey the interest and briefly describing
the type of interest and location of the lands to be conveyed (a marked Exhibit G map
may be used), the nature of the proposed use, the identity of any federal or state agency
official consulted, and any federal or state approvals required for the proposed use.
Unless the Commission's authorized representative, within 45 days from the filing date,
requires the licensee to file an application for prior approval, the licensee may convey the
intended interest at the end of that period.

(e) The following additional conditions apply to any intended conveyance under
paragraph (c) or (d) of this article:

(1) Before conveying the interest, the licensee shall consult with federal and state
fish and wildlife or recreation agencies, as appropriate, and the State Historic
Preservation Officer.

(2) Before conveying the interest, the licensee shall determine that the proposed
use of the lands to be conveyed is not inconsistent with any approved report on
recreational resources of an Exhibit E; or, if the project does not have an approved report
on recreational resources, that the lands to be conveyed do not have recreational value.

(3) The instrument of conveyance must include the following covenants running
with the land: (i) the use of the lands conveyed shall not endanger health, create a
nuisance, or otherwise be incompatible with overall project recreational use; (ii) the
grantee shall take all reasonable precautions to ensure that the construction, operation,
and maintenance of structures or facilities on the conveyed lands will occur in a manner
that will protect the scenic, recreational, and environmental values of the project; and (iii)
the grantee shall not unduly restrict public access to project waters.

(4) The Commission reserves the right to require the licensee to take reasonable
remedial action to correct any violation of the terms and conditions of this article, for the



20130320- 3036 FERC PDF (Unofficial) 03/20/2013

Project No. 2144-038 -59 -

protection and enhancement of the project’s scenic, recreational, and other environmental
values.

(F) The conveyance of an interest in project lands under this article does not in
itself change the project boundaries. The project boundaries may be changed to exclude
land conveyed under this article only upon approval of revised Exhibit G drawings
(project boundary maps) reflecting exclusion of that land. Lands conveyed under this
article will be excluded from the project only upon a determination that the lands are not
necessary for project purposes, such as operation and maintenance, flowage, recreation,
public access, protection of environmental resources, and shoreline control, including
shoreline aesthetic values. Absent extraordinary circumstances, proposals to exclude
lands conveyed under this article from the project shall be consolidated for consideration
when revised Exhibit G drawings would be filed for approval for other purposes.

(g) The authority granted to the licensee under this article shall not apply to any
part of the public lands and reservations of the United States included within the
project boundary

() The licensee shall serve copies of any Commission filing required by this
order on any entity specified in the order to be consulted on matters relating to that filing.
Proof of service on these entities must accompany the filing with the Commission.

() This order constitutes final agency action. Any party may file a request for
rehearing of this order within 30 days from the date of its issuance, as provided in
section 313(a) of the FPA, 16 U.S.C. 8 825l (2006), and section 385.713 of the
Commission’s regulations, 18 C.F.R. § 385.713 (2012). The filing of a request for
rehearing does not operate as a stay of the effective date of this license or of any other
date specified in this order. The licensee’s failure to file a request for rehearing shall
constitute acceptance of this order.

Jeff C. Wright
Director
Office of Energy Projects
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Form L-5
(October, 1975)

TERMS AND CONDITIONS OF LICENSE FOR CONSTRUCTED
MAJOR PROJECT AFFECTING NAVIGABLE WATERS
AND LANDS OF THE UNITED STATES

Article 1. The entire project, as described in this order of the Commission, shall
be subject to all of the provisions, terms, and conditions of the license.

Avrticle 2. No substantial change shall be made in the maps, plans, specifications,
and statements described and designated as exhibits and approved by the Commission in
its order as a part of the license until such change shall have been approved by the
Commission: Provided, however, That if the Licensee or the Commission deems it
necessary or desirable that said approved exhibits, or any of them, be changed, there shall
be submitted to the Commission for approval a revised, or additional exhibit or exhibits
covering the proposed changes which, upon approval by the Commission, shall become a
part of the license and shall supersede, in whole or in part, such exhibit or exhibits
theretofore made a part of the license as may be specified by the Commission.

Article 3. The project area and project works shall be in substantial conformity
with the approved exhibits referred to in Article 2 herein or as changed in accordance
with the provisions of said article. Except when emergency shall require for the
protection of navigation, life, health, or property, there shall not be made without prior
approval of the Commission any substantial alteration or addition not in conformity with
the approved plans to any dam or other project works under the license or any substantial
use of project lands and waters not authorized herein; and any emergency alteration,
addition, or use so made shall thereafter be subject to such modification and change as
the Commission may direct. Minor changes in project works, or in uses of project lands
and waters, or divergence from such approved exhibits may be made if such changes will
not result in a decrease in efficiency, in a material increase in cost, in an adverse
environmental impact, or in impairment of the general scheme of development; but any
of such minor changes made without the prior approval of the Commission, which in its
judgment have produced or will produce any of such results, shall be subject to such
alteration as the Commission may direct.

Article 4. The project, including its operation and maintenance and any work
incidental to additions or alterations authorized by the Commission, whether or not
conducted upon lands of the United States, shall be subject to the inspection and
supervision of the Regional Engineer, Federal Energy Regulatory Commission, in the
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region wherein the project is located, or of such other officer or agent as the
Commission may designate, who shall be the authorized representative of the
Commission for such purposes. The Licensee shall cooperate fully with said
representative and shall furnish him such information as he may require concerning the
operation and maintenance of the project, and any such alterations thereto, and shall
notify him of the date upon which work with respect to any alteration will begin, as far
in advance thereof as said representative may reasonably specify, and shall notify him
promptly in writing of any suspension of work for a period of more than one week, and
of its resumption and completion. The Licensee shall submit to said representative a
detailed program of inspection by the Licensee that will provide for an adequate and
qualified inspection force for construction of any such alterations to the project.
Construction of said alterations or any feature thereof shall not be initiated until the
program of inspection for the alterations or any feature thereof has been approved by
said representative. The Licensee shall allow said representative and other officers or
employees of the United States, showing proper credentials, free and unrestricted access
to, through, and across the project lands and project works in the performance of their
official duties. The Licensee shall comply with such rules and regulations of general or
special applicability as the Commission may prescribe from time to time for the
protection of life, health, or property.

Article 5. The Licensee, within five years from the date of issuance of the license,
shall acquire title in fee or the right to use in perpetuity all lands, other than lands of the
United States, necessary or appropriate for the construction maintenance, and operation
of the project. The Licensee or its successors and assigns shall, during the period of the
license, retain the possession of all project property covered by the license as issued or as
later amended, including the project area, the project works, and all franchises,
easements, water rights, and rights or occupancy and use; and none of such properties
shall be voluntarily sold, leased, transferred, abandoned, or otherwise disposed of without
the prior written approval of the Commission, except that the Licensee may lease or
otherwise dispose of interests in project lands or property without specific written
approval of the Commission pursuant to the then current regulations of the Commission.
The provisions of this article are not intended to prevent the abandonment or the
retirement from service of structures, equipment, or other project works in connection
with replacements thereof when they become obsolete, inadequate, or inefficient for
further service due to wear and tear; and mortgage or trust deeds or judicial sales made
thereunder, or tax sales, shall not be deemed voluntary transfers within the meaning of
this article.

Avrticle 6. In the event the project is taken over by the United States upon the
termination of the license as provided in Section 14 of the Federal Power Act, or is
transferred to a new licensee or to a nonpower licensee under the provisions of Section 15
of said Act, the Licensee, its successors and assigns shall be responsible for, and shall
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make good any defect of title to, or of right of occupancy and use in, any of such project
property that is necessary or appropriate or valuable and serviceable in the maintenance
and operation of the project, and shall pay and discharge, or shall assume responsibility
for payment and discharge of, all liens or encumbrances upon the project or project
property created by the Licensee or created or incurred after the issuance of the license:
Provided, That the provisions of this article are not intended to require the Licensee, for
the purpose of transferring the project to the United States or to a new licensee, to acquire
any different title to, or right of occupancy and use in, any of such project property than
was necessary to acquire for its own purposes as the Licensee.

Article 7. The actual legitimate original cost of the project, and of any addition
thereto or betterment thereof, shall be determined by the Commission in accordance
with the Federal Power Act and the Commission's Rules and Regulations thereunder.

Article 8. The Licensee shall install and thereafter maintain gages and stream-
gaging stations for the purpose of determining the stage and flow of the stream or streams
on which the project is located, the amount of water held in and withdrawn from storage,
and the effective head on the turbines; shall provide for the required reading of such
gages and for the adequate rating of such stations; and shall install and maintain standard
meters adequate for the determination of the amount of electric energy generated by the
project works. The number, character, and location of gages, meters, or other measuring
devices, and the method of operation thereof, shall at all times be satisfactory to the
Commission or its authorized representative. The Commission reserves the right, after
notice and opportunity for hearing, to require such alterations in the number, character,
and location of gages, meters, or other measuring devices, and the method of operation
thereof, as are necessary to secure adequate determinations. The installation of gages, the
rating of said stream or streams, and the determination of the flow thereof, shall be under
the supervision of, or in cooperation with, the District Engineer of the United States
Geological Survey having charge of stream-gaging operations in the region of the project,
and the Licensee shall advance to the United States Geological Survey the amount of
funds estimated to be necessary for such supervision, or cooperation for such periods as
may mutually agreed upon. The Licensee shall keep accurate and sufficient records of the
foregoing determinations to the satisfaction of the Commission, and shall make return of
such records annually at such time and in such form as the Commission may prescribe.

Article 9. The Licensee shall, after notice and opportunity for hearing, install
additional capacity or make other changes in the project as directed by the Commission,
to the extent that it is economically sound and in the public interest to do so.

Avrticle 10. The Licensee shall, after notice and opportunity for hearing,
coordinate the operation of the project, electrically and hydraulically, with such other
projects or power systems and in such manner as the Commission may direct in the
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interest of power and other beneficial public uses of water resources, and on such
conditions concerning the equitable sharing of benefits by the Licensee as the
Commission may order.

Article 11. Whenever the Licensee is directly benefited by the construction work
of another licensee, a permittee, or the United States on a storage reservoir or other
headwater improvement, the Licensee shall reimburse the owner of the headwater
improvement for such part of the annual charges for interest, maintenance, and
depreciation thereof as the Commission shall determine to be equitable, and shall pay to
the United States the cost of making such determination as fixed by the Commission. For
benefits provided by a storage reservoir or other headwater improvement of the United
states, the Licensee shall pay to the Commission the amounts for which it is billed from
time to time for such headwater benefits and for the cost of making the determinations
pursuant to the then current regulations of the Commission under the Federal Power Act.

Avrticle 12. The United States specifically retains and safeguards the right to use
water in such amount, to be determined by the Secretary of the Army, as may be
necessary for the purposes of navigation on the navigable waterway affected; and the
operations of the Licensee, so far as they affect the use, storage and discharge from
storage of waters affected by the license, shall at all times be controlled by such
reasonable rules and regulations as the Secretary of the Army may prescribe in the
interest of navigation, and as the Commission my prescribe for the protection of life,
health, and property, and in the interest of the fullest practicable conservation and
utilization of such waters for power purposes and for other beneficial public uses,
including recreational purposes, and the Licensee shall release water from the project
reservoir at such rate in cubic feet per second, or such volume in acre-feet per specified
period of time, as the Secretary of the Army may prescribe in the interest of navigation,
or as the Commission may prescribe for the other purposes hereinbefore mentioned.

Article 13. On the application of any person, association, corporation, Federal
agency, State or municipality, the Licensee shall permit such reasonable use of its
reservoir or other project properties, including works, lands and water rights, or parts
thereof, as may be ordered by the Commission, after notice and opportunity for hearing,
in the interests of comprehensive development of the waterway or waterways involved
and the conservation and utilization of the water resources of the region for water
supply or for the purposes of steam-electric, irrigation, industrial, municipal or similar
uses. The Licensee shall receive reasonable compensation for use of its reservoir or
other project properties or parts thereof for such purposes, to include at least full
reimbursement for any damages or expenses which the joint use causes the Licensee to
incur. Any such compensation shall be fixed by the Commission either by approval of
an agreement between the Licensee and the party or parties benefiting or after notice
and opportunity for hearing. Applications shall contain information in sufficient detail
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to afford a full understanding of the proposed use, including satisfactory evidence that
the applicant possesses necessary water rights pursuant to applicable State law, or a
showing of cause why such evidence cannot concurrently be submitted, and a statement
as to the relationship of the proposed use to any State or municipal plans or orders
which may have been adopted with respect to the use of such waters.

Article 14. In the construction or maintenance of the project works, the Licensee
shall place and maintain suitable structures and devices to reduce to a reasonable degree
the liability of contact between its transmission lines and telegraph, telephone and other
signal wires or power transmission lines constructed prior to its transmission lines and
not owned by the Licensee, and shall also place and maintain suitable structures and
devices to reduce to a reasonable degree the liability of any structures or wires falling or
obstructing traffic or endangering life. None of the provisions of this article are intended
to relieve the Licensee from any responsibility or requirement which may be imposed by
any other lawful authority for avoiding or eliminating inductive interference.

Article 15. The Licensee shall, for the conservation and development of fish and
wildlife resources, construct, maintain, and operate, or arrange for the construction,
maintenance, and operation of such reasonable facilities, and comply with such
reasonable modifications of the project structures and operation, as may be ordered by the
Commission upon its own motion or upon the recommendation of the Secretary of the
Interior or the fish and wildlife agency or agencies of any State in which the project or a
part thereof is located, after notice and opportunity for hearing.

Avrticle 16. Whenever the United States shall desire, in connection with the
project, to construct fish and wildlife facilities or to improve the existing fish and wildlife
facilities at its own expense, the Licensee shall permit the United States or its designated
agency to use, free of cost, such of the Licensee's lands and interests in lands, reservoirs,
waterways and project works as may be reasonably required to complete such facilities or
such improvements thereof. In addition, after notice and opportunity for hearing, the
Licensee shall modify the project operation as may be reasonably prescribed by the
Commission in order to permit the maintenance and operation of the fish and wildlife
facilities constructed or improved by the United States under the provisions of this article.
This article shall not be interpreted to place any obligation on the United States to
construct or improve fish and wildlife facilities or to relieve the Licensee of any
obligation under this license.

Article 17. The Licensee shall construct, maintain, and operate, or shall arrange
for the construction, maintenance, and operation of such reasonable recreational facilities,
including modifications thereto, such as access roads, wharves, launching ramps,
beaches, picnic and camping areas, sanitary facilities, and utilities, giving consideration
to the needs of the physically handicapped, and shall comply with such reasonable
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modifications of the project, as may be prescribed hereafter by the Commission during
the term of this license upon its own motion or upon the recommendation of the Secretary
of the Interior or other interested Federal or State agencies, after notice and opportunity
for hearing.

Article 18. So far as is consistent with proper operation of the project, the
Licensee shall allow the public free access, to a reasonable extent, to project waters and
adjacent project lands owned by the Licensee for the purpose of full public utilization
of such lands and waters for navigation and for outdoor recreational purposes, including
fishing and hunting: Provided, That the Licensee may reserve from public access such
portions of the project waters, adjacent lands, and project facilities as may be necessary
for the protection of life, health, and property.

Article 19. In the construction, maintenance, or operation of the project, the
Licensee shall be responsible for, and shall take reasonable measures to prevent, soil
erosion on lands adjacent to streams or other waters, stream sedimentation, and any form
of water or air pollution. The Commission, upon request or upon its own motion, may
order the Licensee to take such measures as the Commission finds to be necessary for
these purposes, after notice and opportunity for hearing.

Article 20. The Licensee shall clear and keep clear to an adequate width lands
along open conduits and shall dispose of all temporary structures, unused timber, brush,
refuse, or other material unnecessary for the purposes of the project which results from
the clearing of lands or from the maintenance or alteration of the project works. In
addition, all trees along the periphery of project reservoirs which may die during
operations of the project shall be removed. All clearing of the lands and disposal of the
unnecessary material shall be done with due diligence and to the satisfaction of the
authorized representative of the Commission and in accordance with appropriate Federal,
State, and local statutes and regulations.

Article 21. Material may be dredged or excavated from, or placed as fill in,
project lands and/or waters only in the prosecution of work specifically authorized under
the license; in the maintenance of the project; or after obtaining Commission approval,
as appropriate. Any such material shall be removed and/or deposited in such manner as
to reasonably preserve the environmental values of the project and so as not to interfere
with traffic on land or water. Dredging and filling in a navigable water of the United
States shall also be done to the satisfaction of the District Engineer, Department of the
Army, in charge of the locality.

Article 22. Whenever the United States shall desire to construct, complete, or
improve navigation facilities in connection with the project, the Licensee shall convey to
the United States, free of cost, such of its lands and rights-of-way and such rights of
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passage through its dams or other structures, and shall permit such control of its pools,
as may be required to complete and maintain such navigation facilities.

Avrticle 23. The operation of any navigation facilities which may be constructed as
a part of, or in connection with, any dam or diversion structure constituting a part of the
project works shall at all times be controlled by such reasonable rules and regulations in
the interest of navigation, including control of the level of the pool caused by such dam
or diversion structure, as may be made from time to time by the Secretary of the Army.

Avrticle 24. The Licensee shall furnish power free of cost to the United States for
the operation and maintenance of navigation facilities in the vicinity of the project at the
voltage and frequency required by such facilities and at a point adjacent thereto, whether
said facilities are constructed by the Licensee or by the United States.

Article 25. The Licensee shall construct, maintain, and operate at its own expense
such lights and other signals for the protection of navigation as may be directed by the
Secretary of the Department in which the Coast Guard is operating.

Article 26. Timber on lands of the United States cut, used, or destroyed in the
construction and maintenance of the project works, or in the clearing of said lands, shall
be paid for, and the resulting slash and debris disposed of, in accordance with the
requirements of the agency of the United States having jurisdiction over said lands.
Payment for merchantable timber shall be at current stumpage rates, and payment for
young growth timber below merchantable size shall be at current damage appraisal
values. However, the agency of the United States having jurisdiction may sell or dispose
of the merchantable timber to others than the Licensee: Provided, That timber so sold or
disposed of shall be cut and removed from the area prior to, or without undue interference
with, clearing operations of the Licensee and in coordination with the Licensee's project
construction schedules. Such sale or disposal to others shall not relieve the Licensee of
responsibility for the clearing and disposal of all slash and debris from project lands.

Article 27. The Licensee shall do everything reasonably within its power, and
shall require its employees, contractors, and employees of contractors to do everything
reasonably within their power, both independently and upon the request of officers of
the agency concerned, to prevent, to make advance preparations for suppression of, and
to suppress fires on the lands to be occupied or used under the license. The Licensee
shall be liable for and shall pay the costs incurred by the United States in suppressing
fires caused from the construction, operation, or maintenance of the project works or of
the works appurtenant or accessory thereto under the license.

Article 28. The Licensee shall interpose no objection to, and shall in no way
prevent, the use by the agency of the United States having jurisdiction over the lands
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of the United States affected, or by persons or corporations occupying lands of the
United States under permit, of water for fire suppression from any stream, conduit, or
body of water, natural or artificial, used by the Licensee in the operation of the project
works covered by the license, or the use by said parties of water for sanitary and
domestic purposes from any stream, conduit, or body of water, natural or artificial,
used by the Licensee in the operation of the project works covered by the license.

Article 29. The Licensee shall be liable for injury to, or destruction of, any
buildings, bridges, roads, trails, lands, or other property of the United States, occasioned
by the construction, maintenance, or operation of the project works or of the works
appurtenant or accessory thereto under the license. Arrangements to meet such liability,
either by compensation for such injury or destruction, or by reconstruction or repair of
damaged property, or otherwise, shall be made with the appropriate department or agency
of the United States.

Article 30. The Licensee shall allow any agency of the United States, without
charge, to construct or permit to be constructed on, through, and across those project
lands which are lands of the United States such conduits, chutes, ditches, railroads, roads,
trails, telephone and power lines, and other routes or means of transportation and
communication as are not inconsistent with the enjoyment of said lands by the Licensee
for the purposes of the license. This license shall not be construed as conferring upon the
Licensee any right of use, occupancy, or enjoyment of the lands of the United States
other than for the construction, operation, and maintenance of the project as stated in the
license.

Article 31. In the construction and maintenance of the project, the location and
standards of roads and trails on lands of the United States and other uses of lands of the
United States, including the location and condition of quarries, borrow pits, and spoil
disposal areas, shall be subject to the approval of the department or agency of the United
States having supervision over the lands involved.

Avrticle 32. The Licensee shall make provision, or shall bear the reasonable cost,
as determined by the agency of the United States affected, of making provision for
avoiding inductive interference between any project transmission line or other project
facility constructed, operated, or maintained under the license, and any radio installation,
telephone line, or other communication facility installed or constructed before or after
construction of such project transmission line or other project facility and owned,
operated, or used by such agency of the United States in administering the lands under its
jurisdiction.

Article 33. The Licensee shall make use of the Commission's guidelines and other
recognized guidelines for treatment of transmission line rights-of-way, and shall clear
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such portions of transmission line rights-of-way across lands of the United States as are
designated by the officer of the United States in charge of the lands; shall keep the areas
so designated clear of new growth, all refuse, and inflammable material to the satisfaction
of such officer; shall trim all branches of trees in contact with or liable to contact the
transmission lines; shall cut and remove all dead or leaning trees which might fall in
contact with the transmission lines; and shall take such other precautions against fire as
may be required by such officer. No fires for the burning of waste material shall be set
except with the prior written consent of the officer of the United States in charge of the
lands as to time and place.

Article 34. The Licensee shall cooperate with the United States in the disposal by
the United States, under the Act of July 31, 1947, 61 Stat. 681, as amended (30 U.S.C.
sec. 601, et seq.), of mineral and vegetative materials from lands of the United States
occupied by the project or any part thereof: Provided, That such disposal has been
authorized by the Commission and that it does not unreasonably interfere with the
occupancy of such lands by the Licensee for the purposes of the license: Provided further,
That in the event of disagreement, any question of unreasonable interference shall be
determined by the Commission after notice and opportunity for hearing.

Article 35. If the Licensee shall cause or suffer essential project property to be
removed or destroyed or to become unfit for use, without adequate replacement, or shall
abandon or discontinue good faith operation of the project or refuse or neglect to comply
with the terms of the license and the lawful orders of the Commission mailed to the
record address of the Licensee or its agent, the Commission will deem it to be the intent
of the Licensee to surrender the license. The Commission, after notice and opportunity
for hearing, may require the Licensee to remove any or all structures, equipment and
power lines within the project boundary and to take any such other action necessary to
restore the project waters, lands, and facilities remaining within the project boundary to a
condition satisfactory to the United States agency having jurisdiction over its lands or the
Commission's authorized representative, as appropriate, or to provide for the continued
operation and maintenance of nonpower facilities and fulfill such other obligations under
the license as the Commission may prescribe. In addition, the Commission in its
discretion, after notice and opportunity for hearing, may also agree to the surrender of the
license when the Commission, for the reasons recited herein, deems it to be the intent of
the Licensee to surrender the license.

Article 36. The right of the Licensee and of its successors and assigns to use or
occupy waters over which the United States has jurisdiction, or lands of the United States
under the license, for the purpose of maintaining the project works or otherwise, shall
absolutely cease at the end of the license period, unless the Licensee has obtained a new
license pursuant to the then existing laws and regulations, or an annual license under the
terms and conditions of this license.
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Avrticle 37. The terms and conditions expressly set forth in the license shall not be
construed as impairing any terms and conditions of the Federal Power Act which are not
expressly set forth herein.
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APPENDIX A

Water Quality Certificate Conditions for the Boundary Hydroelectric Project No.
2144 issued by Washington Department of Ecology, Order No. 8872, on November
18, 2011

3 CONDITIONS

In view of the foregoing and in accordance with Section 401 of the Clean Water Act (33
U.S.C. 1341), RCW 90.48.260 and WAC Chapter 173-201A, Ecology finds reasonable
assurance that implementation of the compliance schedule and adaptive management
strategy contained in the proposed license will result in the attainment and compliance
with state and federal water quality standards and other appropriate requirements of state
law provided the following conditions are met. Accordingly, through this Order issued
and enforceable under RCW 90.48, Ecology grants Section 401 water quality
Certification to SCL for the Boundary Dam Hydroelectric Project (FERC No. 2144)
subject to the following conditions. This Order will hereafter be referred to as the
“Certification”.

3.1 General Requirements

(@  The Project shall comply with all water quality standards (currently codified in
WAC 173-201A), ground water standards (currently codified in WAC 173-200),
and sediment quality standards (currently codified in WAC 173-204) and other
appropriate requirements of state law that are related to compliance with such
standards, as all such standards are applied in this Certification.

(b)  Pursuant to RCW 90.48.080, discharge of any solid or liquid waste to the waters
of the state of Washington is prohibited.

(c) Inthe event of changes or amendments to the state water quality, ground water, or
sediment standards, or changes in or amendments to the state Water Pollution
Control Act (RCW 90.48), or changes in or amendments to the Federal Clean
Water Act, Ecology may by Administrative Order incorporate such provisions,
standards, criteria or requirements into this Certification and any attendant
agreements, orders or permits, to the fullest extent permitted by law.

(d)  SCL shall notify Ecology before undertaking any change to the Project or Project
operations that might significantly and adversely affect the water quality
(including impairment of designated uses) or compliance with any applicable
water quality standard (including designated uses) or other appropriate
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requirement of state law. If, following such notification, Ecology determines that
such a change would violate state water quality standards or other appropriate
requirements of state law; Ecology reserves the right to condition or deny such
Project change by Administrative Order.

This Certification does not exempt compliance with other statutes and codes
administered by any other federal, state, and local agency.

The Washington State Department of Fish and Wildlife (WDFW) require a
Hydraulic Project Approval (HPA) under ch. 75.55 RCW for work in waters of the
State. SCL shall obtain an HPA from WDFW for any in water activity that may
affect water quality or designated uses, prior to the beginning of those activities,
and must comply with all conditions of the applicable WDFW HPA.

Ecology retains the right by Administrative Order to require additional
monitoring, studies, or measures if it determines there is likelihood or probability
that violations of water quality standards or other appropriate requirements of state
law have or may occur, or insufficient information exists to make such a
determination.

Ecology reserves the right to issue Administrative Orders, assess or seek penalties,
and to initiate legal actions in any court or forum of competent jurisdiction for the
purposes of enforcing the requirements of this Certification.

Ecology retains the right by Administrative Order to modify schedules and
deadlines provided under this Certification or provisions it incorporates.

If a conflict or inconsistency arises between this Certification and the Settlement
Agreement for the Boundary Project, or any part thereof, the terms of this
Certification shall govern.

If five or more years elapse between the date this Certification is issued and
issuance of the new FERC license for the Project, Ecology reserves the right to
issue an Administrative Order declaring that this Certification shall be deemed to
be expired and denied at such time, and instructing SCL to send Ecology an
updated 401 application that reflects the current conditions, regulations and
technologies. This provision shall not be construed to otherwise limit the reserved
authority of Ecology to withdraw, amend, or correct the Certification before or
after the issuance of a FERC license.

Ecology reserves the right to amend this Certification by further Administrative
Order if it determines that the provisions hereof are no longer adequate to provide
reasonable assurance of compliance with applicable water quality standards or
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other appropriate requirements of state law. Such determination shall be based
upon provisions in the new FERC license or new information or changes in: (i) the
construction or operation of the Project; (ii) characteristics of the water; (iii) water
quality criteria or standards; (iv) Total Maximum Daily Load (TMDL)
requirements; (v) effluent limitations; or (vi) other applicable requirement of state
law. Amendments of this Certification shall take effect immediately upon
issuance, unless otherwise provided in the Administrative Order containing the
amendment. Ecology shall transmit such amending orders to FERC as notice to
FERC of the current Certification conditions.

Copies of this Certification and associated permits, licenses, approvals and other
documents shall be kept on site and made readily available for reference by SCL,
its contractors and consultants, and Ecology.

SCL shall allow Ecology access to inspect the Project and Project records required
by this Certification for the purpose of monitoring compliance with the conditions
of this Certification. Access will occur after reasonable notice, except in
emergency circumstances.

SCL shall, upon request by Ecology, fully respond to all reasonable requests for
materials to assist Ecology in making determinations under this Certification and
any resulting rulemaking or other process.

The conditions of this Certification should not be construed to prevent or prohibit
SCL from either voluntarily or in response to legal requirements imposed by a
court, the FERC, or any other body with competent jurisdiction, taking actions
which will provide a greater level of protection, mitigation, or enhancement of
water quality or of existing or designated uses.

If an action required under or pursuant to this Certification requires as a matter of
federal law that the FERC approve the action before it may be undertaken, SCL
shall not be considered in violation of these requirements to the extent that FERC
refuses to provide such approval, provided that SCL diligently seeks such approval
and so notifies Ecology of FERC’s refusal.

Any work that is out of compliance with the provisions of this Certification, or
conditions that result in distressed, dying or dead fish, or any unpermitted
discharge of oil, fuel, or chemicals directly or indirectly into state waters, is
prohibited. In the event of such an occurrence, SCL shall immediately take the
following actions:

1. Cease work at the location of the violation to the extent such work is
causing or contributing to the problem.
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2. Assess the cause of the water quality problem and take appropriate
measures to correct the problem and/or prevent further environmental
damage.

(s)

(t)
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3. Notify Ecology of the failure to comply. Spill events shall be reported
immediately to Ecology’s 24-Hour Spill Response Team at 509-329-3400.
Other non-compliance events shall be reported to Ecology’s permit
manager, or to Ecology’s ERO Certification Manager.

4, Within two weeks of an event described in paragraph 3.1(r), SCL shall
submit a detailed written report to Ecology that describes the nature of the
event, corrective action taken and/or planned, steps to be taken to prevent a
recurrence, results of any samples taken, and any other pertinent
information.

Compliance with these requirements does not relieve SCL from
responsibility to maintain continuous compliance with the terms and
conditions of this Certification or the resulting liability from failure to
comply.

Submittals required by this Certification are summarized in Appendix A. Unless
indicated otherwise, submittals shall be sent to the Certification manager at the
Department of Ecology, Eastern Regional Office, Water Quality Section, 4601
North Monroe, Spokane, Washington 99205-1295.

This Certification does not authorize any Project related work that may impact
water quality (e.g. hatcheries, riparian habitat restoration projects, etc.) beyond
those activities specifically identified in this Certification. To the extent that SCL
or its agents seek to undertake such work, appropriate permits and/or
Certifications shall be obtained prior to commencement of such work.

SCL shall consult with Ecology to determine whether a specific activity requires
additional permits, a new CWA Section 401 Certification, or other authorization
under ch. 90.48 RCW.

All information prepared or collected as a requirement of this Certification (e.g.
plans, reports, monitoring results, meeting minutes, and raw data) shall be made
available to the public on SCL’s website or other readily accessible means unless
otherwise restricted by law (e.g., FERC Critical Energy Infrastructure
Information). Where data or quantitative analysis is involved, it shall be provided
in a format that allows others to efficiently validate and analyze data and results.
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3.2

Where this Certification refers to “reasonable and feasible” actions and measures,
Ecology retains the authority to ultimately determine if an action or measure
qualifies as “reasonable and feasible”.

Within this Certification, Ecology has required the use of an Adaptive
Management process to meet a number of state water quality standards. As used
in this Certification, Adaptive Management means an iterative and rigorous
process used to improve decision-making and achieve objectives in the face of
uncertainty. It is intended to improve the management of natural resources
affected by the Project in order to achieve desired objectives as effectively and
efficiently as possible.

Ecology acknowledges that SCL reserves the right to appeal to the Pollution
Control Hearings Board pursuant to RCW 43.21B, or to any court or other forum
of competent jurisdiction pursuant to applicable law, any Administrative Order or
civil penalty issued by Ecology relating to this Certification.

Aquatic Resources

3.2.1 General Conditions

SCL shall comply with all applicable water quality standards. Waters of the state are
assigned designated uses under WAC 173-201A-200(1). Designated uses for this section
of the Pend Oreille River and tributary streams include, but are not limited to, the uses
described in Table 3 below.

For aquatic life uses, it is also required that all indigenous fish and non-fish aquatic
species be protected in waters of the state in addition to the key species described below.

Table 3: Designated Uses

Pend Oreille Designated Uses

River Reach

Description
Pend Oreille | e Aquatic Life Uses — Salmonid spawning, rearing, and migration. The
River from key identifying characteristics of the use is salmon or trout spawning
Canadian and emergence that only occurs outside of summer season
border (river (September 16 — June 14). Other common characteristic aquatic life
mile 16.0) to uses for waters in this category include rearing and migration by
Idaho border salmonids.
(river mile e Recreation — Primary contact
87.7) e Water Supply — Domestic, Industrial, Agricultural, and Stock

Watering.
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Pend Oreille Designated Uses

River Reach

Description
Misc. Uses — Wildlife Habitat, Harvesting, Commerce and
Navigation, Boating and Aesthetics.

Sullivan Aquatic Life Uses — Char spawning and rearing. The key identifying

Creek characteristics of this use are spawning or early juvenile rearing by
native char (bull trout and Dolly Varden), or use by other aquatic
species similarly dependent on such cold water. Other common
characteristic aquatic life uses for waters in this category include
summer foraging and migration of native char; and spawning,
rearing, and migration by other salmonid species.
Recreation — Extraordinary primary contact.
Water Supply — Wildlife Habitat, Harvesting, Commerce and
Navigation, Boating and Aesthetics.

Slate Creek Aquatic Life Uses — Char spawning and rearing. The key identifying

from mouth to characteristics of this use are spawning or early juvenile rearing by

headwaters native char (bull trout and Dolly Varden), or use by other aquatic

(including species similarly dependent on such cold water. Other common

tributaries)

characteristic aquatic life uses for waters in this category include
summer foraging and migration of native char; and spawning,
rearing, and migration by other salmonid species.

Recreation — Extraordinary primary contact.

Water Supply — Wildlife Habitat, Harvesting, Commerce and
Navigation, Boating and Aesthetics.

ITemperature shall not exceed a 1-DMax of 20.0°C due to human activities. When
natural conditions exceed a 1-DMax of 20.0°C, no temperature increase will be allowed
which will raise the receiving water temperature by greater than 0.3°C; nor shall such
temperature increases, at any time, exceed t=34/(T+9).

Numeric water quality criteria applicable to the designated uses in Table 3-1 are found in
WAC 173-201A-200 and WAC 173-201A-602, Table 602. These include criteria for
TDG, pH, dissolved oxygen (DO), fecal coliform, turbidity and temperature. Criteria for
these parameters specific to the Pend Oreille River and its tributaries are identified in

Table 4 below.

Table 4: Water Quality Standards

Parameter

Water Quality Standard
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Parameter

Water Quality Standard

Temperature

Pend Oreille River: Temperature shall not exceed a 1-DMax of 20.0°C
due to human activities. When natural conditions exceed a 1-DMax of
20.0°C, no temperature increase will be allowed which will raise the
receiving water temperature by greater than 0.3°C; nor shall such
temperature increases, at any time, exceed t=34/(T+9).

Sullivan Creek (above Harvey Creek & its tributaries) and Slate
Creek and its tributaries (Char spawning/rearing): 12°C Highest 7-
DADMax

Dissolved
Oxygen

Pend Oreille River: Lowest 1-day minimum of 8.0 mg/L

Sullivan Creek (above Harvey Creek & its tributaries) and Slate
Creek and its tributaries (Char spawning/rearing): Lowest 1-day
minimum of 9.5 mg/L

Turbidity

Pend Oreille River: Should not exceed either a5 NTU increase over
background when the background is 50 NTU or less; or a 10 percent
increase in turbidity when the background is more than 50 NTU.

Sullivan Creek (above Harvey Creek & its tributaries) and Slate
Creek and its tributaries (Char spawning/rearing): Same as above.

Total
Dissolved
Gas

Pend Oreille River: Total dissolved gas shall not exceed 110 percent of
saturation at any point of sample collection.

Sullivan Creek (above Harvey Creek & its tributaries) and Slate
Creek and its tributaries (Char spawning/rearing): Same as above.

pH

Pend Oreille River: pH shall be within the range of 6.5 to 8.5, with a
human caused variation within the above range of less than 0.5 units.

Sullivan Creek (above Harvey Creek & its tributaries) and Slate
Creek and its tributaries (Char spawning/rearing): pH shall be within
the range of 6.5 to 8.5, with a human caused variation within the above
range of less than 0.2 units.

Bacteria
Indicator

Pend Oreille River: Fecal coliform organism levels must not exceed a
geometric mean value of 100 colonies /100 mL, with not more than 10
percent of all samples (or any single sample when less than ten sample
points exist) obtained for calculating the geometric mean value
exceeding 200 colonies /100 mL.
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Parameter Water Quality Standard

Sullivan Creek (above Harvey Creek and its tributaries) and Slate
Creek and its Tributaries: Fecal coliform organism levels must not
exceed a geometric mean value of 50 colonies /100 mL, with not more
than 10 percent of all samples (or any single sample when less than ten
sample points exist) obtained for calculating the geometric mean value
exceeding 100 colonies /100 mL.

Other numeric criteria or narrative standards may apply to the Pend Oreille River in
addition to the criteria listed in Table 4.

3.3  Aquatic Invasive Species Control and Prevention

SCL shall implement all elements of its 2010 Aquatic Invasive Species Control and
Prevention Plan (Boundary AISCPP) developed for the Project. Specifically, SCL shall
implement the following provisions of the Boundary AISCPP (Appendix B).

. Macrophyte Suppression

. 3.1 Verification Mapping

. 3.2.1 Bottom Barrier Locations

. 3.2.2 Boat Ramp Macrophyte Control Locations

. 3.2.3 Additional Potential Macrophyte Control Locations
. 3.3 Bottom Barrier Material and Deployment Methods

. 3.4 Timing of Bottom Barrier Installation
. 3.5 Permits
. 3.6 Monitoring Macrophyte Response to Control Measures

. 3.7 Other Potential Macrophyte Control Measures
. 4.1 Monitoring for Zebra and Quagga Mussels

. 4.1.1 Substrate Sampling

. 4.1.2 Tow Sampling

. 4.2 Monitoring for New Zeland Mudsnails
. 4.3 Other Invasive Aquatic Species

. 4.4 Rapid Response and Coordination

. 5 Interpretation and Education Program

. 6 Water Quality Workgroup
. 7 Adaptive Management

. 8 Implementation Schedule
3.4  Total Dissolved Gas

3.4.1 General Conditions
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The Project shall not cause any exceedance of the Total Dissolved Gas (TDG) water
quality criteria as specified in WAC 173-201A-200 (1)(f) and WAC 173-201A-510(5).
In March 2008, the Environmental Protection Agency (EPA) approved a TDG Total
Maximum Daily Load (TMDL) for the Pend Oreille River (Ecology 2007). The TMDL
stated that allocations would be met primarily through a TDG abatement or attainment
plan. SCL shall implement its 2011 Total Dissolved Gas Attainment Plan (Boundary
TDGAP) developed for the Project. Specifically, SCL shall implement the following
provisions of the Boundary TDGAP (Appendix B).

4.1.1.1 Development of CFD Model

4.1.1.2 Testing Structural Alternatives

4.1.1.3 Development of Numerical TDG Predictive Tool
4.1.2.1 Physical Model Testing

4.1.3 Engineering Studies

4.2.1 Field Studies and Monitoring

5 TDG Attainment Plan

5.2.2 Annual Reports

5.2.3 TDG Attainment Plan Compliance Schedule

3.4.2 7Q10 Exceedance Flow

Compliance with the 110 percent TDG criterion does not apply when flows exceed the
rate equivalent to the 7Q10 flows as defined in WAC 173-201A-200(1)(f)(i). The 7Q10
exceedance flow for the Pend Oreille River is 108.3 kcfs, above which the 110 percent
TDG criterion does not apply.

3.5 Temperature

The Project shall not cause any exceedance of the temperature water quality criteria as
specified in WAC 173-201A-200 (1)(c), WAC 173-201A-602, Table 602 and WAC 173-
201A-510(5). SCL shall implement its 2011 Temperature Attainment Plan (Boundary
TAP) developed for the Project. Specifically, SCL shall implement the following
provisions of the Boundary TAP (Appendix B).

4.1.2 Pend Oreille Watershed Aquatic Habitat Improvement Projects
4.2.1 Mainstem and Tributary Temperature Monitoring

4.2.2 QAPP

4.2.3 Tributary Aquatic Habitat Improvement Monitoring

4.3 Compliance Schedule

4.4 Annual Attainment Measure Implementation Reports
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SCL has developed other tributary habitat improvements in their 2010 Fish and Aquatics
Management Plan (FAMP) as measures to address Project water quality impacts on fish
and aquatic resources. SCL shall implement the following provisions of its FAMP
(Appendix B).

. 5.4.6 Culvert Replacements and LWD Placement in Tributaries to Boundary
Reservoir
. 5.4.7 Riparian Planting, Culvert Replacement and Channel Reconstruction in

Linton Creek RM 0.00 to RM 0.24
. 5.4.8 Riparian and Channel Improvements in Sweet Creek RM 0.0 to RM 0.6

3.6  Dissolved Oxygen

The Project shall not cause any exceedance of the dissolved oxygen water quality criteria
as specified in WAC 173-201A-200 (1)(d) and WAC 173-201A-510(5). SCL shall
implement its 2010 Dissolved Oxygen Attainment Plan (Boundary DOAP) developed for
the Project. Specifically, SCL shall implement the following provision of the Boundary
DOAP (Appendix B).

. 3.1 Dissolved Oxygen Monitoring
. 3.2 Monitoring Design

. 3.3 Monitoring Methods

. 3.4 Evaluating Monitoring Results and Potential Secondary Actions
. 3.5.2 Schedule

3.7 Toxics

SCL shall implement its 2010 Fish Tissue Sampling Plan developed for the Project.
Specifically, SCL shall implement the following provisions of the Plan (Appendix B).

. 2.1 Sample Site Locations
. 2.2 Fish Collection and Processing
. 3 Laboratory Analysis

. 4 Reporting of Results

. 5 Implementation Schedule

3.8  Spills

SCL shall comply with its most recent approved version of the Spill Prevention Control
and Counter Measure (SPCC) Plan for the project and shall continue to provide Ecology,
Eastern Region Office, Spills and Water Quality Programs, with copies of its most up-to-
date versions.
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3.8.1 General Oil Spill Prevention & Control Conditions

(@)

()

(©)

(d)

(€)

()

(9)

(h)

(i)

SCL shall not discharge oil, fuel or chemicals into waters of the State, or onto land
with a potential for entry into waters of the State as prohibited by Chapter 90.56
RCW and Chapter 90.48 RCW.

SCL shall contain wash water with oils, grease or other hazardous materials
resulting from wash down of equipment or working areas for proper disposal, and
shall not discharge these contaminated waters into waters of the State.

Any visible floating oils released from Project operation, maintenance activities or
construction shall be contained and removed from the water.

In the event of a discharge of oil, fuel or chemicals in waters of the State, or onto
land with a potential for entry into waters of the State, SCL shall immediately
begin and complete containment and clean-up efforts of the spilled material.
Cleanup work shall take precedence over normal work and shall include proper
disposal of any spilled material and used clean-up materials.

Spills into waters of the State and spills onto land with a potential for entry into
waters of the State, or other significant water quality impacts, must be reported
immediately (within one hour) to the Department of Ecology, Eastern Regional
Office at 509-329-3400 (24-hour phone number).

SCL shall participate in the Incident Command System whenever a Unified
Command is established in response to a spill incident that involves or potentially
impacts one or more Projects.

SCL employees and its agents shall be familiar with and trained on use of oil spill
cleanup materials. In the event of a spill, properly dispose of used/contaminated
materials and oil, and as soon as possible restock new supplies. Include records of
proper disposal in the oil consumption records and keep copies of disposal records
of contaminated cleanup supplies on-site and available for inspection by Ecology.

SCL shall install, or have on-site to deploy, staircases, ladders, harnesses, etc.,
which will allow oil spill response personnel to safely reach areas that could, in
the event of an oil spill, need to be accessed to deploy sorbent pads, boom material
or other cleanup equipment.

Following all spills into waters of the State, or onto land with a potential for
discharge to waters of the State, SCL shall provide a written report to Ecology’s
Eastern Regional Office within 15 days of the incident. The report shall include a
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description of the incident, response actions taken and any spill prevention
measures taken or recommended to prevent similar spills.

3.8.2 Turbine Pits
Every effort shall be made to keep oil and grease from discharging to the turbine pits.

(@)  Sorbent material deployed in the turbine pits shall be removed before the sorbent
pads reach their capacity to absorb oil or grease and then shall be properly
disposed or reconditioned.

(b)  Any oil that may leak into the turbine pits from the turbines’ upper bearings will
either be absorbed on sorbent pads or will enter the path of seal water channeled to
the sump system designed specifically to capture residual oil.

3.8.3 Sumps

(@)  SCL shall visually inspect sumps weekly or immediately if an oil leak is
suspected, such as in the event of an oil sump high level alarm or other visual
indications that oil could reach the sump. An oil skimmer in the sump manages
removal of any day-to-day oil that may enter the sump. In the event the
Powerhouse Operator receives a low-oil-level alarm from oil-filled equipment at
the Project, this equipment will be visually checked immediately and may trigger
emergency response procedures found in Sec. 3 (Emergency Recognition
&Communication) of the Boundary Emergency Response Plan (BERP). SCL
shall immediately repair oil leaks that are of sufficient volume to reach the sump
and that cannot be contained by placing a container underneath the leak.

(b)  SCL shall provide water-proof lighting in the sump or spotlights adequate to
observe oil sheens on the surface of the water in the sumps.

(c)  SCL shall initiate cleaning of the sump to remove all oil and oil residue from
walls, piping and other structures in contact with sump water as necessary based
on the results of weekly inspections and the volume of effluent in the sump. Oil
cleanup and removal of effluent shall follow the procedure defined in Section 10
(Decontamination & Disposal) of the Boundary Emergency Response Plan
(BERP).

3.8.4 Transformers

(@  SCL shall verify that the transformer containment system is functioning as
designed and will contain oil spills.
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(b)  SCL shall inspect the transformer containment areas during routine plant rounds.

(c)  SCL shall obtain prior approval from Ecology before breaching containment areas
for reasons other than containment area maintenance.

(d)  SCL shall conform to industry standards, use BMPs or utilize other control
measures for protecting water quality and preventing and containing oil spills
when conducting in-place maintenance work on transformers, transporting
transformers and transferring transformer oil.

3.8.5 Stormwater Pollution and Containment Area Management

(@  SCL shall use Best Management Practices (BMPSs) or other control measures to
prevent any oil-contaminated stormwater on the Project site from entering state
waters.

(b)  Transformer and oil-filled operating equipment containment areas exposed to
stormwater shall be monitored for the presence of oil. If oil is present, the oil shall
be removed and properly disposed of prior to draining the containment area.

(c)  Discharge of non-contaminated stormwater from containment areas shall be
recorded. Records of all stormwater removed or discharged from containment
areas shall be kept on-site and available for inspection by Ecology.

(d)  Snowy or icy conditions require thorough and at least daily inspection of
containment areas and containment drains. Remove any observed stormwater
pooling in containment areas and dispose of such water appropriately.

3.8.6 Other

(@  SCL shall maintain site security at the Project to reduce chance of oil spills.

(b)  SCL shall coordinate spill response planning and response efforts with other oil-
handling facilities and spill response agencies on the Pend Oreille River.

(c)  Compliance with these conditions does not relieve SCL from responsibility to
maintain continuous compliance with terms and conditions of this Certification or
resulting liability from any further failure to comply.

3.9  Construction Projects, Miscellaneous Discharges and Habitat Modifications

The following applies to all over-water or near-water work related to the Project that may
impact surface or ground water quality. This includes, but is not limited to, construction,
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operation, and maintenance of fish collection structures, generation turbines, penstocks,
transportation facilities, portable toilets, boat ramps, transmission corridors, structures,
and staging areas. This also includes emergencies for all activities related to Project
operation.

3.9.1 Water Quality Protection Plans

If water quality exceedances are predicted as being unavoidable during construction or
maintenance of a project, a short term water quality modification must be applied for in
writing to Ecology at least three (3) months prior to project initiation. If any project has a
long term impact on a regulated water quality parameter, characterization monitoring
must be performed for the impacted parameter(s), and a monitoring plan must be outlined
in the Water Quality Protection Plan (WQPP) discussed below. This may require
additional management practices to minimize impacts of the license period.

A WQPP shall be prepared, and followed for all Project related work that is in or near
water that has the potential to impact surface and/or ground water quality. The WQPP
shall include control measures to prevent contaminants from entering surface water and
groundwaters, and shall include, but not be limited to, the following elements:

(@ A Stormwater Pollution Prevention Plan (SWPPP) shall specify the BMPs and
other control measures to prevent contaminants entering the Project’s surface
water and groundwaters. The SWPPP shall address the pollution control measures
for SCL’s activities that could lead to the discharge of stormwater or other
contaminated water from upland areas. The SWPPP must also specify the
management of chemicals, hazardous materials and petroleum (spill prevention
and containment procedures), including refueling procedures, the measures to take
in the event of a spill, and reporting and training requirements.

(b)  An In Water Work Protection Plan (IWWPP), consistent with SWPPP, shall be
prepared and shall specifically address the BMPs and other control measures for
SCL’s activities that require work within surface waters.

Turbidity and dissolved oxygen shall be monitored upstream of the location where
in-water construction is taking place and at the point of compliance (as defined in
WAC 173-201A-110) during construction. Samples shall be taken at a minimum
of once each day during construction in or adjacent to any water bodies within the
Project area that may be affected by the construction. The IWWPP shall include
all water quality protection measures consistent with a HPA for the Project.

(c)  The WQPP shall include procedures for monitoring water quality, actions to
implement should water quality exceedances occur, and procedures for reporting
any water quality violations to Ecology. The WQPP shall include all water quality
protection measures consistent with a HPA for the Project. The WQPP shall be
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(d)

3.9.2

(a)

(b)

(©)

(d)

()

3.10

submitted to Ecology for review and approval at least three months prior to Project
initiation and a copy of the WQPP shall be in the possession of the on-site
construction manager and available for review by Ecology staff whenever
construction work is under way.

When a construction project meets the coverage requirements of the National
Pollutant Discharge Elimination System (NPDES) permit and State Waste
Discharge General Permit for Stormwater Discharges associated with construction
activity, SCL shall, at Ecology’s discretion, either apply for this permit and
comply with the terms and conditions of the permit or apply for and comply with
the terms of an individual NPDES permit.

Best Management Practices (BMPS)

Work in or near the reservoir, water within the dam, the river, or any wetlands
shall include all reasonable measures to minimize the impacts of construction
activity on waters of the state.

Water quality constituents of particular concern are turbidity, suspended sediment,
settleable solids, oil and grease, and pH. These measures include use of BMPs to
control erosion and sedimentation, proper use of chemicals, oil and chemical spill
prevention and control, and clean up of surplus construction supplies and other
solid wastes.

During construction, all necessary measures shall be taken to minimize the
disturbance of existing riparian, wetland, or upland vegetation.

All construction debris shall be properly disposed of on land so that the debris
cannot enter a waterway or cause water quality degradation to state waters.
Retention areas or swales shall be used to prevent discharging of water from
construction placement areas.

SCL shall ensure that any fill materials that are placed for the proposed habitat
improvements in any waters of the State do not contain toxic materials in toxic
amounts.

Water Quality Monitoring

3.10.1 Quality Assurance Project Plan

SCL shall prepare a water quality monitoring and quality assurance project plan (QAPP)
for each parameter to be approved by Ecology as specified in each WQAP or other Plan.
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SCL shall coordinate with Ecology in establishing its monitoring locations prior to the
development of the QAPP.

The QAPPs shall follow the Guidelines for Preparing Quality Assurance Project Plans for
Environmental Studies (July 2004 Ecology Publication Number 04-03-030) or its
successor.

The QAPPs shall contain, at a minimum, a list of parameter(s) to be monitored, a map of
sampling locations, and descriptions of the purpose of the monitoring, sampling
frequency, sampling procedures and equipment, analytical methods, quality control
procedures, data handling and data assessment procedures, and reporting protocols.

SCL shall review and update the QAPPs called for in the aquatic invasive species, total
dissolved gas, temperature and dissolved oxygen plans annually based on a yearly review
of data and data quality. Ecology may also require future revisions to the QAPP based on
monitoring results, regulatory changes, changes in project operations and/or the
requirements of TMDL.

Implementation of the monitoring program shall begin as soon as Ecology has provided
SCL with written approval of the QAPP. Changes to the QAPP need written approval by
Ecology before taking effect. Ecology may unilaterally require implementation of the
QAPP,
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APPENDIX B

Conditions filed by the U.S. Forest Service on May 27, 2011, pursuant to section 4(e) of
the Federal Power Act, for the new license for Project No. 2144

Below are the 9 conditions filed by the U.S. Forest Service pursuant to section 4(e)
of the Federal Power Act. Condition 8 references Appendix A that contains descriptions
of Forest Service standards, which have been omitted herein for brevity’s sake, but are
considered a part of the filed conditions.

General

License articles contained in the Federal Energy Regulatory Commission’s (Commission)
Standard Form L-5 issued by Order No. 540, dated October 31, 1975, cover those general
requirements that the Secretary of Agriculture, acting by and through the USDA Forest
Service, considers necessary for adequate protection and utilization of the land and
related resources of the Colville National Forest. Under authority of section 4(e) of the
Federal Power Act (16 U.S.C. § 797(e)), the following terms and conditions are deemed
necessary for adequate protection and utilization of National Forest System lands and
resources. These terms and conditions are based on those resources enumerated in the
Organic Administration Act of 1897 (30 Stat. 11), the Multiple-Use Sustained Yield Act
of 1960 (74 Stat. 215), the National Forest Management Act of 1976 (90 Stat. 2949), and
any other law specifically establishing a unit of the National Forest System or prescribing
the management thereof (such as the Wilderness Act or Wild and Scenic Rivers Act), as
such laws may be amended from time to time, and as implemented by

regulations and approved Land and Resources Management Plans prepared in accordance
with the National Forest Management Act. Therefore, pursuant to section 4(e) of the
Federal Power Act, the following conditions covering specific requirements for
protection and utilization of the National Forest System lands shall also be included in
any license issued for the Boundary Hydroelectric Project (Project) and any license
amendment issued.

Condition No. 1 — Compliance with the Settlement Aqreement133

13% Note for Conditions 1 and 2. Implementation requirements do not extend to off
license agreements or other information provided to FERC along with the Settlement
Agreement for information purposes only.
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The Licensee shall completely and fully comply with all provisions of the Boundary
Hydroelectric Project Relicensing Settlement Agreement (Settlement Agreement) relating
to:

1. All protection, mitigation and enhancement measures and other obligations indentified
in the Settlement Agreement and Exhibits which are on or affect National Forest System
(NFS) lands and resources; and

2. All commitments in each and every plan referenced in the Settlement Agreement, and
Exhibits which implement activities which are on or affect NFS lands and resources;
provided, however, that this Condition No. 1 excludes those measures and other
obligations, and those provisions of the Settlement Agreement and Exhibits, relating to
decommissioning of the Mill Pond Dam and implementation of the cold water release
from Sullivan Lake (including, the Settlement Agreement §§ 7.14 and 7.15, and
Settlement Agreement Exhibit 9, (Temperature Attainment Plan) 88 4.1.2.1.1 and
4.1.2.2.). In addition this Condition No. 1 also excludes Appendices 1-3 and
Attachments 1 and 2 of the Settlement Agreement.

Condition No. 2 — Reservation of Authority in the Event the Settlement Agreement
is Materially Modified or Not Accepted by the Commission

USDA Forest Service preliminary terms and conditions are premised on two
considerations:

1. The Commission’s acceptance and incorporation of the Settlement Agreement,
Appendices, and Exhibits as they relate to activities that are on or affect National Forest
System lands, without material modification into the new Project license; provided,
however, that such acceptance and incorporation shall not extend to those provisions of
the Settlement Agreement, Appendices and Exhibits relating to decommissioning of the
Mill Pond Dam and implementation of the cold water

release from Sullivan Lake as defined in Condition No. 1.

2. The Licensee’s immediate and complete implementation of its obligations in
accordance with the Settlement Agreement as it may be modified or conformed by the
Parties following issuance of the license by the Commission.

In the event either of these requirements are not met, the USDA Forest Service reserves
its authority to supplement or modify its terms and conditions at a later time.

Condition No. 3 — Implementation of Settlement Agreement License Articles

The Licensee shall implement Settlement Agreement License Articles 1-10 as they relate
to activities that are on or affect National Forest System lands.
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. Operations
. Boundary Resource Coordinating Committee and Work Groups
. Terrestrial Resources
. Land Acquisition
. Recreation Resources
. Well Decommissioning
. Programmatic Agreement
. Water Quality Plans
. Fish and Aquatic Resources
9 (A) Mainstem Fish Community and Aquatic Habitat Measures
9 (B) Upstream Fish Passage
9 (C) Reduction of Project Related Entrainment Mortality
9 (D) Tributary Non-native Trout Suppression and Eradication
9 (E) Tributary Fish Community and Aquatic Habitat Measures
9 (F) Mill Pond Dam Site Monitoring and Maintenance
9 (G) Native Salmonid Conservation Program
9 (H) Recreational Fish Stocking Program
9 (1) Fund for Habitat Improvements in Tributaries to Sullivan Lake
10. Escalation

O©CoOoO~NO UL, WN -

Condition No. 4 - Implementation of the License on National Forest System Lands

The Licensee shall not commence implementation of habitat or ground-disturbing
activities on National Forest System (NFS) lands until the USDA Forest Service has
approved site-specific project designs and issued a notice to proceed.

Additional NFS Lands. If long term occupancy of NFS lands is required for Project
related purposes and such occupancy is not authorized by including such lands within the
FERC Project boundary, the Licensee shall obtain a special-use authorization for
occupancy and use of such NFS lands from the USDA Forest Service. Within three
months of License issuance and before conducting any habitat or ground-disturbing
activities on such NFS lands, the Licensee shall apply to the USDA Forest Service for a
special-use authorization for occupancy and use of NFS lands, and shall file the special-
use authorization with the Commission once obtained.

Additional lands authorized for use by the Licensee in a new special-use authorization
shall be subject to laws, rules, and regulations applicable to the NFS. The terms and
conditions of the USDA Forest Service special-use authorization are enforceable by the
USDA Forest Service under the laws, rules, and regulations applicable to the NFS.
Should additional NFS lands be needed for this Project over the License term and such
lands are not included within the FERC Project Boundary, the special-use authorization
shall be amended to include any additional NFS lands.
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Approval of Changes on NFS Lands after License Issuance. Notwithstanding any
License authorization to make changes to the Project, the Licensee shall receive written
approval from the USDA Forest Service prior to making changes in the location of any
constructed Project features or facilities on NFS lands, or in Project uses of NFS lands, or
any departure from the requirements of any approved exhibits for Project facilities
located on NFS lands filed by the Licensee with the Commission. Following receipt of
such approval from the USDA Forest Service, and at least 60 days prior to initiating any
such changes or departure, the Licensee shall file a report with the Commission
describing the changes, the reasons for the changes, and showing the approval of the
USDA Forest Service for such changes. The Licensee shall file an exact copy of the
report with the USDA Forest Service at the time it is filed with the Commission.

Coordination with Other Authorized Uses on NFS Lands. In the event that portions of
the Project area are under federal authorization for other activities and permitted uses, the
Licensee shall consult with the USDA Forest Service to coordinate such activity with
authorized uses before starting any activity on NFS

land that the USDA Forest Service determines may affect another authorized activity.

Site-Specific Plans. The Licensee shall prepare site-specific plans subject to review and
approval by the USDA Forest Service for habitat and ground-disturbing activities on NFS
lands affected by the Project required by the License, including such activities contained
within resource management plans required

by the License to be prepared subsequent to License issuance. The Licensee shall
prepare site-specific plans for planned activities one year in advance of implementation
dates required by the License, or as otherwise agreed to by USDA Forest Service. For
activities planned in the first year after License issuance, the Licensee shall provide the
site-specific plans to the USDA Forest Service sufficiently in advance of implementation
to allow USDA Forest Service review and approval of the site-specific plans prior to
implementation. For emergency situations, where corrective or mitigation actions must
be implemented immediately, the Licensee will coordinate with the USDA Forest Service
to expedite approvals and/or permits.

Site-specific plans shall include:

1. A map depicting the location of the proposed activity and GPS coordinates.

2. A description of the USDA Forest Service land management area designation
for the location of the proposed activity and applicable standards and guidelines.

3. Where required by regulatory procedures, a description of alternative locations,
designs and mitigation measures considered including erosion control and
implementation and effectiveness monitoring designed to meet applicable standards and
guidelines.
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4. Draft biological evaluations or assessments including survey data as required
by regulations applicable to habitat or ground-disturbing activities on NFS lands in
existence at the time the plan is prepared.

5. An environmental analysis of the proposed action consistent with the USDA
Forest Service policy and regulations for implementation of the National Environmental
Policy Act (NEPA) in existence at the time the plan is prepared for Commission Licensed
projects on NFS lands. Environmental Analysis completed by the Commission or others
may be relied upon as appropriate on a project specific basis as agreed to by USDA
Forest Service.

6. A Spill Prevention and Control, and Hazardous Materials Plan for hazardous
materials storage, spill prevention and cleanup on NFS lands, as needed, will be provided
to USDA Forest Service for review and approval before work commences.

Surveys and Land Corners. The Licensee shall avoid disturbance to all public land
survey monuments, private property corners, and forest boundary markers. In the event
that any such land markers or monuments are destroyed by an act or mission of the
Licensee, in connection with the use and/or occupancy authorized by the License,
depending on the type of monument destroyed, the Licensee shall

reestablish or reference same in accordance with (1) the procedures outlined in the
"Manual of Instructions for the Survey of the Public Land of the United States," (2) the
specifications of the County Surveyor, or (3) the specifications of the USDA Forest
Service. Further, the Licensee shall ensure that any such official survey records affected
are amended as provided for by law.

Cost Reimbursement. Omitted

Condition No. 5 - Surrender of License or Transfer of Ownership

At least 1 year in advance of filing an application for license surrender, the Licensee shall
prepare a restoration plan for National Forest Service lands approved by the USDA
Forest Service. The restoration plan shall identify improvements to be removed,
restoration measures, and time frames for implementation and shall be filed with the
Commission as part of the surrender application.

Condition No. 6 — Indemnification

The Licensee shall indemnify, defend, and hold the United States harmless for any costs,
damages, claims, liabilities, and judgments arising from past, present, and future acts or
omissions of the Licensee in connection with the Licensee's use and/or occupancy of
National Forest System lands authorized by this License. This indemnification and hold
harmless provision applies to any acts and omissions of the Licensee or the Licensee's
assigns, agents, employees, affiliates, subsidiaries, fiduciaries, contractors, or lessees in
connection with the Licensee's use and/or occupancy of National Forest System lands
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authorized by this license which result in: (1) violations of any laws and regulations
which are now or which may in the future become applicable, and including but not
limited to environmental laws such as the Comprehensive Environmental Response
Compensation and Liability Act, Resource Conservation and Recovery Act, Oil Pollution
Act, Clean Water Act, Clean Air Act; (2) judgments, claims, demands,

penalties, or fees assessed against the United States; (3) costs, expenses, and damages
incurred by the United States (other than as contemplated by the License); or (4) the
release or threatened release of any solid waste, hazardous substances, pollutant,
contaminant, or oil in any form in the environment.

Condition No. 7 - Reservation of Authority

The Licensee shall implement, upon order of the Commission, such additional conditions
as may be identified by the Secretary of Agriculture, pursuant to the authority provided in
Section 4(e) of the Federal Power Act, as necessary for the adequate protection and
utilization of the public land reservations under the authority of the USDA Forest
Service, provided that such additional conditions are necessary, based on compelling
evidence, to address changed circumstances.

Condition No. 8 — National Forest System Roads

The Licensee shall be authorized to construct, reconstruct, use and maintain those roads
across National Forest System lands that are necessary for the operation, maintenance,
and recreational use of the Project as identified and described in Table 1. The Licensee
shall have authorization to use the roads described in Table 1 if the roads are included in
the Project boundary, or by a special use authorization (SUA) issued by the USDA Forest
Service for those roads not included within the Project boundary, or as is otherwise
provided in Table 1. The Licensee shall apply for a SUA within three months of License
issuance for those roads not included within the Project boundary. Construction and
reconstruction of roads listed in Table 1 shall conform to plans, specifications and written
stipulations approved by the USDA Forest Service prior to beginning construction and
reconstruction work. Roads listed in Table 1 shall be maintained to the level and
standards listed in Table 1 and described in Appendix A, as may be amended

during the License term.
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Table 1: Authorization and Responsibility for Roads needed for Boundary Project

operation and maintenance

Road Access Points Authorization Across NFS SCL
Name/Number Land Maintenance/Reconstruction
Responsibility

West Side Access
Road

Main access road
from Pend Oreille Co.
Rd. 2975 to Boundary
Dam

Use of this road segment shall
be authorized by including the
segment within the Project
boundary or by 1ssuance of an
SUA by USDA Forest Service
for segments not mcluded
within the Project boundary.

SCL to maintain for Project and
public access.

To be maintained to Maintenance
Level 5.

FS 6200348

Access to main
transmussion line
towers between
Boundary Dam and
BPA vyard.

Use of this road segment shall
be authonzed by mcluding the
segment within the Project
boundary or by 1ssuance of an
SUA by USDA Forest Service
for segments not included
within the Project boundary.

Share by first use.”
To be maintained to Maintenance
Level 2.

FS 3165000/ Pend
Oreille Co. Rd. 3990

Main access route
between State Route
31 and the east side
of Boundary Dam
and the Vista House

SCL shall be authorized to use,
maintain and reconstruct this
road across National Forest
System lands by issuance of an
SUA by USDA Forest Service
or through a grant of a Public
Road Easement to Pend Oreille
County.

To be maintained to Maintenance
Level 5.

Falls overlook from
FS3165325t0
trailhead

FS 3165350 Road across dam, Use of this road segment shall | SCL to mamntain for project
comnecting Pend be authorized by including the | operation and maintenance use.
Oreille Co. Rd. 3990 | segment within the Project To be maintained to Maintenance
with the West Side boundary or by 1ssuance of an | Level 2.

Access Road SUA by USDA Forest Service
for segments not mcluded
within the Project boundary.

FS 3100172 Access to Riverside Use of this road segment shall | SCL to reconstruct and maintain
Mine reservoir be authorized by including the | for public access. To be
overlook from SR 31 | segment within the Project maintained to Maintenance Level
to junction with FS boundary or by issuance ofan | 3.

3100178 and SUA by USDA Forest Service
trailhead for segments not included
within the Project boundary.

FS 3165325 Access to Pee Wee Use of this road segment shall | SCL to reconstruct and maintain
Falls overlook from be authorized by including the | for public access. To be
POC 3990/FS segment within the Project mamtained to Mamtenance Level
3165000 to junction boundary or by issuance ofan | 3.
with FS 3165315 SUA by USDA Forest Service

for segments not included
within the Project boundary.
FS 3165315 Access to Pee Wee Use of this road segment shall | SCL to reconstruct the existing

be authonzed by including the
segment within the Project
boundary or by 1ssuance of an
SUA by USDA Forest Service
for segments not mcluded

segment of road and construct an
extension of this road (if needed)
to a proposed trailhead and
maintain for public access.
To be maintained to Maintenance
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within the Project boundary. Level 3.
FS 3165340 Road accessing up Access shall be approved by SCL to close with an earthen-
stream dam deflection | USDA Forest as described in berm after the unauthorized road
momitoring point off | USDA Forest Service segment 1s decommuissioned.

of Pend Oreille Co. Condition 4 (Implementation
Rd. 3990/FS 3165000 | of the License on National
Forest System Lands).
Unauthorized Road | Road accessing up Access shall be approved by SCL to decomnussion road and
off FS 3165340 stream dam deflection | USDA Forest as described in stabilize the 2 mass wasting sites.
momnitoring point off | USDA Forest Service

of the 3165340 Road | Condition 4 (Implementation
of the License on National
Forest System Lands).

'Share the road maintenance and reconstruction based on who needs the road first. When the road is
needed, the organization that needs the road first will perform the maintenance and reconstruction needed
to accommodate their use. If the road is currently closed, once the road is no longer needed, it will be
reclosed and maintained to a USDA Forest Service maintenance level 1 configuration.

Condition No. 9 — National Forest System Land Boundary Survey

Within three years of License issuance, the Licensee shall re-establish the Public Land
Survey System Corners, or establish witness corners governing National Forest System
property boundaries within and adjacent to the Project area. The corners, which need to
be re-established, are identified in Table 1. The Licensee shall also survey, mark and
post to USDA Forest Service standards and specifications those National Forest System
lands adjacent to the Project, as identified in Table 1. The Licensee shall be responsible
for all USDA Forest Service administrative costs associated with surveying, marking and
posting of National Forest System lands identified in Table 1.

In addition, the Licensee shall post Project Boundary signs at all public access points at
the Project boundary, informing the public of the location of the boundary. These
locations include, but are not limited to, Metaline Waterfront Park, Boundary Forebay
Recreation Area, BLM recreation site across from Everett Island, and at any new
overlooks and trail access points. The Licensee and USDA Forest Service shall discuss
additional locations where there may be public access that requires posting of signs. The
Licensee shall post signs at such additional locations as agreed to with the USDA Forest
Service.
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Table 1 — Boundary Survey

Legal Description
Willamette Meridian

Corners

Survey and Post

(Section 28)

T39N. R43E Witness corner to Corner 3 1. North line of the Cromwell
Section 10 of Cromwell Lode Lode
2. West line of the Shale No. 11
Lode North of Cormner 4 of the
Cromwell Lode
T39N. R43E 1. Witness corner to Corner | Government Lots 5 and 11
Section 28 1 MS 984,
2. West Meander Corner on
the North Section lmne
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APPENDIX C

U.S. Department of the Interior, Fish and Wildlife Service Fishway Prescription

2.0

for the Boundary Project No. 2144

Upstream Fish Passage

(Settlement Agreement — Proposed License Article 9(B))

(@)

(b)

(©)

The licensee shall install, operate, maintain and monitor a single upstream trap and
haul fishway facility (upstream fishway or fishway) in the Boundary Project
tailrace as described in Section 5.2 of the Fish and Aquatics Management Plan.
The purpose of this fishway is to provide safe, timely and effective passage for
bull trout, cutthroat trout, and mountain whitefish (target fish species) in the
Project area for the license term and any subsequent annual licenses.

The licensee shall work collaboratively with the Fish and Aquatics Work Group
(FAWG) and the approving agencies in all aspects of the fishway development
and implementation processes. All FAWG decisions regarding fishway
development and implementation are subject to the approval of the Department of
the Interior (DOI), United States Forest Service (USFS), and the Washington
Department of Ecology (Ecology).

General Provisions

() The licensee shall design and construct this upstream fishway using the best
available scientific information, including but not limited to the NMFS
2008 Anadromous Salmonid Passage Facility Design Manual (Design
Manual), taking into account the site specific conditions at the Project,
biological information specific to the target species and other relevant
information. The fishway shall be operated consistent with fisheries
management goals and objectives for target species in the Pend Oreille
River basin. In no case shall attraction flows exceed 1,650 cfs (3% of
maximum generation discharge). The licensee must demonstrate that any
departures from the Design Manual will be effective at providing safe,
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(ii)

(iii)

timely and effective passage for target species. The final design is subject
to the approval of DOI, USFS and Ecology.

The licensee shall undertake a research and development phase of up to 12
years to evaluate the fishway entrance design, entrance location and
attraction flow volumes that will achieve the purposes of the facility.
Within 12 years following license issuance (two planning years, eight
research years and two design years), the licensee shall file with the
Commission for approval, a plan to install, operate and maintain an
upstream trap and haul fishway. The licensee shall complete construction
of the upstream fishway within two years of receiving the Commission’s
approval and shall monitor fishway operations for the license term and any
annual licenses issued for the Project.

The licensee shall ensure that the fishway includes a fixed entrance(s) and a
release location(s) at least one mile upstream of the Boundary Dam. The
release location(s) shall be determined by the FAWG. Provided the
fishway is constructed according to a design that has been approved by
DOI, USFS, and Ecology, and is operated consistent with an approved
installation, operation and maintenance plan, and subject only to such
minor modifications as are described in section (g) below, the fishway will
satisfy all applicable upstream fish passage requirements.

(d) Fishway development plan

(i)

Within two years of license issuance, the licensee shall file with the
Commission a Fishway Development Plan (FDP) for collecting site-
specific biological and engineering information required to site, design and
install the upstream trap and haul fishway. The licensee shall implement
the FDP for up to eight years. The FDP shall include methods for
identifying the following, among other things:
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(i)

1. Site-specific hydraulic conditions in the tailrace of Boundary Dam,
under all operating scenarios

2. Proper location of the upstream fishway and entrance(s) given site
specific considerations of the Boundary Dam spillway, sluiceway,
powerhouse and tailrace area

3. Information on swimming performance, behavior, and migratory pattern
of target fish species downstream of the dam sufficient to determine the
appropriate location of the fishway entrance(s) under all operating
scenarios and related environmental cues, including but not limited to
temperature, total dissolved gas, water velocity and lighting; fishway
attraction effectiveness shall be evaluated using target species from
upstream sources or that demonstrate upstream migration behavior

4. Structures, devices and measures to allow adjustment of the fishway
entrance(s) and auxiliary flow as necessary to effectively attract target
fish species into the upstream fishway including the influence of cooler
attraction flow water if incorporated into the test facility

5. Structures, devices, and measures to allow adjustment of water flow,
water velocity and water surface elevations within the upstream fishway
as needed to effectively convey target fish species into the fish trapping
device

6. Provisions for counting and evaluating fish passage through the
upstream fishway

7. Provisions for transport and release of fish upstream of the dam

The licensee shall conduct studies pursuant to the FDP using the most
appropriate technology available, including mark and recapture methods, as
determined by the FAWG in consultation with a Technical Advisory
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(i)

Committee (TAC) (see section (f) below). The TAC will assist the licensee
and the FAWG with the design of upstream fish passage studies and
analysis of study results. Target fish species being evaluated will represent
the size distribution of migrating bull trout, cutthroat trout and mountain
whitefish in the Project area.

The licensee may evaluate prototype facilities within the eight-year FDP
implementation phase

(e)  Fishway design and construction plan

(i)

(i1)

(iii)

Within 12 years following license issuance (two planning years, eight
research years and two design years), the licensee shall file with the
Commission for approval, a Fishway Design and Construction Plan (FDCP)
to install, operate and maintain an upstream trap and haul fishway at the
Boundary Dam. The licensee shall complete construction of the upstream
fishway within two years of receiving the Commission’s approval on the
FDCP.

The licensee shall integrate the site specific and biological information
developed during the FDP implementation phase in the FDCP. The FDCP
shall include, but shall not be limited to: (1) functional design drawings; (2)
quantification of flows needed to operate the fishway; (3) a proposed
operations and maintenance plan; (4) a schedule for installing the facilities;
(5) the fishway location, operational period, design flow range, trap holding
pools, crowder and brail systems; (6) sorting and transport provisions; (7)
sample/anesthetic/recovery tanks; and (8) structures, devices and measures
to allow adjustment of auxiliary flow at the fishway entrance(s) as
necessary to effectively attract target fish species into the upstream fishway.

The licensee shall develop the fishway design based upon the best available
scientific information, including the Design Manual. Any departures from
the Design Manual will be considered by the FAWG based on compelling
evidence and in consultation with the TAC (see section (f) below). The
licensee must demonstrate that any departures from the Design Manual will
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(iv)

be effective at providing safe, timely and effective passage for target
species. The final design is subject to the approval of DOI, USFS and
Ecology.

Within 12 months of initial fishway operation, the licensee shall file with
the Commission a Hydraulic Evaluation Report documenting compliance
with all design specifications.

(f Collaboration with the FAWG

(1)

(i)

(iii)

The licensee shall develop all plans and the fishway design, and shall
conduct all studies in collaboration with the FAWG. The licensee shall
convene a TAC consisting of fish passage design experts to assist in
developing all plans and designs. The licensee shall select the fish passage
design experts in consultation with and subject to approval by the FAWG.
Pursuant to the Settlement Agreement, the TAC will provide
recommendations to the FAWG pertaining to the site, design and
installation of the upstream fishway as well as determine whether
development of a computational fluid dynamic or physical scale model of
the Boundary Dam and appurtenant facilities are necessary. Decisions
regarding fish passage design and evaluation are subject to the dispute
resolution provision of the Settlement Agreement.

When filing designs and plans, the licensee shall include: documentation of
consultation, copies of comments and recommendations, and specific
descriptions of how comments and recommendations were accommodated
by the licensee. If the licensee does not adopt a recommendation from the
FAWG or obtain a required agency approval, the filing shall include its
reasoning based on Project specific information.

The licensee shall provide fishway design drawings (including drawings for
any prototype or test facilities to be evaluated) to the FAWG for review at
the 30% (functional design), 50% and 90% completion stage and the
licensee shall consult with the FAWG at each stage. For approval, a 100%
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final design shall be provided by the licensee to DOI, USFS and Ecology at
least two weeks prior to filing with the Commission.

(90 Compliance, effectiveness and long-term monitoring

(i)

(i)

Within 13 years following license issuance, the licensee shall file a Post
Construction Evaluation Plan (PCEP) with the Commission. The PCEP
shall include methods for documenting fish passage efficiency, passage
time, mortality, injury and fallback rates under a representative range of
operating scenarios and environmental conditions. The licensee shall begin
implementing the PCEP no later than one year following completion of the
Hydraulic Evaluation Report and shall continue until safe, timely and
effective passage is demonstrated over a range of operating conditions
within the first five years of operation. The licensee shall modify the
fishway based on results of the evaluations and reevaluate fishway
effectiveness within this time frame and effort, as determined necessary by
the FAWG. PCEP implementation costs including evaluation, planning
and study permitting shall not exceed $1,000,000 (1 million dollars).

The following limitations shall apply:

1. The need for any modifications shall be determined by the FAWG
within five years of completing the Hydraulic Evaluation Report and
shall be based on information collected from the PCEP.

2. For any fishway constructed pursuant to Design Manual criteria (e.g., a
fishway that includes attraction flow of 1,650 cfs) and approved by
DOI, USFS, and Ecology, the licensee shall make minor modifications
including permitting, design and construction for increasing fishway
effectiveness within an amount not to exceed 5% of facility construction
costs.

3. For any fishway that includes departures from the Design Manual, the
licensee shall make minor modifications including permitting, design
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(h)

(i)

(i1)

and construction for increasing fishway effectiveness within an amount
not to exceed 10% of facility construction costs.

(iii) 13 years after the PCEP evaluations and any related modifications have

been completed, the FAWG will determine the need and scope for
reevaluating fishway performance (including fish passage efficiency,
passage time, mortality, injury and fallback rates). The licensee shall
conduct all studies required by the FAWG under typical project operations.
If fishway performance has decreased when compared to the initial PCEP
evaluations, the licensee shall implement any corrective measures
determined necessary by the FAWG to return performance to its previous
level.

(iv) In addition, the licensee shall implement one year fishway performance

evaluation(s) at any time during the license term if substantive changes
occur in project operations, structures or tailwater bathymetry (caused, for
example, by severe flow events). If performance has decreased when
compared to the original PCEP evaluations, the licensee shall implement
any corrective measures determined necessary by the FAWG to return
performance to its previous level.

Reporting and schedule

The licensee shall prepare annual reports summarizing information related to
monitoring, operations, problems encountered, program status and results of
activities during the previous 12 months. Once the fishway has been installed and
is operational, annual reports will also quantify the number and condition of target
fish species captured and transported and the location of their release. Annual
reports will also document fishway operations including tailrace water surface
elevations, tailrace flow levels, fishway attraction flows, hours of fishway
operation and any maintenance or operational issues identified over the year and
repairs implemented to resolve the issues.

The implementation schedule for the upstream passage program is summarized as
follows:
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Protection, Mitigation, and Enhancement
(PM&E) Measure Activity

Schedule

Implementation Plan

Within two years of license issuance

Fishway Design Research

In the third through the tenth years following
license issuance

Fishway Design

In the tenth through the 12th years following
license issuance

Fishway Design Submittal to the Commission

Within 12 years of license issuance

Fishway Construction

Within two years of receiving the
Commission’s approval of fishway design

Fishway Operation

Within two years of receiving the
Commission’s approval of fishway design

Status Report

Annually following license issuance

3.0

Reduction of Project Related Entrainment Mortality

(Settlement Agreement — Proposed License Article 9(C))

(a)

(b)

The licensee shall develop and implement studies sufficient to quantify the effects
of entrainment on target species (bull trout, westslope cutthroat trout and mountain
whitefish) and to determine whether any population of target fish species (i.e., a
unique population that constitutes a substantial percentage of fish in the Project
area or that has a unique evolutionary niche that requires special protection) or a
substantial number of target fish are affected by Project entrainment. Based on the
results of these studies, the licensee shall either build facilities at the Project to
improve Boundary Dam survival of target species or implement appropriate non-
operational measures to improve survival of target species pursuant to the
provisions of this program as described in Section 5.3 of the Fish and Aquatics
Management Plan.

Successful implementation of this program by the licensee shall fully mitigate for
the effects of entrainment on target species by either: (1) preventing entrainment
at the Project; (2) reducing entrainment at the Project and mitigating for the
remaining effects; or (3) fully mitigating for the effects of entrainment through
other measures. The decision as to whether entrainment is best addressed through
options 1, 2 or 3 as defined above, will be made by the licensee in consultation
with the Fish and Aquatics Work Group (FAWG) for approval by the Department
of the Interior (DOI), United States Forest Service (USFS) and the Washington
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(©

(d)

Department of Ecology (Ecology) based on site specific information developed
under this program.

The licensee shall work collaboratively with the FAWG and the approving
agencies in all aspects of this program. All FAWG decisions regarding the
reduction of project related entrainment are subject to the approval of DOI, USFS
and Ecology.

General provisions

(1)

(i)

(i)

The licensee shall implement this article in three phases: (1) an initial
entrainment assessment and evaluation phase will occur from the first
through the 18th year following license issuance at a cost not to exceed
$23,000,000 (23 million dollars); (2) implementation of entrainment
reduction measures (if needed) scheduled for the 19th through the 33rd year
following license issuance at a cost not to exceed an additional $47,000,000
(47 million dollars), plus any unexpended funds from the $23,000,000 (23
million dollars) allocated during phase 1; and (3) reevaluation of
entrainment related mortality and adaptive management from the 34th year
following license issuance through the end of the license term with no
funding limitations.

The licensee shall design and implement all studies pursuant to the best
available science and shall use the most appropriate techniques available at
the time of the study. The licensee shall design all studies to achieve a high
level of statistical rigor and precision (in consideration of fish available for
study) satisfactory to the FAWG. If requested by the FAWG, the licensee
shall acquire the assistance of technical experts experienced in salmonid
population theory, structure and dynamics to assist with study design
development and interpretation of results.

The licensee shall develop and implement all plans, designs and studies in
consultation with the FAWG. The licensee shall convene a Technical
Advisory Committee (TAC) consisting of fish passage design experts to
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()

(iv)

assist them in developing all plans, designs and studies. The licensee shall
select the fish passage design experts in consultation with the FAWG.

If at any time during this process, the licensee is required to develop
entrainment reduction facilities, design drawings shall be provided to the
FAWG for review at the 30% (functional design), 50% and 90%
completion stage and the licensee shall consult with the FAWG at each
stage. The licensee shall allow a minimum of 30 days for the FAWG to
comment and make recommendations before filing any designs and plans
with the Commission. A 100% final design shall be provided to DOI,
USFS, and Ecology for approval two weeks prior to filing with the
Commission. When filing designs and plans, the licensee shall include
documentation of consultation, copies of comments and recommendations;
and specific descriptions of how comments and recommendations were
accommodated by the licensee. If the licensee does not adopt a
recommendation from the FAWG or obtain a required agency approval, the
filing shall include its reasoning based on Project specific information.

Phase 1 — Entrainment assessment and evaluation

(1)

Fish behavior and population studies

1. Within two years of license issuance, the licensee shall file with the
Commission for approval a Fish Behavior and Population (FBP) study
plan to: (1) determine swimming performance, behavior and migratory
patterns of target fish species in the Project area; (2) determine whether
any population of target species or a substantial number of target fish
are affected by Project entrainment; (3) quantify the abundance of target
species outmigrating from selected Boundary Reservoir tributaries; and
(4) determine the appropriate location of any entrainment reduction
facilities that may be needed in the future.

2. Upon Commission approval, the licensee shall implement the FBP for a
period of thirteen years. The licensee shall, in consultation with the
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FAWG, review the study plan every three years and shall make
modifications to the FBP as appropriate based on data collection results.

(i) Dam passage survival studies

1. Within 15 years of license issuance, the licensee shall file with the
Commission for approval a three-year Dam Passage Survival (DPS)
study plan. The licensee shall develop the study plan in consultation
with the FAWG and shall implement the plan in years 16 through 18
following license issuance. The licensee shall, in consultation with the
FAWG and for approval of DOI, USFS, and Ecology, determine dam
survival by calculating the survival rate of target species passing
through the Boundary Project powerhouse, sluiceways and spillways
over the three-year study period.

(iii) Forebay hydraulic study

1. Concurrent with development of the DPS study plan, the licensee shall
also, in consultation with the FAWG and with the assistance of the
TAC, design a study plan to assess hydraulic conditions in the Boundary
Dam forebay under all Project operations. The Hydraulic study plan
shall include field measurements and may require development of a
computational fluid dynamic, or physical scale model of Boundary Dam
and its appurtenant facilities. This study plan will support the
development of dam passage survival estimates under a wide range of
operating scenarios and environmental conditions, and will assist in the
development of entrainment reduction facilities if needed

(iv) Funding

1. This 18 year evaluation phase shall not exceed $23,000,000 (23 million
dollars).

()] Phase 2 — Implementation of entrainment reduction measures
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(i) Upon completion of the FBP, DPS and Hydraulic studies (estimated at the
18th year following license issuance), the licensee shall, in consultation
with the FAWG and for approval by DOI, USFS, and Ecology, determine
whether a population (i.e., a unique population that constitutes a substantial
percentage of fish in the Project area or that has a unique evolutionary niche
that requires special protection) or a substantial number of target fish, are
affected by Project entrainment. Based upon this decision, the licensee
shall take one of the following actions:

1. If Boundary Dam survival of target species greater then four inches is
less than 60 %, the licensee shall design, build, operate, maintain,
monitor, and, as needed, modify facilities at the Project to improve
Boundary Dam survival of target species. The licensee shall develop
the facilities with the assistance of the TAC, in consultation with the
FAWG, and for approval by DOI, USFS and Ecology.

The licensee shall file a plan for the installation, operation, maintenance
and evaluation of the facilities with the Commission for approval within
two years of the 18th year following license issuance Decision Point.
Facility designs shall include, but are not limited to: (1) functional
design drawings of the proposed facilities; (2) a preliminary operations
and maintenance plan; (3) a schedule for installing the facilities; (4) a
post construction evaluation plan; and (5) provisions for short and long-
term monitoring and adaptive management.

2. If Boundary Dam survival of target species greater then four inches is
greater than 60 %, the licensee shall implement non-operational
measures to improve Project survival commensurate with the Project’s
effects on a target species. The licensee shall identify, prioritize,
implement and monitor non-operational measures in consultation with
the FAWG subject to the approval of DOI, USFS and Ecology.

The licensee shall submit a plan and schedule for implementing these
measures within one year of the 18th year following license issuance
Decision Point.
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(@)

3. Beginning in 19th year following license issuance, if entrainment
reduction measures are determined to be necessary, the licensee shall
make available up to an additional $47,000,000 (47 million dollars)
through the 33rd year following license issuance (plus any unexpended
funds from the $23,000,000 (23 million dollars) allocated for studies
during the 18 year evaluation phase) to either build facilities at the
Project, to improve Boundary Dam survival of target species or
implement appropriate non-operational measures to improve survival of
target species.

Phase 3 — Reevaluation and adaptive management

(i)

Based upon monitoring conducted between the 19th and 33rd year
following license issuance, the licensee shall, in consultation with the
FAWG, determine whether a population or a substantial number of target
fish continue to be affected by Project entrainment. Based upon the results
of the reevaluation, the licensee shall take one of the following actions.

1. If Boundary Dam survival of target species greater then four inches is
less than 60 % the licensee shall, in consultation with the FAWG,
construct a new facility, expand the existing facility, or make
operational changes to improve Boundary Dam survival only if it has
been determined that: (1) a population (i.e., a unique population that
constitutes a substantial percentage of fish in the Project area or that has
a unique evolutionary niche that requires special protection) or a
substantial number of target fish, continue to be affected by Project
entrainment; and (2) the proposed facility or operational change has a
high likelihood of reducing entrainment effects on a unique population
or a substantial number of target fish. Required facilities will be
developed by the licensee with assistance from the TAC in consultation
with the FAWG for approval by DOI, USFS and Ecology.

If a new facility or expansion of an existing facility is required, the
licensee shall file a plan for the installation, operation, maintenance and
evaluation of the facilities with the Commission for approval within two
years of the 34th year following license issuance Decision Point.
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(h)

Facility designs shall include, but are not limited to: (1) functional
design drawings of the proposed facilities; (2) a preliminary operations
and maintenance plan; (3) a schedule for installing the facilities; (4) a
post construction evaluation plan; and (5) provisions for short and long-
term monitoring and adaptive management.

If operational changes are determined appropriate, the licensee in
consultation with the FAWG and subject to the approval of DOI, USFS
and Ecology, shall file a plan for timing, frequency and magnitude of
proposed operational changes within two years of the 34th year
following license issuance Decision Point. Any operational changes
would not be implemented until they received Commission approval.

Information available in the 34th year following license issuance may
suggest that alternative forms of mitigation would better address Project
effects. In such a case and with the approval of DOI, USFS and
Ecology, the licensee shall implement these alternative mitigation
measures at a level of effort commensurate with the Project’s effects on
a target species (i.e., on a unique population or a substantial number of
target fish).

If Boundary Dam survival of target species greater then four inches is
greater than 60 %, the licensee shall implement new or continue non-
operational measures as needed to address Project effects with a level of
effort commensurate with the Project’s effects on a unique population or
a substantial number of target fish. Such non-operational measures shall
be determined by the licensee in consultation with the FAWG and
subject to the approval of DOI, USFS and Ecology.

Reporting and schedule

(i)

As part of the entrainment reduction program, the licensee shall prepare
annual reports summarizing information related to study design,
monitoring, operations, problems encountered, program status and results
of activities during the previous 12 months. If an entrainment reduction
facility is constructed, the annual report will quantify the number and
condition of target fish species captured and transported and the location of
their release. It will also document operations including forebay flow and
water surface elevations, facility flows, hours of facility operation and any
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maintenance or operational issues identified over the year and repairs
implemented to resolve issues. The licensee shall provide the annual
reports to the FAWG for a 30-day review. Comments and
recommendations by the FAWG will be included in the annual reports
submitted to the Commission along with specific descriptions of how any
comments were accommodated in the report. If recommendations are not
adopted, the Commission filing will include the licensee’s explanations
based on Project-specific information.

(i) The implementation schedule for the entrainment reduction program is
summarized in the following table:

Protection, Mitigation, and Enhancement

(PM&E) Measure Activity

Schedule

Research and Monitoring Study Plan and
Initiation of Study Components

Within two years of license issuance

Conduct Research and Monitoring

In the third through 15th years following
license issuance

Calculate Dam Survival

In the 16th through 18th years following
license issuance

Hydraulic Evaluation and Conceptual
Facility Design

In the 16th through 18th years following
license issuance

Entrainment Reduction Measure Decision

In the 18th year following license issuance

Implement Non-operational Measures
or Design, Build, Operate, Monitor and
Modify Facilities

In the 19th through 33rd years following
license issuance

Re-evaluate Project Entrainment

In the 34th year following license issuance

Implement Non-operational Measures
or
Construct New Facility, Expand Existing
Facility
or
Implement Operational Measures

Beginning in the 34th year following
license issuance and thereafter through
remaining license term

Status Report

Annually following license issuance




20130320- 3036 FERC PDF (Unofficial) 03/20/2013

Project No. 2144-038 D-1

APPENDIX D

Reasonable and Prudent Measures and Terms and Conditions included in the
U.S. Fish and Wildlife Service’s Biological Opinion for the Relicensing of the
Boundary Hydroelectric Project No. 2144

June 19, 2012

REASONABLE AND PRUDENT MEASURES

The Service believes the following Reasonable and Prudent Measures (RPM) are
necessary and appropriate to minimize impacts of incidental take to bull trout:

1. Minimize the likelihood of bull trout outbreeding depression and loss of local
adaptation from passing Salmo River bull trout over Boundary Dam.

2. Minimize and monitor incidental take caused by handling related to fish capture
and removal operations including electrofishing, excluding the trap and haul
facility.

3. Minimize effects to bull trout from chemical fish eradication activities.

4. Minimize effect to bull trout from increased sedimentation input from in-water
project activities.

5. Monitor and report on the effectiveness and impacts of implementing all
reasonable and prudent measures.

TERMS AND CONDITIONS

In order to be exempt from the prohibitions of section 9 of the Act, the
Commission must comply with the following Terms and Conditions, which implement
the reasonable and prudent measures, described above and outline required
reporting/monitoring requirements. These terms and conditions are non-discretionary.
The terms and conditions below are provided separately in order to clearly and
specifically identify SCL and the PUD responsibilities.

The following term and condition are required for the implementation of RPM 1.:

(1) Seattle City Light, in coordination with the Service, shall convene an expert
scientific panel to review existing bull trout population genetics and life
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history information with the objective of establishing the natural historical
connectivity between Salmo and Lake Pend Oreille bull trout consistent with
bull trout recovery goals. The Panel will also consider the potential
implications to bull trout recovery in the Upper Columbia River Recovery
Unit due to passing Salmo River bull trout over Boundary Dam. The expert
scientific panel will consist of biologists or scientists with expertise in
genetics and bull trout and will develop a report with bull trout passage
recommendations to the Service, SCL and the FAWG.

The following terms and conditions are required for the implementation of RPM 2:

1)

(2)

3)

(4)

The SCL shall ensure that fish capture and removal operations are conducted
by a qualified biologist, and that all staff participating in the operation have
the necessary knowledge, skills, and abilities to ensure safe handling of fish.
Fish capture and removal operations shall take all appropriate steps to
minimize the amount and duration of handling. The operations shall
maintain captured fish in water to the maximum extent possible during
seining/netting, handling, and transfer for release, to prevent and minimize
stress.

The SCL shall ensure that water quality conditions are adequate in the
buckets or tanks used to hold and transport captured fish. The operations
shall use aerators to provide for the circulation of clean, cold, well-
oxygenated water, and/or shall stage fish capture, temporary holding, and
release, to minimize the risks associated with prolonged holding.

Electrofishing methods shall use the minimum voltage, pulse width, and rate
settings necessary to immobilize fish. Water conductivity shall be measured
in the field before electrofishing to determine appropriate settings.
Electrofishing equipment and methods shall comply with the electrofishing
guidelines outlined by the NMFS (NMFS 2000) or current equivalent.

The SCL shall document all bull trout encountered during work site isolation
by submitting a fish handling and injury-occurrence report to the Service.
The report shall include: 1) the name and address of the supervisory fish
biologist; 2) methods used to isolate the work area and minimize disturbances
to bull trout; 3) stream conditions before and following placement and
removal of temporary barriers; 4) the means of fish removal; 5) approximate
the number of fish removed by species and age class, the number of bull trout
removed; 6) condition of all bull trout released; and 7) any incidence of
observed injury or mortality to bull trout. Specifically, for all bull trout
captured, we ask that the fisheries biologist in charge of handling record the
date and time, capture location, capture method used, length and weight of
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the specimen, condition (if abnormal), search for and record identification
numbers from any tags that may be present, and provide the collector's name.
Reports of incidental injury or Killing of bull trout shall include any pertinent
information such as the cause of death or injury. Such reports will generally
include the quantification of take, including numbers of fish incidentally
killed or injured, and the locations where this take occurred. The report
should also include any insight derived from this work that may contribute to
minimizing sources of injury or mortality in the future.

Reports will be submitted annually by March 31, for all activities conducted
in the preceding year, to the U.S. Fish and Wildlife Office, Eastern
Washington Field Office, 11103 E. Montgomery Drive, Spokane,
Washington 99206.

All incidental mortalities of bull trout must be preserved in a fashion to best
provide maximum scientific information. Any specimen killed shall be kept
whole and put on ice or frozen as soon as possible. Such specimens shall be
wrapped in aluminum foil rather than plastic to facilitate contaminant
analysis. Collector shall label the specimen with appropriate information and
notify U.S. Fish and Wildlife Service; Eastern Washington Field Office,
11103 E. Montgomery Drive, Spokane, Washington 99206 at (509) 891-
68309.

The following term and condition is required for the implementation of RPM 3:

1)

If the FAWG determines that eradication activities are necessary in
tributaries to Sullivan Creek (after removal of Mill Pond Dam), Sweet Creek
(below the natural barrier), or Slate Creek (below the natural barrier),
removal and relocation of native salmonids via non-lethal methods such as
electrofishing, herding, and netting shall be implemented prior to eradication
treatment. SCL will make every attempt to remove all bull trout from the
eradication area and relocate individuals to areas outside of the treatment
zone prior to eradication treatment.

The following terms and conditions is required for the implementation of RPM 4:

(1)

Projects with multiple activities that are upstream of a bull trout barrier will
be implemented so the removal of the barriers is the last activity, except as
otherwise required by the Settlement Agreement. All sediment generating
activities upstream of barriers will be completed prior to the barrier(s) being
removed.
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(2)

3)

SCL shall monitor turbidity levels during sediment-generating activities.
Monitoring shall be conducted at a distance of 300 ft downstream of
sediment-generating activities.

a. Monitoring shall be conducted at 30-minute intervals from the start of

sediment generating activities. If turbidity measures over the course of
three consecutive 30-minute sample intervals do not exceed 5
Nephelometric Turbidity Units over background, then monitoring of
sediment-generating activities will be conducted for the remainder of the
workday at a frequency of once every three hours, or if there is a visually
appreciable increase in turbidity.

SCL shall monitor a minimum of three representative projects for each type
of activity (i.e. installation of LWD at tributary deltas, removal and
replacement of culverts, streambank stabilization, etc.). If turbidity
monitoring shows that there is no increase in turbidity over background at
500 ft downstream of the construction site, no further turbidity monitoring
will be needed for that activity. This will indicate that sediment control
measures are being implemented correctly to minimize turbidity impacts.

The following terms and conditions are required for the implementation of RPM 5:

(1)

In order to monitor the effectiveness and impacts of implementing the
reasonable and prudent measures, the Commission shall ensure that SCL
prepares an annual report identifying any incidental take associated with any
Project activity and describing their progress in implementing the terms and
conditions (50 CFR 8 402.14(i)(3)). The report shall be submitted to the
Eastern Washington Field Office by March 31 of each year of the license
term. The report shall summarize the SCL’s compliance with the RPMs and
the level of exempted incidental take during the implementation of the
project including but not limited to: the number of days elevated TDG was
documented in tailrace, number and life history of bull trout transported by
trap and haul facility as well as any new or proposed measures to minimize
effects of the project on bull trout.

The RPMs, with their implementing terms and conditions, are designed to
minimize the impact of incidental take that might otherwise result from the proposed
action. If, during the course of the action, this level of incidental take is exceeded, such
incidental take represents new information requiring reinitiation of consultation and
review of the reasonable and prudent measures provided. The Commission must
immediately provide an explanation of the causes of the taking and review with the
Service the need for possible modification of the RPMs.
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The Service is to be notified within three working days upon locating a dead,
injured or sick endangered or threatened species specimen. Initial notification must be
made to the nearest U.S. Fish and Wildlife Service Law Enforcement Office.
Notification must include the date, time, precise location of the injured animal or carcass,
and any other pertinent information. Care should be taken in handling sick or injured
specimens to preserve biological materials in the best possible state for later analysis of
cause of death, if that occurs. In conjunction with the care of sick or injured endangered
or threatened species or preservation of biological materials from a dead animal, the
finder has the responsibility to ensure that evidence associated with the specimen is not
unnecessarily disturbed. Contact the U.S. Fish and Wildlife Service Law Enforcement
Office at Spokane, Washington; telephone (509) 928-6050, or (425) 883-8122, or the
Service’s Eastern Washington Field Office at (509) 891-6839.
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APPENDIX E

Proposed License Articles from the Boundary Hydroelectric Project (No.
2144) Settlement Agreement

Article 1. Operations.

(a) From Memorial Day weekend (starting Friday evening) through Labor
Day weekend (ending on Monday evening), licensee will maintain forebay
water surface elevations at or above 1,984 feet NAVD 88 from 6:00 am
through 8:00 pm, to facilitate recreational access and use. From 8:00 pm
through 6:00 am licensee will maintain forebay water surface elevations at
or above 1,982 feet NAVD 88. The licensee must comply with these
elevations except under the following conditions or events: equipment
failures; unanticipated events during maintenance activities, which require
extended scheduled repair and maintenance outages; electrical and
mechanical device limitations; safety inspections; testing; natural disasters
(e.g. lightning); load and reserve support as required by the Western
Electricity Coordinating Council (WECC) and North American Electric
Reliability Corporation (NERC) to maintain Project and regional energy
stability and reliability; capacity and energy emergencies; and any event
that triggers the Project Emergency Action Plan (EAP). Licensee shall
notify the Commission and the Parties following any such conditions. In
addition, to monitor compliance with the pool elevation requirements,
licensee will provide an annual report to the Commission and Parties
identifying any excursion from pool elevation requirements including the
cause and corrective measure, if applicable.

(b) To reduce total dissolved gas (TDG) under normal, non-spill
operations, licensee will operate Units 55 and 56 above 125 MW and
sequence their startup and shutdown so that they are the last units to be
brought on line and the first units to be shut down. During the new license
term, licensee will upgrade generating equipment at the Boundary power
plant consistent with the schedule set forth in Exhibit A included in the
Boundary License Application Addendums. Upon completion of any turbine
upgrades, licensee shall evaluate the need for the unit sequencing set
forth in this paragraph in consultation with the Boundary Relicensing
Settlement Parties, and based upon such evaluation may propose
revisions to, or elimination of, unit sequencing requirements through a
license amendment application.

Article 2. Boundary Resource Coordinating Committee and Work Groups
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This Article shall be implemented pursuant to Section 8 of the Settlement
Agreement. Within 90 days after issuance of the New License, the licensee
shall convene the Boundary Resource Coordinating Committee (BRCC).
Within 180 days after issuance of the New License, the licensee shall
convene the following Work Groups:

e Fish and Aquatics Work Group

e Terrestrial Work Group

e Recreation Resources Work Group

o Water Quality Work Group (and Total Dissolved Gas Subgroup)
e Cultural Resources Work Group

The licensee shall bear all meeting room rental, materials, and similar
costs associated with conducting BRCC and Work Group meetings.

The licensee shall arrange, administer, and chair all BRCC and Work
Group meetings.

The licensee shall consult with the Work Groups on all aspects of the
Settlement Agreement, New License, and Management Plans (collectively
referred to as “Project Documents”). The licensee shall convene the Work
Groups as needed to meet the consultation requirements of the Project
Documents, but at least annually for the license term and any annual
licenses. “Consultation” as used in this Article and in the Project
Documents means that the licensee shall obtain the views of and attempt
to reach consensus among the specific Parties, specific Work Groups, and
the BRCC whenever consultation is required in the Project Documents.
Consultation shall not mean consultation under section 7 of the
Endangered Species Act or other state and federal laws requiring
consultation unless specifically provided.

Article 3. Terrestrial Resources.

(a) The licensee shall implement the Terrestrial Resources Management
Plan (TRMP) to implement terrestrial resource protection, mitigation, and
enhancement (PM&E) measures. Licensee shall implement TRMP in
consultation with the Terrestrial

Resources Work Group (TRWG).
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(b) The TRMP shall be the principal instrument for management of,
implementation, monitoring and adaptation of PM&E measures for
terrestrial resources affected by or related to the project. The licensee shall
achieve the goals and objectives described in the TRMP through
implementation of the following programs:

(i) Erosion program

(i) Habitat protection and enhancement program

(i) Integrated weed management program

(iv) Rare, threatened or endangered plant species program

(v) Wildlife program

(vi) Shoreline management program
(c) The licensee shall manage any Project Habitat Lands acquired
RLrJtrif:?eént to Article 4 (Land Acquisition) as set forth in section (d) of that

(d) The annual TRMP report shall:

(i) Document the implementation of PM&E measures as scheduled
in the TRMP

(i) Describe the current year’s and Out Year proposals for
implementing scheduled management actions pursuant to the TRMP

(i) Document consultation activities related to the TRMP

(iv) Document the results of monitoring of completed actions (to the
extent monitoring is required for any particular action) to ensure
proper implementation and effectiveness

(e) The licensee shall, in consultation with the TRWG, develop those
monitoring protocols and data forms identified in the TRMP and file them
with the Commission for approval within 180 days of license issuance. The
licensee shall include documentation of consultation, copies of comments
and recommendations on the protocols after they have been prepared and
provided to the TRWG and specific descriptions of how the TRWG's
comments are accommodated by the protocols.
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(f) The licensee, as part of the TRMP, shall develop and implement an
adaptive management process to monitor implementation and
effectiveness of terrestrial resource PM&E measures, and adapt
implementation measures as needed to meet resource specific goals and
objectives. The licensee, in consultation with the TRWG, shall develop
adaptive management proposals, including protocols and schedules. The
TRMP shall be reviewed, and as necessary amended, every five years
during the license term in consultation with the TRWG as part of the
adaptive management process. TRMP amendments shall be filed with the
Commission for approval. Upon Commission approval, the licensee shall
implement the amended plan.

(9) The licensee shall include with the TRMP amendments stipulated in
section (f) above, documentation of consultation, copies of comments and
recommendations on the plan amendments after they have been prepared
and provided to the TRWG and specific descriptions of how the TRWG'’s
comments are accommodated by the plan amendments.

(h) Licensee shall prepare any proposed amendments to the TRMP in
consultation with the TRWG and subject to approval by the United States
Forest Service prior to filing with the Commission. Licensee shall file any
proposed amendments to the TRMP with the Commission for approval
prior to implementation.

(i) The Commission reserves the right to require changes to the plan.
Implementation of plan amendments shall not begin until the amendments
are approved by the Commission. Upon Commission approval, the
licensee shall implement the plan amendments, including any changes
required by the Commission.

Article 4. Land Acquisition.

(a) The licensee shall acquire additional Project Habitat Lands within five
years of license issuance and shall promptly bring the acquired lands into
the Project boundary. The licensee, in consultation with the Terrestrial
Resources Work Group (TRWG), shall prioritize and select parcel(s) for
acquisition using the habitat criteria described below to attain the stated
targets. The licensee shall notify the Commission of the location and
acreage of land acquired and submit updated License Exhibit G maps
within 90 days of acquisition.

(b) The Project Habitat Lands acquired by licensee, pursuant to this Article,
shall achieve the targets of approximately 158 acres of riparian and upland
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habitat and approximately 13,022 lineal feet of varying habitats
immediately adjacent to water features. Licensee shall acquire Project
Habitat Lands between the near ridgelines east and west of the Project
and identified as the secondary study area in the Revised Study Plan for
Rare, Threatened and Endangered Wildlife Species (Study No. 18) (SCL
2007). The eastern boundary roughly aligns with Boundary Ridge, Crowell
Mountain, and Sand Creek Mountain and the ridge between Boundary
Reservoir and Sullivan Lake. On the west side, the boundary follows a line
connecting Frisco, Abercrombie, Litton and Baldy mountains. Water
features include perennial flat-water bodies, streams, wetlands or seeps.
Targets may be accomplished and applied by the licensee to the same
parcel of land, provided that the parcel meets the described habitat criteria.
An example of applying the targets to the same parcel includes a parcel
that contains both riparian and upland habitat, as well as a perennial water
feature. Acres and lineal feet would be calculated for the riparian and
upland habitat, and for the perennial water feature, respectively.

(c) The licensee, in consultation with the TRWG, shall apply the following
habitat objectives to identify and prioritize property acquisitions:

(i) Acquire property with high habitat diversity located immediately
adjacent to or containing perennial water and secure from
disturbance via open roads or towns, and/or a natural community
that is relatively scarce or dwindling in the watershed, which has
unique landscape or habitat elements or rare species occurrences.
For purposes of this Article, “high habitat diversity” means three or
more habitat types (e.qg., riparian, wetland, upland, meadow)

(i) Acquire large block(s) of habitat rather than small, scattered
parcels (to manage for species with large home ranges and to
provide for diverse landscapes) that are contiguous with other
protected parcels of land (i.e., Bureau of Land Management, United
States Department of Agriculture, United States Forest Service
ownership), form a strong corridor link or are connected by a viable
corridor to protected land

(iif) Acquire property with habitats that benefit any of the following
wildlife species

groups (especially where use of a parcel by these species groups is
documented):
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1. Threatened, endangered, candidate and special status
species

2. Big game

3. Waterfowl

4. Upland game birds (i.e., forest grouse and turkey)

5. Amphibians

6. Aquatic furbearers

7. Neotropical migrant birds
(d) Within one year of acquisition of the additional Project Habitat Lands,
the licensee shall, in consultation with the TRWG, develop parcel specific
habitat objectives and implementation tasks for the long-term management
of these lands consistent with Terrestrial Resources Management Plan
(TRMP) goals. Management plans for acquired parcels shall be
incorporated into the TRMP which shall be filed with the Commission.

Article 5. Recreation Resources.

(a) The licensee shall implement the RRMP to enhance recreation
resources at the Boundary Project in consultation with a RRWG.

(b) The RRMP is an implementation plan that the licensee will use to
monitor, design, construct, fund, operate and maintain existing and
proposed public recreation facilities and programs at the Project. The
RRMP includes the following programs:

(i) Recreation Facility Capital Improvements Program

(i) Recreation Facility Operations and Maintenance Program

(iif) Shoreline Dispersed Recreation Management Program

(iv) Recreation Monitoring Program

(v) Multi-Resource Interpretation and Education Program
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(c) The licensee’s RRMP implementation responsibilities include the
following:

() Funding and implementing all aspects of the RRMP

(i) Coordinating all aspects of the RRMP with the RRWG and other
interested
parties, as needed

(iif) Consulting with the RRWG and other interested parties when
necessary and as directed by license and the RRMP

(iv) Preparing an annual Recreation Action and Work Plan in
consultation with the RRWG, distributing it for review to the RRWG
and other interested parties as requested, and submitting it to the
Commission

(v) Periodically amending the RRMP, if needed, in consultation with
the RRWG, distributing the amended RRMP to the RRWG and other
interested parties for review, and submitting it to Commission

(d) The annual RRMP report shall:
(i) Identify the measures implemented as scheduled in the RRMP

(i) 1dentify current year and Out Year proposals for implementing
scheduled recreation management actions

(i) Reconcile and document differences between each year’s
proposals and any replacement or additional measures agreed upon
by the licensee and the affected agencies

(iv) Document consultation related to the RRMP

(v) Document the results of monitoring of completed actions (to the
extent monitoring is necessary for any particular action) to ensure
proper implementation and effectiveness

(e) Licensee shall prepare any proposed amendments to the RRMP in
consultation with the RRWG and subject to approval by the United States
Forest Service prior to filing with the Commission. Licensee shall file any
proposed amendments to the RRMP with the Commission for approval
prior to implementation.
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() The Commission reserves the right to require changes to the plan.
Implementation of plan amendments shall not begin until the plan
amendments are approved by the Commission. Upon Commission
approval, the licensee shall implement the plan amendments, including
any changes required by the Commission.

Article 6. Well Decommissioning.

The licensee shall implement the Monitoring Well and Road
Decommissioning Plan contained in Exhibit 4 to the Boundary
Hydroelectric Project Relicensing Settlement Agreement.

Article 7. Programmatic Agreement.

(a) The licensee shall implement the “Programmatic Agreement Among the
Federal Energy Regulatory Commission and the Washington State Historic
Preservation Officer for Managing Historic Properties that may be Affected
by a License Issuing to Seattle City Light for the Continued Operation of
the Boundary Hydroelectric Project in Pend Oreille County, Washington
(FERC No. 2144),” executed on [December 6, 2011] including but not
limited to the Historic Properties Management Plan (HPMP) for the Project.
In the event that the Programmatic Agreement is terminated, the licensee
shall continue to implement the provisions of its approved HPMP. The
Commission reserves the authority to require changes to the HPMP at any
time during the term of the license.

Article 8. Water Quality Plans.
(a) The licensee shall implement the following water quality plans, all of
which have been approved by the Washington Department of Ecology
(Ecology) and by the Commission (Water Quality Plans) and are contained
in Exhibits 6-10 to the Boundary Hydroelectric Project Relicensing
Settlement Agreement:

(i) Aquatic Invasive Species Control and Prevention Plan

(ii) Dissolved Oxygen Attainment Plan

(ii) Fish Tissue Sampling Plan

(iv) Temperature Attainment Plan
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(v) Total Dissolved Gas Attainment Plan

(b) Any amendments to the Water Quality Plans shall be in consultation
with the Water

Quality Work Group (WQWG) and subject to the approval of Ecology
before filing with

the Commission.

(c) The Commission reserves the right to require changes to the amended
plan.

Implementation of the amended plan by the licensee shall not begin until it
is approved

by the Commission. Upon Commission approval, the amended plan
becomes a

requirement of the license, and the licensee shall implement the amended
plan, including any changes required by the Commission.

Article 9. Fish and Aquatic Resources.

The licensee shall implement the Fish and Aquatics Management Plan
(FAMP) to implement fish and aquatic resource protection, mitigation, and
enhancement (PM&E) measures.

(a) The FAMP shall be the principal guiding document for the planning,
implementation, monitoring, adaptive management and reporting of PM&E
measures for fish and aquatic resources affected by or related to the
Project. The FAMP includes specific goals for fish and aquatic resources,
as well as clearly defined objectives for achieving the goals.

(b) The following license articles govern the resource management
programs as described in the FAMP:

() 9 (A) Mainstem Fish Community and Aquatic Habitat Measures
(i) 9 (B) Upstream Fish Passage

(ii) 9 (C) Reduction of Project Related Entrainment Mortality

(iv) 9 (D) Tributary Non-native Trout Suppression and Eradication
(v) 9 (E) Tributary Fish Community and Aquatic Habitat Measures

(vi) 9 (F) Mill Pond Dam Site Monitoring and Maintenance
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(vii) 9 (G) Native Salmonid Conservation Program
(viii) 9 (H) Recreational Fish Stocking Program

(ix) 9 (1) Fund for Habitat Improvements in Tributaries to Sullivan
Lake

(c) The licensee shall, in consultation with the Fish and Aquatics Work
Group (FAWG), develop and implement an adaptive management process
including protocols and schedules to monitor implementation and
effectiveness of measures identified in the

FAMP, and adapt implementation measures as needed to meet resource
specific goals and objectives.

(d) The licensee shall prepare a FAMP annual report and file it with the
Commission pursuant to Article 2 and the FAMP. The report shall include
subsections for each

PM&E measure, with content dependent on the specific reporting
requirement for the

PM&E measure, and the activities that occurred during the year.

(e) Licensee shall prepare any proposed amendments to the FAMP in
consultation with the FAWG and subject to approval by the United States
Forest Service, Department of Interior and Washington Department of
Ecology prior to filing with the Commission. Licensee shall file any
proposed amendments to the FAMP with the Commission for approval
prior to implementation.

() The Commission reserves the right to require changes to the plan.
Implementation of plan amendments shall not begin until the plan
amendments are approved by the Commission. Upon Commission
approval, the licensee shall implement the plan amendments, including
any changes required by the Commission.

Article 9 (A). Mainstem Fish Community and Aquatic Habitat Measures.

The licensee shall implement the Fish and Aquatics Management Plan
(FAMP), Section 5.1, to: (1) enhance mainstem reservoir habitat by
providing additional spawning gravel below Box Canyon Dam to
increase potential mountain whitefish spawning habitat in the upper
project reservoir, (2) modify trapping pools in the area known as the
Cobble Sisters to reduce the risk of fish of being trapped in the pools
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during periods of declining flow and reservoir water surface elevations,
(3) enhance tributary delta habitat by providing additional cover, in the
form of large woody debris (LWD) jams, for salmonids occupying
coldwater refugia at tributary mouths, and (4) conduct fish community
surveys and evaluate predation on outmigrating native salmonids at
select tributary deltas.

(a)  Gravel Augmentation Below Box Canyon Dam

(i)

(i)

(iii)

(iv)

The licensee shall enhance mainstem reservoir habitat by providing
additional spawning gravel below Box Canyon Dam to increase
potential mountain whitefish spawning habitat in the upper project
reservoir. The spawning gravel will be of a size distribution suitable
for use by spawning mountain whitefish and will be placed at up to
six sites between Project river mile (PRM) 29.1 and Box Canyon
Dam; final site selection will be in consultation with and subject to
approval by the Fish and Aquatics Work Group (FAWG). To
increase gravel retention at the placement sites, licensee shall install
boulders in weirs or according to other structural designs.

The licensee shall complete implementation planning for spawning
gravel placement and modification of the trapping pools within three
years following license issuance in consultation with and subject to
approval by the FAWG. Implementation planning will identify
depth, velocity, existing substrate, proximity to existing mountain
whitefish spawning areas, and other criteria deemed necessary for
final site selection.

Licensee shall construct the boulder weirs and gravel placement in
two steps: up to four of the sites will be constructed in the fourth
year following license issuance, and the remaining sites will be
constructed in the tenth year following license issuance. The design
and location of the tenth-year gravel augmentation sites will be
approved by the FAWG and will consider the effectiveness of sites
constructed in the fourth year following license issuance.

The licensee shall conduct baseline monitoring at the proposed
augmentation sites to provide information on pre-treatment site
conditions. The baseline monitoring efforts will include
measurements of gravel depth, gravel area, sediment size
distribution, number and size of boulders, and water depth and
velocity to evaluate whether augmented gravel sites provide
potential mountain whitefish spawning habitat. The licensee shall
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(v)

(vi)

prepare a compliance report following gravel and boulder placement
to confirm compliance with design specifications. Physical and
biological monitoring will be conducted to guide future
replenishment efforts.

Licensee shall conduct physical effectiveness monitoring beginning
in the ninth year following license issuance and every five years
thereafter to assess the need for gravel and boulder replenishment.
Licensee shall conduct biological monitoring for three consecutive
years following the fourth-year and tenth-year gravel placement, and
in the 15th, 20th and 25th year following license issuance.
Information obtained from the physical and biological monitoring
will be used to guide the design of the tenth-year gravel placement
sites and gravel and boulder replenishment. Based on the physical
and biological effectiveness monitoring, the FAWG may determine
remediation measures within the specified limits of the gravel
augmentation measure, as defined in the FAMP.

The reporting and implementation schedule for mainstem gravel
augmentation is summarized below.
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Protection, Mitigation, and Enhancement
(PM&E) Measure Activity

Schedule

Implementation Planning

Within three years of license issuance

Baseline Monitoring

Within three years of license issuance

Initial Construction of up to Four Sites

In the fourth year following license
issuance

Construction of Remaining Gravel Sites

In the tenth year following license issuance

Gravel/Boulder Replenishment

In the tenth year following license issuance
and every five years thereafter, as needed,
based on FAWG determination

Compliance Reporting

Following gravel placement or
replenishment

(In the fourth year and tenth years
following license issuance and every five
years thereafter)

Post-treatment Physical Monitoring

In the fifth, sixth, seventh, 11", 12" and
13th years following license issuance

Pre-replenishment Physical Monitoring

In the ninth and 14th years following
license issuance and every five years
thereafter

Biological Monitoring

In the fourth, fifth, sixth, tenth, 11th, 12th,
15th, 20th, and 25th year following license
issuance

(b)

Channel Modifications of Mainstem Trapping Pools at Project RM 30.3

(i) The licensee shall implement site modifications at the Cobble Sisters
within five years of license issuance.

(i) The licensee shall excavate a channel to connect mainstem flow to
three isolated pools at a large cobble bar near PRM 30.3 to reduce
the risk of fish becoming trapped during declining water surface
elevations. Spoils from excavation will be used to fill a fourth pool

near the channel margin.

(iii) The licensee shall conduct compliance monitoring at the Cobble
Sisters within one year following implementation of the measure.
Compliance monitoring will include documentation collected during
implementation, such as survey data and photographs of the site

before and after excavation.
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(iv) Licensee shall repeat physical measurements to evaluate whether the
site modifications continue to function as designed every ten years
following construction and following one in 25 year high flow
events. During the year following each physical monitoring effort,
the FAWG will determine if remediation measures are needed to
ensure that site modifications continue to satisfy design
specifications. The licensee will implement the required measures to
satisfy design objectives.

(v) The reporting and implementation schedule for channel excavation at
the Cobble Sisters is summarized below.

PM&E Measure Activity Schedule
Implementation Planning Within three years of license issuance
Implementation Within five years of license issuance
Compliance Report Within six years of license issuance
Every ten years following construction, and
Physical Monitoring following flows exceeding a 25-year
recurrence interval
Monitoring Report Within one year of physical monitoring

(c)  Mainstem Large Woody Debris at Tributary Deltas

(i) The licensee shall place two LWD jams at the Sullivan Creek delta
and one LWD jam at the deltas of Sweet, Slate and Linton creeks
(total of five LWD jams).

(if) Licensee shall place and maintain LWD jams in the thalweg in the
upper delta regions of the four tributaries to Boundary Reservoir
identified in subsection (c)(i) above to minimize use by non-
salmonids. The specific location and design of the LWD jams will
be determined during implementation planning by the licensee in
consultation with and subject to approval by the FAWG.

(iii) The licensee shall conduct implementation planning with final design
specifications to be approved by the FAWG. Implementation
planning will identify:

1. Specific locations for LWD jams at selected deltas
2. LWD jam design specifications for each location

3. Specific monitoring protocols
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(iv) Licensee shall complete construction of the LWD jams within ten
years following license issuance. The schedule for initial
construction of the Sullivan Creek delta log jams may depend on
upstream Mill Pond Dam removal activities.

(v) If permitting, landowner permission or other issues prevent
implementation within ten years following license issuance, the
licensee will determine, with approval from the FAWG, alternate
locations for installing LWD jams, or will identify and implement
alternative measures to provide additional cover in the tributary
deltas with a commensurate schedule and level of effort.

(vi) Licensee will implement compliance and effectiveness monitoring for
each LWD jam. The licensee shall conduct compliance monitoring
and will provide documentation to the FAWG and the Commission
that the measure has been implemented as specified. Effectiveness
monitoring will evaluate the need for LWD jam repair or
replenishment.

(vii) Licensee will issue a compliance report, including documentation
collected during construction, repair, or replenishment within one
year following implementation or repair of a LWD jam.

(viii) Licensee will conduct physical effectiveness monitoring during the
ninth year following the construction of a structure and at ten-year
intervals thereafter. In addition, licensee will conduct physical
effectiveness monitoring to determine continued compliance with
design specifications following major flood events (25-year event).
The results of the effectiveness monitoring will be used to support
adaptive management and adjustments to the PM&E measure during
repair or log replenishment of a structure.

(ix) Licensee will repair or replenish the LWD jams within one year
following physical effectiveness monitoring.

(x) Licensee will conduct three consecutive years of biological
effectiveness monitoring within the first ten years following
construction. Biological effectiveness monitoring will also be
conducted concurrent with physical effectiveness monitoring
through the term of the license.

(xi) The reporting and implementation schedule for mainstem LWD at
tributary deltas is summarized below.
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PM&E Measure Activity Schedule

Completed within ten years of license
issuance, except Sullivan Creek delta which
at the direction of the FAWG may be after
the tenth year following license issuance
depending on the influence of Mill Pond
Dam removal

Implementation

Within one year following construction,

Compliance Reporting repair or replenishment of LWD structures

In the ninth year following implementation,
and every tenth year thereafter; and after
flows exceeding a 25-year recurrence
interval

Physical Effectiveness Monitoring

Three consecutive years between initial
construction and first scheduled
repair/replenishment, and then concurrent
with physical effectiveness monitoring

Biological Effectiveness Monitoring

Within one year following physical or

Monitoring Report biological effectiveness monitoring

(d)  Boundary Reservoir Fish Community Monitoring and Evaluation of
Salmonid Predation at Select Tributary Deltas

(i) The licensee shall conduct fish community surveys to monitor changes
in fish population abundance and size structure of focal species over
time. Focal species will be westslope cutthroat trout, bull trout,
mountain whitefish, smallmouth bass, northern pikeminnow and
northern pike and may include other species as identified by the
FAWG. The study design and final implementation schedule will be
developed in consultation with and subject to approval by the
FAWG.

(i) The licensee shall conduct a fish community monitoring study in the
fifth year following license issuance and at five-year intervals
thereafter, unless otherwise directed by the FAWG. Planning for the
fish community monitoring study component shall be completed
during the calendar year prior to study implementation, and a
summary report of field activities will be completed within one year
of the completion of field surveys. The reporting and
implementation schedule for fish community monitoring is
summarized below.
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PM&E Measure Activity

Schedule

Fish Community Study Plan

Within four years of license issuance and every
fifth year thereafter

Conduct Fisheries Survey

In the fifth year following license issuance and
every fifth year thereafter

Survey Completion Report

In the sixth year following license issuance and
every fifth year thereafter

(i) The licensee shall conduct the predation study to quantify the
proportion of outmigrating native salmonids from select tributaries
that are being consumed by predatory fish within the selected
tributary deltas and determine consumption rates of select predators.
The licensee shall develop the study design and final implementation
schedule in consultation with and subject to approval by the FAWG.

(iv) If the results of the predation investigation identify that a significant
proportion of native salmonids are consumed by predators at
tributary deltas, licensee could implement potential non-operational
measures including predator control under the Entrainment
Reduction program in the FAMP to improve native salmonid

survival.

(v) The licensee shall conduct a tributary delta predation study in the
fourth year and 15th year following license issuance, unless
otherwise directed by the FAWG. A study plan will be completed
during the calendar year prior to study implementation, and a
summary report of field activities will be completed within one year
of the completion of field surveys. The reporting and
implementation schedule for the predation study is summarized

below.

PM&E Measure Activity

Schedule

Tributary Delta Predation Planning

By end of calendar year prior to conducting delta
predation study

Conduct Tributary Delta Predation

In the fourth and 15th years following license

Study issuance
Tributary Delta Predation Study Within one year following tributary delta
Report predation field surveys
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Article 9 (B). Upstream Fish Passage.

(a)

(b)

(©)

The licensee shall install, operate, maintain and monitor a single upstream
trap and haul fishway facility (upstream fishway or fishway) in the
Boundary Project tailrace as described in Section 5.2 of the Fish and
Aquatics Management Plan. The purpose of this fishway is to provide safe,
timely and effective passage for bull trout, cutthroat trout, and mountain
whitefish (target fish species) in the Project area for the license term and
any subsequent annual licenses.

The licensee shall work collaboratively with the Fish and Aquatics Work
Group (FAWG) and the approving agencies in all aspects of the fishway
development and implementation processes. All FAWG decisions
regarding fishway development and implementation are subject to the
approval of the Department of the Interior (DOI), United States Forest
Service (USFS), and the Washington Department of Ecology (Ecology).

General provisions

(1) The licensee shall design and construct this upstream fishway using
the best available scientific information, including but not limited to
the NMFS 2008 Anadromous Salmonid Passage Facility Design
Manual (Design Manual), taking into account the site specific
conditions at the Project, biological information specific to the target
species and other relevant information. The fishway shall be
operated consistent with fisheries management goals and objectives
for target species in the Pend Oreille River basin. In no case shall
attraction flows exceed 1,650 cfs (3% of maximum generation
discharge). The licensee must demonstrate that any departures from
the Design Manual will be effective at providing safe, timely and
effective passage for target species. The final design is subject to the
approval of DOI, USFS and Ecology.

(i) The licensee shall undertake a research and development phase of up
to 12 years to evaluate the fishway entrance design, entrance
location and attraction flow volumes that will achieve the purposes
of the facility. Within 12 years following license issuance (two
planning years, eight research years and two design years), the
licensee shall file with the Commission for approval, a plan to
install, operate and maintain an upstream trap and haul fishway. The
licensee shall complete construction of the upstream fishway within
two years of receiving the Commission’s approval and shall monitor
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(iii)

fishway operations for the license term and any annual licenses
issued for the Project.

The licensee shall ensure that the fishway includes a fixed
entrance(s) and a release location(s) at least one mile upstream of the
Boundary Dam. The release location(s) shall be determined by the
FAWG. Provided the fishway is constructed according to a design
that has been approved by DOI, USFS, and Ecology, and is operated
consistent with an approved installation, operation and maintenance
plan, and subject only to such minor modifications as are described
in section (g) below, the fishway will satisfy all applicable upstream
fish passage requirements.

(d)  Fishway development plan

(i)

Within two years of license issuance, the licensee shall file with the
Commission a Fishway Development Plan (FDP) for collecting site-
specific biological and engineering information required to site,
design and install the upstream trap and haul fishway. The licensee
shall implement the FDP for up to eight years. The FDP shall
include methods for identifying the following, among other things:

1. Site-specific hydraulic conditions in the tailrace of Boundary
Dam, under all operating scenarios

2. Proper location of the upstream fishway and entrance(s) given
site specific considerations of the Boundary Dam spillway,
sluiceway, powerhouse and tailrace area

3. Information on swimming performance, behavior, and
migratory pattern of target fish species downstream of the
dam sufficient to determine the appropriate location of the
fishway entrance(s) under all operating scenarios and related
environmental cues, including but not limited to temperature,
total dissolved gas, water velocity and lighting; fishway
attraction effectiveness shall be evaluated using target species
from upstream sources or that demonstrate upstream
migration behavior

4. Structures, devices and measures to allow adjustment of the

fishway entrance(s) and auxiliary flow as necessary to
effectively attract target fish species into the upstream
fishway including the influence of cooler attraction flow
water if incorporated into the test facility
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()

(i)

(iii)

5. Structures, devices, and measures to allow adjustment of
water flow, water velocity and water surface elevations within
the upstream fishway as needed to effectively convey target
fish species into the fish trapping device

6. Provisions for counting and evaluating fish passage through
the upstream fishway

7. Provisions for transport and release of fish upstream of the
dam

The licensee shall conduct studies pursuant to the FDP using the
most appropriate technology available, including mark and recapture
methods, as determined by the FAWG in consultation with a
Technical Advisory Committee (TAC) (see section (f) below). The
TAC will assist the licensee and the FAWG with the design of
upstream fish passage studies and analysis of study results. Target
fish species being evaluated will represent the size distribution of
migrating bull trout, cutthroat trout and mountain whitefish in the
Project area.

The licensee may evaluate prototype facilities within the eight-year
FDP implementation phase.

Fishway design and construction plan

(i)

(ii)

Within 12 years following license issuance (two planning years,
eight research years and two design years), the licensee shall file
with the Commission for approval, a Fishway Design and
Construction Plan (FDCP) to install, operate and maintain an
upstream trap and haul fishway at the Boundary Dam. The licensee
shall complete construction of the upstream fishway within two
years of receiving the Commission’s approval on the FDCP.

The licensee shall integrate the site specific and biological
information developed during the FDP implementation phase in the
FDCP. The FDCP shall include, but shall not be limited to:

(1) functional design drawings; (2) quantification of flows needed to
operate the fishway; (3) a proposed operations and maintenance
plan; (4) a schedule for installing the facilities; (5) the fishway
location, operational period, design flow range, trap holding pools,
crowder and brail systems; (6) sorting and transport provisions;

(7) sample/anesthetic/recovery tanks; and (8) structures, devices and
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()

(iii)

(iv)

measures to allow adjustment of auxiliary flow at the fishway
entrance(s) as necessary to effectively attract target fish species into
the upstream fishway.

The licensee shall develop the fishway design based upon the best
available scientific information, including the Design Manual. Any
departures from the Design Manual will be considered by the
FAWG based on compelling evidence and in consultation with the
TAC (see section (f) below). The licensee must demonstrate that
any departures from the Design Manual will be effective at
providing safe, timely and effective passage for target species. The
final design is subject to the approval of DOI, USFS and Ecology.

Within 12 months of initial fishway operation, the licensee shall file
with the Commission a Hydraulic Evaluation Report documenting
compliance with all design specifications.

Collaboration with the FAWG

(i)

(i)

(iii)

The licensee shall develop all plans and the fishway design, and
shall conduct all studies in collaboration with the FAWG. The
licensee shall convene a TAC consisting of fish passage design
experts to assist in developing all plans and designs. The licensee
shall select the fish passage design experts in consultation with and
subject to approval by the FAWG. Pursuant to the Settlement
Agreement, the TAC will provide recommendations to the FAWG
pertaining to the site, design and installation of the upstream fishway
as well as determine whether development of a computational fluid
dynamic or physical scale model of the Boundary Dam and
appurtenant facilities are necessary. Decisions regarding fish
passage design and evaluation are subject to the dispute resolution
provision of the Settlement Agreement.

When filing designs and plans, the licensee shall include:
documentation of consultation, copies of comments and
recommendations, and specific descriptions of how comments and
recommendations were accommodated by the licensee. If the
licensee does not adopt a recommendation from the FAWG or obtain
a required agency approval, the filing shall include its reasoning
based on Project specific information.

The licensee shall provide fishway design drawings (including
drawings for any prototype or test facilities to be evaluated) to the



20130320- 3036 FERC PDF (Unofficial) 03/20/2013

Project No. 2144-038

(@)

E-22

FAWG for review at the 30% (functional design), 50% and 90%
completion stage and the licensee shall consult with the FAWG at
each stage. For approval, a 100% final design shall be provided by
the licensee to DOI, USFS and Ecology at least two weeks prior to

filing with the Commission.

Compliance, effectiveness and long-term monitoring

(i)

(i)

Within 13 years following license issuance, the licensee shall file a
Post Construction Evaluation Plan (PCEP) with the Commission.

The PCEP shall include methods for documenting fish passage

efficiency, passage time, mortality, injury and fallback rates under a

representative range of operating scenarios and environmental

conditions. The licensee shall begin implementing the PCEP no
later than one year following completion of the Hydraulic Evaluation
Report and shall continue until safe, timely and effective passage is
demonstrated over a range of operating conditions within the first
five years of operation. The licensee shall modify the fishway based
on results of the evaluations and reevaluate fishway effectiveness
within this time frame and effort, as determined necessary by the
FAWG. PCEP implementation costs including evaluation, planning
and study permitting shall not exceed $1,000,000 (1 million dollars).

The following limitations shall apply:

1. The need for any modifications shall be determined by the

FAWG within five years of completing the Hydraulic
Evaluation Report and shall be based on information
collected from the PCEP.

2. For any fishway constructed pursuant to Design Manual

criteria (e.g., a fishway that includes attraction flow of 1,650
cfs) and approved by DOI, USFS, and Ecology, the licensee
shall make minor modifications including permitting, design
and construction for increasing fishway effectiveness within
an amount not to exceed 5% of facility construction costs.

3. For any fishway that includes departures from the Design

Manual, the licensee shall make minor modifications

including permitting, design and construction for increasing
fishway effectiveness within an amount not to exceed 10% of

facility construction costs.
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(iii)

(iv)

13 years after the PCEP evaluations and any related modifications
have been completed, the FAWG will determine the need and scope
for reevaluating fishway performance (including fish passage
efficiency, passage time, mortality, injury and fallback rates). The
licensee shall conduct all studies required by the FAWG under
typical project operations. If fishway performance has decreased
when compared to the initial PCEP evaluations, the licensee shall
implement any corrective measures determined necessary by the
FAWG to return performance to its previous level.

In addition, the licensee shall implement one year fishway
performance evaluation(s) at any time during the license term if
substantive changes occur in project operations, structures or
tailwater bathymetry (caused, for example, by severe flow events).
If performance has decreased when compared to the original PCEP
evaluations, the licensee shall implement any corrective measures
determined necessary by the FAWG to return performance to its
previous level.

(h)  Reporting and schedule

(i)

The licensee shall prepare annual reports summarizing information
related to monitoring, operations, problems encountered, program
status and results of activities during the previous 12 months. Once
the fishway has been installed and is operational, annual reports will
also quantify the number and condition of target fish species
captured and transported and the location of their release. Annual
reports will also document fishway operations including tailrace
water surface elevations, tailrace flow levels, fishway attraction
flows, hours of fishway operation and any maintenance or
operational issues identified over the year and repairs implemented
to resolve the issues.
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(i)  The implementation schedule for the upstream passage program is
summarized as follows:

Protection, Mitigation, and Enhancement

(PM&E) Measure Activity Schedule

Implementation Plan Within two years of license issuance

In the third through the tenth years

Fishway Design Research . .
following license issuance

In the tenth through the 12th years

Fishway Design L 4
following license issuance

Fishway Design Submittal to the

7 - Within 12 years of license issuance
Commission

Within two years of receiving the

Fishway Construction Commission’s approval of fishway design

Within two years of receiving the

Fishway Operation Commission’s approval of fishway design

Status Report Annually following license issuance

(i)
(i1) Article 9 (C). Reduction of Project Related Entrainment Mortality.

(iii) (@) The licensee shall develop and implement studies sufficient to
quantify the effects of entrainment on target species (bull trout, westslope
cutthroat trout and mountain whitefish) and to determine whether any
population of target fish species (i.e., a unique population that constitutes a
substantial percentage of fish in the Project area or that has a unique
evolutionary niche that requires special protection) or a substantial number
of target fish are affected by Project entrainment. Based on the results of
these studies, the licensee shall either build facilities at the Project to
improve Boundary Dam survival of target species or implement appropriate
non-operational measures to improve survival of target species pursuant to
the provisions of this program as described in Section 5.3 of the Fish and
Agquatics Management Plan.

(iv) (b) Successful implementation of this program by the licensee shall fully
mitigate for the effects of entrainment on target species by either:
(1) preventing entrainment at the Project, (2) reducing entrainment at the
Project and mitigating for the remaining effects, or (3) fully mitigating for
the effects of entrainment through other measures. The decision as to
whether entrainment is best addressed through options 1, 2 or 3 as defined
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(v)

(vi)

above, will be made by the licensee in consultation with the Fish and
Aquatics Work Group (FAWG) for approval by the Department of the
Interior (DOI), United States Forest Service (USFS) and the Washington
Department of Ecology (Ecology) based on site specific information
developed under this program.

(c) The licensee shall work collaboratively with the FAWG and the
approving agencies in all aspects of this program. All FAWG decisions
regarding the reduction of project related entrainment are subject to the
approval of DOI, USFS and Ecology.

(d) General provisions

(vii)

(viii)

(ix)

() The licensee shall implement this article in three phases:

(1) an initial entrainment assessment and evaluation phase will occur
from the first through the 18th year following license issuance at a
cost not to exceed $23,000,000 (23 million dollars);

(2) implementation of entrainment reduction measures (if needed)
scheduled for the 19th through the 33rd year following license
issuance at a cost not to exceed an additional $47,000,000

(47 million dollars), plus any unexpended funds from the
$23,000,000 (23 million dollars) allocated during phase 1; and

(3) reevaluation of entrainment related mortality and adaptive
management from the 34th year following license issuance through
the end of the license term with no funding limitations.

(i) The licensee shall design and implement all studies pursuant
to the best available science and shall use the most appropriate
techniques available at the time of the study. The licensee shall
design all studies to achieve a high level of statistical rigor and
precision (in consideration of fish available for study) satisfactory to
the FAWG. If requested by the FAWG, the licensee shall acquire
the assistance of technical experts experienced in salmonid
population theory, structure and dynamics to assist with study design
development and interpretation of results.

(iii)  The licensee shall develop and implement all plans, designs
and studies in consultation with the FAWG. The licensee shall
convene a Technical Advisory Committee (TAC) consisting of fish
passage design experts to assist them in developing all plans, designs
and studies. The licensee shall select the fish passage design experts
in consultation with the FAWG.
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(xi)

(x)

(e)
(xii)

(xv)

(iv) If atany time during this process, the licensee is required to
develop entrainment reduction facilities, design drawings shall be
provided to the FAWG for review at the 30% (functional design),
50% and 90% completion stage and the licensee shall consult with
the FAWG at each stage. The licensee shall allow a minimum of
30 days for the FAWG to comment and make recommendations
before filing any designs and plans with the Commission. A 100%
final design shall be provided to DOI, USFS, and Ecology for
approval two weeks prior to filing with the Commission. When
filing designs and plans, the licensee shall include documentation of
consultation, copies of comments and recommendations; and
specific descriptions of how comments and recommendations were
accommodated by the licensee. If the licensee does not adopt a
recommendation from the FAWG or obtain a required agency
approval, the filing shall include its reasoning based on Project
specific information.

Phase 1 — Entrainment assessment and evaluation
() Fish behavior and population studies

(xiin) 1. Within two years of license issuance, the licensee shall
file with the Commission for approval a Fish Behavior and
Population (FBP) study plan to: (1) determine swimming
performance, behavior and migratory patterns of target fish
species in the Project area; (2) determine whether any
population of target species or a substantial number of target
fish are affected by Project entrainment; (3) quantify the
abundance of target species outmigrating from selected
Boundary Reservoir tributaries; and (4) determine the
appropriate location of any entrainment reduction facilities
that may be needed in the future.

(xiv) 2. Upon Commission approval, the licensee shall
implement the FBP for a period of thirteen years. The
licensee shall, in consultation with the FAWG, review the
study plan every three years and shall make modifications to
the FBP as appropriate based on data collection results.

(i)  Dam passage survival studies

(xvi) 1. Within 15 years of license issuance, the licensee shall
file with the Commission for approval a three-year Dam
Passage Survival (DPS) study plan. The licensee shall
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develop the study plan in consultation with the FAWG and
shall implement the plan in years 16 through 18 following
license issuance. The licensee shall, in consultation with the
FAWG and for approval of DOI, USFS, and Ecology,
determine dam survival by calculating the survival rate of
target species passing through the Boundary Project
powerhouse, sluiceways and spillways over the three-year
study period.

(xvii) (ili)  Forebay hydraulic study

(xviii) 1. Concurrent with development of the DPS study plan,

the licensee shall also, in consultation with the FAWG and
with the assistance of the TAC, design a study plan to assess
hydraulic conditions in the Boundary Dam forebay under all
Project operations. The Hydraulic study plan shall include
field measurements and may require development of a
computational fluid dynamic, or physical scale model of
Boundary Dam and its appurtenant facilities. This study plan
will support the development of dam passage survival
estimates under a wide range of operating scenarios and
environmental conditions, and will assist in the development
of entrainment reduction facilities if needed.

(xix) (iv)  Funding

(xx)
xxi)  (f)
(xxii) (i)

1. This 18 year evaluation phase shall not exceed
$23,000,000 (23 million dollars).

Phase 2 — Implementation of entrainment reduction measures

Upon completion of the FBP, DPS and Hydraulic studies

(estimated at the 18th year following license issuance), the licensee
shall, in consultation with the FAWG and for approval by DOI,
USFS, and Ecology, determine whether a population (i.e., a unique
population that constitutes a substantial percentage of fish in the
Project area or that has a unique evolutionary niche that requires
special protection) or a substantial number of target fish, are affected
by Project entrainment. Based upon this decision, the licensee shall
take one of the following actions:

(xxiii) 1. If Boundary Dam survival of target species greater

then four inches is less than 60 %, the licensee shall design,
build, operate, maintain, monitor, and, as needed, modify



20130320- 3036 FERC PDF (Unofficial) 03/20/2013

Project No. 2144-038 E-28

facilities at the Project to improve Boundary Dam survival of
target species. The licensee shall develop the facilities with
the assistance of the TAC, in consultation with the FAWG,
and for approval by DOI, USFS and Ecology.

(xxiv)  The licensee shall file a plan for the installation,

(xXxv)

operation, maintenance and evaluation of the facilities with
the Commission for approval within two years of the 18th
year following license issuance Decision Point. Facility
designs shall include, but are not limited to: (1) functional
design drawings of the proposed facilities, (2) a preliminary
operations and maintenance plan, (3) a schedule for installing
the facilities, (4) a post construction evaluation plan, and (5)
provisions for short and long-term monitoring and adaptive
management.

2. If Boundary Dam survival of target species greater
then four inches is greater than 60 %, the licensee shall
implement non-operational measures to improve Project
survival commensurate with the Project’s effects on a target
species. The licensee shall identify, prioritize, implement and
monitor non-operational measures in consultation with the
FAWG subject to the approval of DOI, USFS and Ecology.

(xxvi)  The licensee shall submit a plan and schedule for

implementing these measures within one year of the 18th year
following license issuance Decision Point.

(xxvii)3. Beginning in 19th year following license issuance, if

(xxviii) (g)
(xxix) (i)

entrainment reduction measures are determined to be
necessary, the licensee shall make available up to an
additional $47,000,000 (47 million dollars) through the 33rd
year following license issuance (plus any unexpended funds
from the $23,000,000 (23 million dollars) allocated for
studies during the 18 year evaluation phase) to either build
facilities at the Project, to improve Boundary Dam survival of
target species or implement appropriate non-operational
measures to improve survival of target species.

Phase 3 — Reevaluation and adaptive management

Based upon monitoring conducted between the 19th and 33rd

year following license issuance, the licensee shall, in consultation
with the FAWG, determine whether a population or a substantial
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number of target fish continue to be affected by Project entrainment.
Based upon the results of the reevaluation, the licensee shall take
one of the following actions.

(xxx) 1. If Boundary Dam survival of target species greater
then four inches is less than 60 % the licensee shall, in
consultation with the FAWG, construct a new facility, expand
the existing facility, or make operational changes to improve
Boundary Dam survival only if it has been determined that:
(1) a population (i.e., a unique population that constitutes a
substantial percentage of fish in the Project area or that has a
unique evolutionary niche that requires special protection) or
a substantial number of target fish, continue to be affected by
Project entrainment; and (2) the proposed facility or
operational change has a high likelihood of reducing
entrainment effects on a unique population or a substantial
number of target fish. Required facilities will be developed
by the licensee with assistance from the TAC in consultation
with the FAWG for approval by DOI, USFS and Ecology.

(xxxi) If a new facility or expansion of an existing facility is
required, the licensee shall file a plan for the installation,
operation, maintenance and evaluation of the facilities with
the Commission for approval within two years of the 34th
year following license issuance Decision Point. Facility
designs shall include, but are not limited to: (1) functional
design drawings of the proposed facilities, (2) a preliminary
operations and maintenance plan, (3) a schedule for installing
the facilities, (4) a post construction evaluation plan, and
(5) provisions for short and long-term monitoring and
adaptive management.

(xxxii)  If operational changes are determined appropriate, the
licensee in consultation with the FAWG and subject to the
approval of DOI, USFS and Ecology, shall file a plan for
timing, frequency and magnitude of proposed operational
changes within two years of the 34th year following license
issuance Decision Point. Any operational changes would not
be implemented until they received Commission approval.

(xxxiii)  Information available in the 34th year following
license issuance may suggest that alternative forms of
mitigation would better address Project effects. Insuch a
case and with the approval of DOI, USFS and Ecology, the
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licensee shall implement these alternative mitigation
measures at a level of effort commensurate with the Project’s
effects on a target species (i.e., on a unique population or a
substantial number of target fish).

(xxxiv) 2. If Boundary Dam survival of target species
greater then four inches is greater than 60 %, the licensee
shall implement new or continue non-operational measures as
needed to address Project effects with a level of effort
commensurate with the Project’s effects on a unique
population or a substantial number of target fish. Such non-
operational measures shall be determined by the licensee in
consultation with the FAWG and subject to the approval of
DOI, USFS and Ecology.

(xxxv) (h)  Reporting and schedule

(xxxvi) () As part of the entrainment reduction program, the
licensee shall prepare annual reports summarizing information
related to study design, monitoring, operations, problems
encountered, program status and results of activities during the
previous 12 months. If an entrainment reduction facility is
constructed, the annual report will quantify the number and
condition of target fish species captured and transported and the
location of their release. It will also document operations including
forebay flow and water surface elevations, facility flows, hours of
facility operation and any maintenance or operational issues
identified over the year and repairs implemented to resolve issues.
The licensee shall provide the annual reports to the FAWG for a 30-
day review. Comments and recommendations by the FAWG will be
included in the annual reports submitted to the Commission along
with specific descriptions of how any comments were
accommodated in the report. If recommendations are not adopted,
the Commission filing will include the licensee’s explanations based
on Project-specific information.

(xxxvit) (i) The implementation schedule for the entrainment
reduction program is summarized in the following table:

Protection, Mitigation, and
Enhancement (PM&E) Measure |Schedule
Activity
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Research and Monitoring Study Plan
and Initiation of Study Components

Within two years of license issuance

Conduct Research and Monitoring

In the third through 15th years following
license issuance

Calculate Dam Survival

In the 16th through 18th years following
license issuance

Hydraulic Evaluations and
Conceptual Facility Design

In the 16th through 18th years following
license issuance

Entrainment Reduction Measure
Decision

In the 18th year following license issuance

Implement Non-operational
Measures

or
Design, Build, Operate, Monitor and
Modify Facilities

In the 19th through 33rd years following
license issuance

Re-evaluate Project Entrainment

In the 34th year following license issuance

Implement Non-operational
Measures

or
Construct New Facility, Expand
Existing Facility

or
Implement Operational Measures

Beginning in the 34th year following license
issuance and thereafter through remaining
license term

Status Report

Annually following license issuance

Article 9 (D). Tributary Non-native Trout Suppression and Eradication.

The licensee shall implement non-native salmonid suppression and
eradication activities in portions of 23 waterbodies in the Boundary
Reservoir watershed as described in Section 5.4.2 of the Fish and

Aquatics Management Plan (FAMP).

(a) Within one year of license issuance, the licensee shall submit to the
Commission an integrated schedule approved by the Fish and Aquatics
Work Group (FAWG) for the implementation of non-native salmonid
suppression and eradication activities. The schedule shall be coordinated
with tributary enhancement activities and native salmonid conservation
activities required by the FAMP. The integrated schedule shall prioritize
activities and include milestones for completing design, consultation,
regulatory review, permitting and implementation. The general schedule
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included in the FAMP will guide the development of the integrated
schedule to be filed with the Commission.

(b) The licensee’s level of effort for suppression may vary among stream
reaches but shall be consistent with an average of six electrofishing efforts
of one to three passes per reach every ten years from the start of
implementation through the remainder of the license term.

(c) Eradication of non-native salmonids by the licensee shall be consistent
with a level of effort associated with three chemical treatment applications
assuming the use of antimycin, rotenone or an equivalent fish toxicant.

(d) The licensee shall annually review scheduled activities in consultation
with the FAWG as necessary to consider proposed changes in the
upcoming year's efforts, including consideration of alternative suppression
and eradication measures. Following FAWG approval of the
iImplementation measures, the licensee shall develop specific plans, obtain
all necessary permits and complete any required environmental reviews
such that the measures can be implemented pursuant to the approved
schedule.

(e) The licensee shall use adaptive management strategies, in consultation
with and subject to approval of the FAWG, for implementing non-native
salmonid eradication and suppression measures. Adaptive management
will be based on reach-specific conditions and objectives.

(f) The licensee shall document compliance in annual reports. The reports
will describe activities completed during the year and identify any proposed
modifications for the following year. The reporting and implementation
schedule for non-native trout suppression and eradication is summarized

below:

Protection, Mitigation, and Measure Activity Schedule

Enhancement (PM&E)

Implementation Schedule Within one year of license issuance

Implementation Planning One to two years in advance of the
scheduled implementation year for each
waterbody

Implementation in Sullivan Creek and Begins within one to ten years of license
Tributaries iIssuance
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Implementation in Sweet Creek

Begins within 20 years of license
iIssuance

Implementation in Slate Creek, Uncas
Gulch and Flume
Creek

Begins within 11 to 15 years of license
iIssuance

Implementation in Pewee Creek, Lime
Creek, Lake
Lucerne and Sand Creek

Begins within 16 to 20 years of license
iIssuance

Annual Reports

Following each year suppression or
eradication efforts occur

Eradication Effectiveness Monitoring
and Reporting

Within one year following treatment
activities

Article 9 (E). Tributary Fish Community and Aquatic Habitat Measures.

(a) The licensee shall implement the following aquatic habitat measures,
pursuant to the general provisions identified below and the detailed
provisions included in the Fish and Aquatics Management Plan (FAMP),

Sections 5.4.3 through 5.4.10.

(b) Specific aquatic habitat measures include the following:

(1) Within ten years of license issuance, the licensee shall
complete riparian improvements and stream channel
enhancement in Sullivan Creek from river mile (RM)
0.30 to RM 0.54. In consultation with the FAWG, the
schedule for implementation of this measure may be
modified dependent upon the Mill Pond Dam
decommissioning schedule.

(i)  Within ten years of license issuance, the licensee shall
complete stream and riparian improvements in
Sullivan Creek from RM 2.3 to RM 3.0 and North Fork

Sullivan Creek.
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(i)  Within ten years of license issuance, the licensee shall
complete Large Woody Debris (LWD) placement and
road improvements in Sullivan Creek and selected
tributaries upstream of the confluence with Outlet
Creek.

(iv)  Within 20 years of license issuance, the licensee shall
complete culvert replacements and LWD placement in
tributaries to Boundary Reservoir.

(v)  Within 20 years of license issuance, the licensee shall
complete riparian planting, culvert replacement, and
channel reconstruction measures in Linton Creek from
RM 0.00 to RM 0.24.

(vi)  Within 20 years of license issuance, the licensee shall
complete riparian and channel improvements in Sweet
Creek from RM 0.0 to RM 0.6.

(vii)  Within 25 years of license issuance, the licensee shall
complete habitat enhancement in Tier-2 tributaries to
the Boundary Reservoir.

(viii) The licensee shall complete restoration of dispersed
recreation sites located in Sullivan Creek riparian
areas consistent with the schedule detailed in the
FAMP.

The specific scope of each measure is detailed in the FAMP.

(c) By the end of the first year following license issuance, the licensee shall
submit to the Commission an integrated schedule that has been approved
by the Fish and

Aquatics Work Group (FAWG) for the implementation of these measures.
The licensee shall coordinate the schedule with tributary non-native
salmonid suppression and eradication activities and native salmonid
conservation activities required by the FAMP. The integrated schedule
shall prioritize activities and include milestones for completing design,
consultation, regulatory review, permitting and implementation. The
timelines included in the FAMP will guide the development of the
integrated schedule to be filed with the Commission.
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() The licensee shall develop specific plans for each measure
according to the integrated schedule in paragraph (c). Each plan
shall include specific goals, objectives, cost estimates, anticipated
restoration techniques, maintenance requirements and monitoring
plans and methods. Specific, measurable success criteria shall also
be developed by the licensee in consultation with the FAWG and
included for each measure. For each measure that includes a
construction component, the plan will include final construction
drawings. Where applicable, measures should be addressed on a
programmatic basis.

(d) The licensee shall develop all plans pursuant to Article 2 and the
FAMP. As part of the integrated schedule in paragraph (c), licensee shall,
in consultation with and approval by the FAWG, develop a Tributary
Management Plan (TMP) including a subsection for each tributary that will
receive treatments. The Tributary Management Plan shall provide a
coordinated approach for implementing tributary habitat restoration
measures. The TMP will identify appropriate target fish population sizes
and species to be achieved through implementation of measures in the
FAMP. The licensee shall include a schedule and scope of treatments for
each tributary to ensure that treatments are complementary to the
population and habitat goals.

(e) Once a restoration measure has been completed, the licensee shall
evaluate the measure every eight years for the license term to ensure
continued compliance with success criteria specific to measures and
developed in consultation with and approved by the FAWG. If a restoration
measure falls below success levels as determined through eight-year
effectiveness monitoring, the licensee shall, within 60-days, develop a plan
for repairs to correct the deficiencies, including a schedule for proposed
work and further monitoring, in consultation with the FAWG. A summary of
repairs will be included in the annual report. In addition to the eight-year
effectiveness monitoring, the licensee shall annually, and following major
(25 year) flood events, inspect measures as described in the FAMP. The
licensee shall include the results of all monitoring and summary of repairs
in the annual reports filed with the Commission.

(f) In the event that any of the above measures cannot be implemented,
alternative measures will be implemented as provided in the FAMP.

Article 9 (F). Mill Pond Dam Site Monitoring and Maintenance.
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(a) As provided in Section 5.5 of the Fish and Aquatics Management Plan
(FAMP), the licensee shall, beginning at the point in time when the
Commission determines that the Mill Pond Decommissioning Plan for
Pend Oreille PUD’s surrender of its license for the Sullivan Creek Project
has been completed, monitor and provide maintenance where necessary,
to the area covered by the Mill Pond Decommissioning Plan for ten years
(with monitoring in the second, fourth, sixth and tenth years) and once
every eight years thereafter to ensure:

(i) stream channel is functioning in accordance with the
design criteria

(if) vegetation is becoming established
(i) control of non-native plant species

(b) Within one year from when the Commission determines that the Mill
Pond Decommissioning Plan for Pend Oreille PUD’s surrender of its
license for the Sullivan Creek Project has been completed, the licensee
shall develop plans and protocols for monitoring and maintenance of the
Mill Pond Dam site in consultation with the Fish and Aquatics Work Group
(FAWG) and subject to approval by United States Forest Service and the
Washington Department of Ecology.

(b)  After any major flood event in Sullivan Creek, the licensee shall
evaluate the site to determine whether the stream channel
continues to meet design criteria. The licensee will undertake any
measures necessary to assure that the stream channel is
meeting agreed to design parameters. In the event of flows
greater than a flood event having a 100-year recurrence interval,
the licensee will not be responsible for repair of stream
restoration measures that may have been damaged from such an
event.

Article 9 (G). Native Salmonid Conservation Program.

(a) The licensee shall implement provisions of the Fish and Aquatics
Management Plan (FAMP), Section 5.6, to design, construct and operate a
fish propagation facility for the production of native salmonids to
supplement tributaries draining into the Boundary Reservoir. The licensee
shall release propagated native salmonids to supplement existing
populations, or to introduce native salmonids of resident and/or migratory
life histories into reaches where they are not currently present. Target
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release sites will include those reaches where non-native trout have been
actively suppressed or where high quality, but underutilized habitat is
available in tributaries draining into the Boundary Reservoir.
Supplementation of native salmonids is expected to complement non-
native trout suppression and/or stream habitat improvement activities. The
licensee shall be responsible for the appropriate marking of all outplanted
fish for the purpose of identifying these fish during future monitoring efforts.

(b) The initial capacity of the facility will be up to 45,000 eyed eggs, fry, or
fingerling (three to four inch) fish per year and multiple age class
broodstock (capacity of 1,000-2000 pounds). Annual production will be
commensurate with the need to outplant fish in tributaries draining into the
Boundary Reservoir

(c) Licensee will design the facility to simultaneously propagate two
species of fish and several year classes (life stages); selection of species,
stocks and lifestages to be produced would be determined in consultation
with and subject to approval by the Fish and Aquatics Work Group
(FAWG). In addition, licensee will ensure the facility will have the capacity
to sustain the necessary numbers of broodstock fish to produce the
number of eggs, fry or fingerlings for the purposes of the Conservation
Program.

(d) Licensee shall use a multi-step approach to implement this measure.
The licensee shall complete each step in consultation with and subject to
approval by the FAWG. Preliminary planning suggests that the 40-acre
Washington Department of Fish and Wildlife (WDFW) parcel on Skookum
Creek, which formerly included the Usk Hatchery, is a potential location for
the propagation facility.

(i) The first step for the licensee in the development of the native
salmonid conservation facility shall be to confirm the feasibility of the
Usk Hatchery site. If this site proves to be infeasible, the licensee will
consider alternatives including purchase or funding of an alternate
existing facility, or development at a new site with an appropriate
source of water. If a feasible site cannot be identified, the licensee
will re-direct mitigation efforts towards the purchase of suitable eggs,
fry or fingerlings from another source to meet population goals or
toward commensurate protection, mitigation, and enhancement
(PM&E) measures as determined in consultation with and subject to
approval by the FAWG.
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(i) The second step for the licensee shall be to complete
implementation planning that includes the following:

1. Goals and policies of federal and state agencies and the
Kalispel Tribe regarding conservation facilities and native
salmonid recovery

2. Risks and benefits of supplementing bull and/or westslope
cutthroat trout in the Project area

3. Mitigation measures to be used to reduce risk (e.g., of
spreading disease, domestication, etc.)

4. A conceptual level description and engineering design for
the facility, with specifications

5. Description of any off-site facilities or techniques that could
be used as part of release strategies (e.g., acclimation and
volitional release ponds, streamside or instream incubation of
eyed eggs, etc.)

6. Sources and techniques to be used for collecting
broodstock

7. Target production levels by life stage
8. A hatchery genetics management plan

(i) The third step for the licensee shall be preparation of draft and
final engineering plans for the facility, completing any required
regulatory review (e.g., NEPA compliance) and obtaining any
needed permits. Following approval of final design and permitting,
the licensee will construct the facility and fund operation and
maintenance for the license term.

(e) The licensee shall complete implementation planning within three years
of license issuance and the facility will be operational within six years of
license issuance.

(f) The licensee shall prepare a construction compliance report within one
year following construction of the facility that will document any variances
from the implementation planning, engineering and construction steps.
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(g) Prior to the fish conservation facility being operational, the licensee
shall annually summarize its fish conservation activities of the previous 12
months. Once the facility is operational, the licensee shall annually
summarize the following information:

0] numbers, lifestages, size and species of fish produced,;
(i)  timing and locations of releases;

(i)  percent survival between life stages;

(iv)  results of effectiveness monitoring;

(v) disease outbreaks, other problems and remedies that were
implemented to reduce the risk of problems reoccurring; and

(vi)  (vi) effectiveness monitoring in (j).

(h) The licensee shall file status reports every five years that summarize
the annual reports and provide more detailed analysis and assessment of
trends in the data. The five-year status reports will also describe any
changes in production or release strategies developed in consultation with
and subject to approval by the FAWG and the rationale for implementing
the changes.

(i) Licensee, in consultation with and subject to approval by the FAWG,
shall establish population goals for the Conservation Program by
determining appropriate tributary target fish populations desirable for the
purpose of establishing self-sustaining, native stocks of fish. Optimal
outplanting strategies for achieving population goals will be identified by
the licensee in consultation with and subject to approval by the FAWG
through monitoring and evaluating multiple outplanting strategies that
consider appropriate fish sizes, outplanting densities, frequency and
timing. Each outplanting strategy will have independent markers/identifiers
for analysis (e.g., otolith marks utilizing calceine, thermal, strontium
chloride). The licensee shall monitor the initial success of outplanted native
salmonids and conduct periodic monitoring until population goals are
achieved. The licensee shall evaluate the reproductive success of
outplanted

native salmonids to determine, in consultation with and subject to approval
by the FAWG, if population goals are met. The licensee shall adjust the
conservation schedule and numbers subject to approval of the FAWG.
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() In consultation with the FAWG, the licensee shall evaluate the
effectiveness of the Conservation Program, including the success of
alternate outplanting strategies, reproductive success of outplanted fish, or
other aspects of the Conservation Program pursuant to the FAMP. The
results of effectiveness monitoring will be included in the annual report.

(k) The reporting and implementation schedule for the native salmonid
conservation facility is summarized below.

PM&E Measure Activity Schedule

Complete Implementation Planning Within three years of license issuance

Facility Draft and Final Engineering Within four years of license issuance

Plans

Facility Construction Within six years of license issuance

Begin Operations Within six years of license issuance

Construction Compliance Monitoring Report Within seven years of license
iIssuance

Annual Reports Every year

Five-year Status Reports Every fifth year

Article 9 (H). Recreational Fish Stocking Program.

(a) The licensee shall implement provisions of the Fish and Aquatics
Management

Plan (FAMP), Section 5.7, to provide for the annual stocking of
approximately 11,678 pounds of trout in 18 lakes within a 15-mile area
around the Project beginning no later than within two years of license
iIssuance.

(b) Trout species stocked in these lakes will consist of westslope cutthroat,
rainbow, rainbow triploid or tiger trout, and may include fall fry, fingerlings,
spring fry and catchable-size fish. The number, size and species of fish,
planting schedule and location may be adjusted by licensee in consultation
with and approval by Washington Department of Fish and Wildlife
(WDFW).
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(c) Within one years of license issuance, the licensee shall, in consultation
with and approval by WDFW, complete implementation planning to
identify:

(i) Pre-stocking monitoring protocols

(if) Source of fish

(i) Number, size and species of fish, planting schedule and location
(iv) Stocking protocols

(d) The licensee shall provide for annual monitoring and evaluation of
lakes receiving the stocked fish prior to the springtime opening day of trout
season. At least six of the lakes receiving stocked fish will be monitored
each year on a rotating subset of the 18 lakes. Monitoring activities will
consist of yearly fall or preopening day spring index gillnetting to evaluate
recruitment of planted trout fry, trout growth rates, relative trout
abundance, and detection of illegally introduced and/or undesirable fish
species. Survey timing, location and protocol will be developed by the
licensee in consultation with and approval by WDFW.

(e) The licensee shall provide for opening day creel census on two lakes
per year.

Lakes to be creel-sampled will be selected each year in consultation with
the WDFW.

() The licensee shall prepare an annual report identifying the amount, size,
species, timing and location of stocking efforts. The licensee shall also
prepare the results of monitoring and evaluation activities, activities
planned for the upcoming year and highlight any proposed changes from
previous protocols.

Article 9 (I). Fund for Habitat Improvements in Tributaries to Sullivan
Lake.

(a) Within one year of license issuance, licensee shall establish a $2.5
million (2.5 million dollar) fund called the Sullivan Lake Upper Tributary
Fund in an interest bearing account for improving aquatic habitat in Harvey
Creek, Noisy Creek and Jungle Creek as described in Section 2.8 of the
Fish and Aquatics Management Plan (FAMP).
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(b) Licensee shall have no obligations for any other habitat measures in
tributaries to Sullivan Lake other than the Sullivan Lake Upper Tributary
Fund.

(c) Licensee shall make fund distributions for measures in tributaries to
Sullivan Lake in installments at the discretion of the Fish and Aquatic Work
Group (FAWG) for planning and implementation activities.

(d) In the event that there are any unexpended funds in the Sullivan Lake
Upper Tributary Fund after the measures described above have been
completed, licensee shall use such unexpended funds for purposes of
achieving additional habitat improvement in tributaries to the Boundary
Reservoir as directed by the FAWG.
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Article 10. Escalation.

(a) Unless otherwise indicated, all costs or payment amounts specified
in dollars in the New License and Management Plans shall be
deemed to be stated as of the year 2009, and licensee shall
escalate such sums as of January 1 of each following year (starting
in January 2012, or in the year preceding the Commission License
issuance, whichever is later) according to the following formula:

AD =D x (NGDP)/(IGDP)
Where:

AD = Adjusted dollar amount as of January 1 of the year in which the
adjustment is made

D = Dollar amount prior to adjustment

IGDP = “GDP-IPD” for the third quarter of the year before the previous
adjustment date
(or, in the case of the first adjustment, the third quarter of the year 2009)

NGDP = “GDP-IPD” for the third quarter of the year before the current
adjustment date

(b) “GDP-IPD” is the value published for the Gross Domestic Product
Implicit Price Deflator by the United States Department of Commerce,
Bureau of Economic Analysis in the publication Survey of Current
Business, in the third month following the end of the applicable quarter. If
that index ceases to be published, any reasonably equivalent index
published by the Bureau of Economic Analysis may be substituted upon
approval by the Commission. If the base year for “GDP-IPD” is changed or
if publication of the index is discontinued, the licensee shall notify the
Commission as soon as possible and recommend, after consultation with
the Settlement Agreement Parties, adjustments or an alternative index that
achieves the same economic effect.
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