THE MunNicipAlL CourRT OF SEATTLE

Ron A. Mamiya
Presiding Judge

To: Susan Cohen, City Auditor

Attention: Virginia B. Garcia \

From: Ron A. Mamiya, Presiding Jud ‘ .
Date: July 30, 2007 |

Re: Formal Comments On Public Defense Audit

Thank you for the opportunity to both participate in the audit and to review the final draft
before its release.

In December of 2005, when Councilmembers Licata and Mclver asked your office for
assistance in reviewing public defense services, they requested that the following areas be
included in the audit:

Whether the new contracting method is succeeding in maintaining service quality
Whether the change in the defense contact has any role in the escalating jail population
Training and experience of attorneys

% of charges set for trial

% of charges that go to trial

% of charges with different dispositional outcomes

Tools that determine client satisfaction

Perspectives from judges, pro tems and prosecutors

The court has reviewed the final draft and has submitted specific comments about each issue
and recommendation on the attached matrix.

The audit seems to have addressed most of the technical, data-driven issues noted above but,
as we have stated in previous interviews with you, it is difficult to evaluate whether the
Primary Defender (ACA) is “succeeding in maintaining service quality” without looking at
ACA’s entire body of work in Municipal Court.

As you know, ACA provides attorneys for defendants appearing at the in-custody arraignment
calendars, the out-of-custody arraignment calendars (for Domestic Violence, Criminal Intake,
DWLS 3 Intake, DUI and Bail-outs), the Mental Health Court and the Community Court.

The quality of representation at these initial appearance calendars is just as critical as
individual case assignments and can, in fact, have a great impact on the overall quality and
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cost of the criminal justice system. The audit is incomplete without evaluating ACA’s role
and performance in these venues. Although most of the attorneys who staff these calendars
do not carry a traditional caseload, they must deal with a high volume of defendants each day,
provide effective legal representation and recommend appropriate outcomes. The level of
performance by the Primary Defender on any of these calendars would have a significant
effect throughout the criminal justice system.

One question the court anticipated being addressed was whether there was any significant
difference in the way King County’s Office of Public Defense (OPD) administered public
defense services in Municipal Court than in the way the City of Seattle’s Office of Policy and
Management (OPM) currently manages them. Although the audit does contain some
recommendations related to OPM, this overall question does not seem to be addressed by the
audit. (The court has asked to see the audit responses from OPM, ACA and TDA. Comments
from these agencies might have helped the court gain better insight into the management of
the Primary and Secondary contracts by OPM. So far, however, the court has not been
provided with copies of these responses.)

An additional comment relates to the Status Report on Public Defense In Washington State,
issued in January 2007. This report was prepared through the Washington State Office of
Public Defense, with the assistance of an Advisory Committee which consisted of retired
judges, state representatives, attorneys and AOC staff. The Washington State Office of Public
Defense has $100,000 in grant funding available for local jurisdictions to use for improving
public defense services. The court would strongly recommend that the city apply for some of
this grant money and commission a similar report and undertake a more comprehensive
review of public defense services in the city of Seattle, including issues related to
administration, attorney and agency performance, and assigned counsel protocols.

In closing, let me say that the court believes high quality public defense services are critical to
the court’s mission, as well as critical in informing public perceptions in such areas as access
to justice and fairness. Ensuring that appropriate public defense standards enumerated in
RCW 10.101 are reflected in SMC 121501 is critical to the provision of quality services to our
public. To the extent that your audit has reinforced these concepts, thank you.

Please let us know if you have any questions about our specific responses on the attached
matrix.

cc: SMC Judges
Yolande E. Williams, Court Administrator
Bob White, Chief Clerk
City of Seattle Public Safety, Governmental Relations and Arts Committee
Regina LaBelle, Legal Counsel, Office of the Mayor
Doug Carey, Assistant Director, Department of Finance
Dave Chapman, Director, Associated Counsel For The Accused
Floris Mikkelsen, Director, The Defender Association



City Auditor’s Public Defense Summary of Analysis

Revised 7/30/07

1. Attorney Caseloads <om <mm,‘ Old system measured caseload differently - Found issues with new Yes
method to count caseload.

R1. Based on our review of industry standards, legal literature, interview comments, and attorney caseloads, we recommend that OPM, in its role as
administrator of the City’s public defense contracts, conduct compliance reviews of attorney caseloads in its annual audits of the public defense agencies. In
reviewing caseloads, OPM should consider the number of cases attorneys are handling by determining the number of cases assigned relative to the number of
cases closed, and/or assess the amount of time attorneys spend on cases. Furthermore, OPM should consider requiring agencies to adhere to monthly or quarterly
caseload standards, and review cases on that basis in addition to reviewing annual attorney caseloads. OPM should provide the audits’ results to the City Council

and SMC.

R2. The City should clarify the definition of attorney caseload in City Ordinance 121501 to indicate that caseload refers to cases assigned. The definition of
caseload in the City’s contracts with public defense agencies should be changed to be consistent with the definitions contained in the ordinance.

R3. The City should have a larger secondary public defense agency. To determine the secondary agency’s FTEs, OPM’s analysis should include tracking the
number of times the secondary agency’s attorneys are required to appear simultaneously in multiple courtrooms for hearings. OPM should provide the results of
these analyses to the City Council and SMC.

SMC comment: The court has requested council to review Ordinance 121501, particularly the 380 caseload standard, and incorporate additional
criteria to measure attorney performance and compliance with public defense standards. The court has also asked OPM and council to determine a
better way to fund in order to provide for more effective attorney FTE coverage.

2. Attorney-Client Yes Yes Issues under both systems: OPM only looked at 10 cases. Yes
Contacts
R4. OPM should expand the number of case files it reviews during its annual public defense agency audits to determine whether attorneys are meeting with
clients according to contract terms, and require corrective measures by an agency if it does not adhere to the contract. At a minimum, 30 cases should be
reviewed, which is a common “rule of thumb” for audits, regardless of the size of the population being sampled. The OPM audits should also include an
examination of agency files to determine whether agency attorneys are complying with the requirement to meet with their clients no later than one day before the
pre-trial hearing.

SMC comment: The court agrees that case files audits are an effective measure. If the purpose of such a review is to determine when attorney-client
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contact occurred, OPM is qualified to perform that function. However, if case file audits are intended to review other issues, someone with legal
background should perform this audit.

RS5. Public defense agency forms should be revised to indicate whether the agencies are meeting the 24 hour in-custody client contact requirement, and when the
first attorney contact with the client is made.

SMC comment: Agree.
R6. To help determine whether contract requirements related to defendant contacts are being met, OPM should clarify what constitutes assignment of a case.

SMC comment: Agree. People should understand the hand-offs from indigency screening to referral to agency, to conflicts check, to actual assignment
of the case to agency attorney or to secondary agency or assigned cousnel.

R7. Although agencies are allowed to use phone calls and letters to meet attorney-client contact contract requirements, only in situations in which locating a
client or a client’s unwillingness to meet prevents attorneys from meeting with clients should a phone call or letter meet the contract requirements related to
attorney contact.

SMC comment: Agree. This should be clarified in new contracts.

R8. The public defense agencies should document evidence of attorney contacts with clients by including agency letters documenting the date of the contact in
their client files.

SMC comment: Agree.

R9. OPM should work with SMC to conduct an annual or biannual client satisfaction survey to provide feedback to agencies, and use the results of this audit’s
defendant survey as a baseline. OPM should provide the survey’s results to the City Council.

SMC comment: Although this kind of feedback can be helpful, defendant surveys can create attorney-client privilege issues.

3. Client Complaints Yes Yes Better system in 2004-Found issues. Yes
Process

R10. OPM should work with SMC to provide clear information to defendants regarding who they can call if they have concerns about their public defense
attorney. The information should first direct defendants to their attorney’s agency or their attorney’s supervisor, and then, if they believe their concern has not
been addressed, to a phone number at SMC. This information should be given to defendants eligible for public defender assistance when they are given
information about who has been assigned to be their public defender. This information should be provided to both in-custody and out of custody defendants.

SMC comment: SMC and OPM have been working together to formalize the complaint process so that defendants know whom to contact. A tracking
form has been developed to ensure that all complaints are addressed in a timely fashion.
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R11. The City’s contracts should require agencies to document all defendant complaints about attorneys (i.e., written, phone, and email complaints), address or
follow-up on meritorious complaints, and respond to defendant complaints within one week of the complaint. Client complaints should be documented in the
case files. The agencies should provide OPM copies of complaints and how they were addressed so that OPM can determine if the complaints are persistent
problems, and ensure that responses are being provided to defendants who have meritorious complaints. The agencies should also provide OPM with
explanations about why cases were transferred from the Primary Defender to the Secondary Defender or from the Secondary to assigned counsel due to a
breakdown in attorney-client communications.

SMC comment: Forms are currently being amended and will be given to defendants when they are screened for indigency. The form will provide a
telephone number to call if the defendant wants to file a complaint. We are also attempting to make this number available within KCCF.

OPM can determine it defendant complaints are persistent but cannot always tell if the complaints have substance. The system may well be better
served by having a legal panel evaluate defendant complaints.

The court should also receive copies of defendant complaints about attorneys.

R12. OPM and SMC should provide information about the City’s public defense agencies on the City’s InWeb and PAN web sites. The City’s public defense
agencies web site could include information about the primary and secondary defender, the court process, who to call if a defendant has an issue with a Seattle
public defense attorney, and other valuable topics.

SMC comment: Agree. SMC has already added information to its web. This was coordinated with OPM.

R13. The City’s Primary Public Defender should have a web site for its organization that is linked to the City’s web site that includes information about what to
do if a defendant has an issue with a Seattle public defense attorney. ACA, which is the City’s current Primary Public Defender, does not have a web site, but is

currently working on creating one.

SMC comment: Agree and secondary agency should, too.

4, Attorney Experience No No Greater average years of attorney experience in 2004, median No

years comparable; agencies are complying with contract terms in
2005 and 2006.

We do not have any recommendations for this issue area.

S. Supervision Yes Yes ACA did not consistently comply with City requirements related No
to the supervisor to attorney ratio.

R14. OPM should assess the supervisor to attorney ratio on a quarterly basis and take corrective actions if the City’s guideline of one supervisor for 10 attorneys
is not being adhered to. Corrective action could include assigning cases to the City’s other public defense agency until additional supervision is in put in place
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SMC comment: This will be reviewed as part of larger issues within Ordinance 121501.

Principle 2: Where the caseload is sufficiently high, the public defense delivery system consists of both a defender office and the active
participation of the private bar.

Principle 3: Clients are screened for eligibility, and defense counsel is assigned and notified of appointment, as soon as feasible after client's
arrest, detention, or request for counsel.

Principle 4: Defense counsel is provided sufficient time and a confidential space with which to meet with the client.
Recommendations: Recommendations related to attorney-client contacts are found above under Attorney-Client Contract recommendations 4 and 7.
Principle 5: Defense counsel's workload is controlled to permit the rendering of quality representation.
Recommendations: Recommendations related to caseload are found above under Caseload recommendations 1 and 2.
Principle 6: Defense counsel's ability, training, and experience match the complexity of the case.
Principle 7: The same attorney continually represents the client until completion of the case.
R35. In its annual audits of public defense agencies, OPM should assess whether reasonable efforts are being make to have continuous representation.

Principle 8: There is parity between defense counsel and the prosecution with respect to resources and defense counsel is included as an equal
partner in the justice system.

R36. The City should consider City of Seattle prosecutor salaries and benefits when determining parity.
SMC comment: This will be reviewed as part of larger issues within Ordinance 121501.
Principle 9: Defense counsel is provided with and required to attend continuing legal education.

Principle 10: Defense counsel is supervised and systematically reviewed for quality and efficiency according to nationally and locally adopted
standards.

19. Comparison of Not applicable Some terms strengthened in City’s 2005 contracts.
Contracts

Recommended changes to the contract are listed under the various findings and recommendations sections of this report.
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