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                                       City Purchasing          General Information 206-684-0444

Current Contract Information

	ALERTS

This contract is not intended for anything that is more properly classified as Public Works.  

This contract is limited to only those items expressly provided for in this contract.

Do not use for federally funded purchases without a specific review for your grant funding requirements.

	Contract Title  Purchase and Implementation of a Fire Records Management System, associated Software, Hardware, Services Maintenance and Support


	Contract # 
00000001097

	Buyer
	Name: Vivian Uno

	Phone: 206-684-0449

	E-Mail: Vivian.Uno@seattle.gov


	Vendor (name/address)

	FDM Software Limited
Suite 113, 949 West Third Street,
North Vancouver, V7P 3P7


	Vendor ID#   0000168789


	Vendor Contact
	Contact:   Ed Colin


	
	Phone:  1-800-986-9941    


	Fax: 604-986-7130

	E-Mail:  Ecolin@fdmsoft.com




	WMBE Status
	 FORMDROPDOWN 


	Description


	· This contract is a result of an RFP released 8/26/2002


	Contract Term
	6/27/2003 – 6/27/2018

	Future Extension Option
	Per Contract


	Freight Terms
	N/A

	Prompt Pay Discount
	Net 30

	Delivery ARO
	Per Agreement

	Order Instructions
	For Use By: Seattle Fire Department 
	Order Limit:  N/A

	Contracting Options
	This contract is for the sole use of the Seattle Fire Department for implementation and support of a Fire Records Management System


	Comprehensive Contract
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	Current Pricing

	Original ITB / RFP 




	Contract History
	Contract Start date

July 1, 2003
Change Order #1 – 

Change Order #2 -

Change Order #3 

Change Order #4- 



	Vendor Emergency Contact Information

	Emergency Contact Name
	Edward Colin

	Emergency Phone Number
	778-239-8280

	Back-Up Emergency Phone Number 
	604-986-9941

	Contact information for company locations areas outside Seattle that can be called upon in an emergency

Alternative Address
	Ed_colin@fdmsoft.com
Lionel Henry-FDM East

Suite 22-25 Valleyview Dr., Markham, Ontario

905-474-9592 or 416-818-2897

l.henry@fdmsoft.com
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‘@) VENDOR CONTRACT

The City of Seattle Vendor Contract # Date Change Order #
PURCmHASING SERVICES 0000001097 July 1, 2003
;22&: ﬁ;‘ﬁ;ﬁ&i 1808 Payment Terms Freight Terms
Net 30 N/A
Buyer: FAX: Phone:
Vivian Uno 206-233-5155 206-684-0449

Vendor #: 0000168789 ; : )
ShipTo: D Const dLand U
FDM Software Limited (Dg:.U‘}} esign Construction an nd Use

814 West 15" Street, Suite 201
North Vancouver, B.C., V7P 1M6

Contact: Ed Colin Bill To: SEE BELOW
Phone #: 1-800-986-9941
Fax #: 604-986-7130

FDM Software Limited is awarded a contract for the Purchase and Installation of a Fire Records
Management (“RMS”) System and associated Software, Hardware, Services, and the provision of
Maintenance and Support Services for a fifteen (15) year term from 06/27/2003 to 06/27/2018 as specified
in “Software Purchase Agreement Between City of Seattle And FDM Software Ltd" made and entered into
by and between The City of Seattle and FDM Software Limited on June 26, 2003.

The following individuals will be the central point of contact for the administration of day-to-day activities
on this Contract:

Stan Wu, 206-684-0554 (Prior to acceptance of system)
Leonard Roberts, 206-386-1476 (After acceptance of system)

All contractual matters shall be referred to:
Vivian Uno, Sr. Buyer, 206-684-0449
This Vendor Contract is subject to the “Software Purchase Agreement Between City of Seattle And FDM

Software Ltd", made and entered into by and between The City of Seattle and FDM Software Limited on
June 26, 2003.

I

Authorized Signature/Date -9-/0{ I oY
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SYSTEM PURCHASE AGREEMENT

1. PARTIES & PURPOSE

THIS AGREEMENT (“Agreement”) for the purchase and Installation of a Fire Records Management
(“RMS”) System, and associated Software, Hardware and services, and the provision of maintenance
and support services with respect to the same, all as more fully defined in the Statement of Work
incorporated into Work Order #1 (Addendum A), is made and entered into by and between THE CITY
OF SEATTLE (“City"), a municipal corporation of the State of Washington, and FDM Software Limited
(“FDM”), an existing British Columbia corporation, whose address is 814 West 15" Street, Suite 201,
North Vancouver, B.C., V7P 1M8, and a corporation authorized to do business in the State of
Washington (who together are referred to as the “Parties” herein).

2. DEFINITIONS
The terms listed below shall have the following meanings in this Agreement.

“Acceptance” means the City's acceptance of the System, after the Installation of all Subsystems, the
completion of all tasks and services as defined in the applicable work order, the successful completion
the Acceptance Test Plan, and the completion of all tasks and correction of all defects as defined in the
Conditional Certificate of Acceptance.

“Acceptance Test Plan” means the documents setting forth the Acceptance testing procedure and
criteria with respect to the Deliverables hereunder that the City has approved pursuant to the applicable
work order.

“Approved” or “Approval” means, with respect to matters that are submitted to the City for review
and reaction or response, only a positive reaction or response of the City, as an FDM customer,
as to one or more business issues associated with such submission. The term does not mean or
connote any City positive reaction or response with respect to the technical operation or the
functionality of a Deliverable. No Approval given by the City hereunder shall constitute a waiver of
any City right or any FDM obligation or responsibility.

“ATP" (see “Acceptance Test Plan,” above.)
“Business Day” means Monday through Friday, excluding holidays.

“Certificate of Acceptance” means the certificate issued by the City to FDM confirming the City’s
Acceptance of the System.

“Conditional Acceptance” means the City’s preliminary acceptance of the System or any portion thereof
(e.g., a Subsystem or Interface), as Delivered by FDM, conditioned upon FDM's satisfactory
completion of any tasks or delivery of items, as specified by the controlling work order and FDM's
satisfactory remedying of problems identified by the City (which shall be only Medium or Low Priority
Software Errors that do not exceed the quantity specified in the work order), all according to an agreed-
upon time schedule.

“Conditional Certificate of Acceptance” means the certificate issued by the City to FDM confirming the
City’s Conditional Acceptance of the System or any portion thereof.

City of Seattle — FDM Software Systems 1 System Purchase Agreement
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“Contract Price” means the total purchase price of the items as specified in Addendum E and the
applicable work order, including, as applicable; equipment, software licenses, services, fees, expenses
and other items acquired under this Agreement, and any applicable sales, use, or value added tax, or
other such governmental charge imposed directly on sales.

“Date Compliant” means, with respect to Subsystem Software, subject to any limitation in the operating
system and/or database management Software required to operate such Subsystem Software, (a) that
the Software accurately processes date/time data, to the extent that other information technology, used
in combination with the Subsystem Software, properly exchanges date/time data with it; (b) that the
Software has been designed to be used prior to, during, and after the calendar year 2000 A.D., and
operated during each such time period without error relating to date data, specifically including any
error relating to, or the product, of date data that represents or references different centuries or more
than one century, except for date conversions involving an unreasonably large number of years; (c)
that the Software does not abnormally end or provide invalid or incorrect results as a result of date
data; (d) that the Software correctly handles date data century recognition, calculations that
accommodate same century and multi-century formulas and date values, and date data interface
values that reflect the century; (e) that all date-related user interface functionalities and data fields may
include the indication of century; and (f) that all storage of date data includes century, either explicitly,
e.g., 19-- or 20-- or implicitly, as in the case when date is stored as the “number of days since” an
arbitrary earlier date, such as, e.g., January 1, 1900.

“‘DDD” (See “Detailed Design Document,” below.)

“Deliverable” means an item of equipment, software, service or other item to be provided under this
Agreement as listed in a work order.

“Deliver,” “Delivered,” or “Delivery” with respect to the System means physical delivery of all
components of each Subsystem to the Designated Location.

“Designated Location” means the physical site at which a Subsystem is Installed as specified in a work
order.

“Detailed Design Document” means the document consisting of i) the Reconciliation Document; ii)
Interface Design Documents; and iii) Software Modification Document.

“Disabling Devices” or “Disabling Code” shall mean any computer software routine, program or
hardware component which is designed to, or which could reasonably allow, FDM or any other third
party not authorized by this Agreement to; (i) access or use the System or the City’s computer systems;
(ii) disable, damage, or erase the System, its associated data, or any City owned or operated system;
or (iii) perform any other unauthorized actions. Such devices and routines generally being referred to as
"back doors," "time bombs," "Trojan horses," "worms," "drop dead devices," and "viruses."

“Documentation” means any standard user manuals, system administration manuals for the FDM
Software, or other related instructional and/or reference materials, provided by FDM or another
Software Vendor, including on-line help information and Release Notes issued in connection with
Updates.

“Equipment” means the computer hardware specified in a work order. FDM may, with the consent of
the City, substitute equipment for that specified in a work order provided that such equipment meets
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the requirements of the Specifications and this Agreement. For definitional purposes, the term
“Equipment” does not include hardware supplied by a Subcontractor as part of its Subsystem. (See
the definition of “Subcontractor Hardware,” below.)

“Escrow Agent” means a commercial entity that safeguards source code and object code software for
other parties.

“FDM Software” means the Object Code version of the RMS Software developed and owned by FDM
and specified in a work order, and any Interfaces and RMS Modifications provided hereunder.

“Help Desk” (to the extent the same is included in a work order as a service provided hereunder)
means the FDM function consisting of receiving calls from the City concerning any System problem
and assisting the City to resolve such problem, including but not limited to resort to the manufacturer of
the problem-evidencing Equipment, Software or other item provided under this Agreement, under all
applicable warranties and/or maintenance support agreements.

“Install,” “Installed,” or “Installation” with respect to any Subsystem means normally operating the
Subsystem through a previously defined protocol to demonstrate basic interoperability of the applicable
Subsystem components at the Designated Location. “Install,” “Installed,” or “Installation” with respect
to a Modification, means normally operating the Subsystem through a previously defined protocol to
demonstrate basic interoperability with the applicable Subsystem at its Designated Location. “Install,”
“Installed,” or “Installation” with respect to any Interface means normally operating the Subsystem
through a previously defined protocol to demonstrate basic interoperability of the Interface with the
applicable Subsystem and the hardware and/or Software, Equipment or Subcontractor Hardware with
which it is interfaced at its Designated Location.

“Interface Design Documents” means the documents which describe the design and functionality of
any Interface utilized in connection with this Agreement.

“Integration Testing” means testing the entire System as specified in the work order prior to placing the
System into full-time operation to confirm that all components of the System successfully work together
in an integrated manner. Integration Testing includes (but is not limited to) regression testing (the
retesting of Software after changes, corrections or additions have been made to other Software).

“Interface” means the Software described in a work order which is designed to affect an electronic
connection between the RMS and some other electronic system.

“Key Milestone” means any project task upon the completion of which a payment has been predicated,
or upon which the failure to complete liquidated damages will be invoked (“Liquidated Damages
Commencement Date”).

“Licensed Software Applications” means Software licensed from FDM by the City for use under this
contract.

“Modifications™” means changes or additions to Software from the standard version thereof that
otherwise would be provided hereunder. Modifications are described in a work order.

“Object Code” means any instruction or set of instructions of a computer program in machine-readable

form.
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“Productive Use” means when the City first begins using a Subsystem as the primary means of
performing a particular function. Productive Use may occur multiple times as it is anticipated that the
City will Install and begin using different Subsystems, Interfaces and Modifications at different times.
Use of a Subsystem in parallel with the City’s existing system for a period not exceeding sixty (60) days
when the existing system is the primary means of performing a function, shall not be deemed
Productive Use.

“Project Schedule” means the document, and any changes thereto, which the Parties have mutually
approved, which details the tasks included in a work order and the time for beginning and completing
the defined tasks.

“Reconciliation Document” means the document that rationalizes and resolves differences between the
City's Request for Proposal (“RFP") and FDM'’s responses thereto, documenting through a written
record, agreed upon changes to the requirements of the RFP and the Parties’ understandings
regarding the required functionality for the System.

“Release Notes” means the documentation accompanying a Software Update.

“Reliability Testing Period” means the period of time that occurs after the Productive Use of any
Subsystem, in which the Subsystem or System is tested in a live environment for its reliability, as more
fully described in any work order.

“RMS System” means the records management system described in Work Order #1.

“Server” means a computer in a local area network that runs administrative software that controls
access to all or part of the network and its resources and makes such resources available to computers
acting as Workstations on the network.

“Service Delivery Report” means a report provided by FDM which details the progress made in
completion of the work order since the last Service Delivery Report was submitted to the City. Ata
minimum, the Service Delivery Report shall detail progress on all tasks defined in the Project Schedule,
any delays or advancements of the project schedule, any changes to the project fees or costs, any
personnel changes, deliveries of Equipment or services, and completed acceptance tests.

“Software” means any and all computer programs provided under this Agreement, including, without
limitation, the programs for each Subsystem.

“Software Error” means an error in coding or logic or any other program or system fault which prevents
the RMS from operating according to the applicable Specifications.

“Software Support” means Telephone Support, Software Error Correction, and Software Update
services provided by FDM (and/or another Software Vendor) for the Software, either under warranty or
under an annual Software Support Agreement, as more fully described in said Agreement.

“Software Support Agreement” means any agreement of that name (or a similar name) for the
rendering of Software Support services entered into between the parties coincident with this
Agreement and renewed from time to time thereafter.
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“Source Code” means the original mnemonic or high-level statement version of Software.

“Specifications” means (i) the DDD and Acceptance Test Plan(s) with respect to each Subsystem,
Moadification or Interface provided hereunder and (ii) the published specifications for the Equipment,
and Subcontractor Software and Hardware.

“Subcontractor” means any of the entities identified in a work order as a Subcontractor to or of FDM.

“Subcontractor Hardware” means the hardware supplied by a Subcontractor as part of its Subsystem,
and identified in a work order.

“Subcontractor Software” means software supplied by a Subcontractor as part of its Subsystem and
listed in a work order.

“Subsystem™ means each of the applications described in a work order, including its Software,
Equipment, Subcontractor Hardware, other software. In most cases, the Subsystem software will
share Equipment. (For the avoidance of doubt, the RMS System is a Subsystem under this
Agreement.)

“Subsystem Software” means the Software provided under this Agreement for each of the
Subsystems.

“Subsystem Testing” means the testing of individual Subsystems, Modifications or Interfaces by
themselves.

“System” means collectively all Subsystems (e.g., the RMS System, Interfaces, and Modifications) that
make up the integrated computer System to be Delivered under this Agreement and more fully
described in a work order.

“System Software” means the Software identified in a work order including, without limitation, operating
System Software, database management Software, and communications Software.

“Telephone Support” means the service provided by FDM for access to the FDM Technical Services
Department by telephone, on a twenty-four (24) hour a day, seven (7) day per week basis.

“Unit Testing” (See “Subsystem Testing,” above.)

“Update” means any revision or addition to Software provided by the Vendor thereof or which is
periodically released to improve or alter the operation of the licensed Software which are periodically
released to improve or alter the operation of the licensed Software. The term "Update” does not
include separate modules or functions that are separately licensed and priced, or any new product that
is developed and marketed as a separate product by the Vendor thereof.

“Use” means copying of any portion of Software from a storage unit or media into a computer or Server
and execution of the Software thereon. This term shall also be construed to refer to a grant of
reproduction rights under 17 U.S.C. 106(1), but shall not be construed to grant other rights held by the
copyright owner, including without limitation the right to prepare a derivative work.
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“User” means the operator of a Subsystem Workstation that is configured to access and/or utilize the
capabilities and features of the Subsystem Software.

“Vendor” means any supplier of Equipment, hardware, Software or services under this Agreement,
including FDM, any Subcontractor, System Software supplier and Equipment supplier. With respect to
Software, this term means the owner of the intellectual property rights, including copyright, to the
Software.

“Warranty Period” means the period starting at the City’s Conditional Acceptance of the System to be
provided under a work order and ending one (1) year thereafter. The Warranty Period for Interfaces
and any Modifications will also end on the same date. The Warranty Period for Subcontractor
Hardware and Software shall be specified in such work order.

“Workstation” means any computer input station that utilizes the functionality of a Subsystem, whether
the software resides locally or on a Server.

3. TERM

This Agreement shall be effective for an initial term commencing on the date it is fully executed and
extending for fifteen (15) years after the City’s Acceptance of the System. The FDM Software
Licenses granted under this Agreement shall remain in effect until terminated in accordance with the
provisions herein.

4, WORK ORDER PROCEDURE
4.1 Work Order Procedure

FDM shall provide to the City the System pursuant to work orders issued under this Agreement.
Each work order shall be a written document having its own specific Statement of Work (“Work
Order Statement of Work”) identifying the services to be performed and the associated
Deliverables to be provided and payment terms. Each work order shall be subject to the terms
and conditions of this Agreement and shall be incorporated into this Agreement by this
reference. FDM shall furnish to the City in aggregate as a single, complete transaction and not
as separate items the goods and services identified in the work orders. Delivery of the
Deliverables due under a work order shall be deemed to have occurred despite the absence of
incidental components if Installation of the Subsystem, training and System configuration can
begin with the items then Delivered; provided, however, that the Delivery of all absent incidental
components shall be satisfactorily completed on a schedule acceptable to the City. A separate
Delivery shall occur with respect to each Subsystem.

4.2 Work Order #1

Work Order #1 consists of the documents listed in Addendum A. Except for items listed as City
responsibilities in Work Order #1, FDM shall furnish all services, labor, materials,
Documentation, Equipment, and Software required to Install and test the RMS System as
described in the specifications, and to provide the specified training, warranties, and
maintenance for the System.

4.3 Notice to Proceed Regarding Task Identified in Work Orders

The execution of this Agreement shall constitute the City’s notice to FDM to proceed with Work
Order #1. For each subsequent work order under this Agreement, FDM shall commence work
upon issuance of a written notice to proceed by the City.

City of Seattle — FDM Software Systems 6 System Purchase Agreement
v.10





4.4 Additional Work Orders
Additional work orders under this Agreement may be generated by the City for:

(1) Post-warranty annual maintenance and support;

(2) Upgrade(s) of Equipment, Software, or change(s) in quantities of any Deliverable
provided hereunder,

(3) Additional custom features or Interfaces;
(4) Any other items associated with this Agreement for which the City places an order.

For any work order(s) requested by either party subsequent to Work Order #1, FDM shalll
submit a detailed proposal. First, FDM shall analyze, record, estimate and submit to the City,
for its Approval, a proposal for the changed or new work, which shall include but not be limited
to a description of the work to be performed, a work schedule, and a total fee or adjustment to
the original price, if any, as specified in Addendum E. Once this proposal is received and
Approved by the City, a new work order will be issued. Upon the City’s written approval and
notice to proceed, FDM shall implement the change or additional work and invoice for the
changed or additional work consistent with the City’s Approval notice and the terms and
conditions of this Agreement.

4.5 Modification of Work Orders

The City may, at its option, add, delete or modify any part of any work order by giving FDM
notice of such change within the time period specified in the applicable work order. Within
seven (7) days after the date of such notice, FDM shall deliver to the City an amended work
order reflecting the change in description, schedule and/or dollar amount due.

City of Seattle — FDM Software Systems 7 System Purchase Agreement

v.10





3,

DOCUMENTATION

FDM shall provide City with all associated Documentation for the FDM Software and any modification
or enhancement thereof. Applicable documentation for Subcontractor Software or Hardware, or
Equipment shall be provided by the Vendor thereof.

6.

PAYMENT
6.1 General Requirements

Unless otherwise stated herein, all dollar amounts contained in this Agreement or the work
orders are in U.S. dollars. All payments shall be made consistent with the conditions set forth
in the applicable work order or elsewhere herein, but no payment shall be made earlier than
thirty (30) days after the City’s receipt and Approval of FDM'’s invoice and a Service Delivery
Report. Except as set forth in Addendum D of this Agreement, and the applicable Software
Support Agreement, the aggregate amount set forth in the work orders represents the full and
final amount to be paid by the City for all Equipment, other hardware, Software, and/or services
Delivered or rendered, and for all investigation, analysis, design, and supervision performed,
and all labor, supplies, materials, Equipment or use thereof provided, and for all other expenses
incurred and incidentals necessary to complete the work to provide a fully integrated and
operational System.

6.2 No City Obligation to Pay Charges Not Agreed Upon in Writing

Except for those costs agreed to in writing by the City, the City shall not be obligated to pay any
other compensation, fees, charges, prices or costs, nor shall FDM charge any additional
amount for completing a work order. All costs invoiced to the City shall be associated with an
active and open work order.

6.3 Invoices

Invoices for Equipment, other hardware and Software Installed in any City facility and other
work performed under this Agreement shall be submitted, in writing to the City’s Project
Manager. In addition to agreed upon charges, invoices shall include such information as is
necessary for the City to determine the exact nature of all expenditures and shall reference the
City's SUMMIT number assigned to this Agreement.

6.4 Conditions for Any Reimbursement of Travel Expenses

If any reimbursement of travel expenses incurred in connection with the performance of work
under this Agreement is authorized, such reimbursement shall be specified in the work order. [f
no commitment to pay travel expenses is included in the work order, the City shall have no
obligation with respect to such expenses. Unless otherwise agreed upon in writing, any such
reimbursement shall be subject to all then-applicable City polices regarding the payment of
travel cost reimbursements, a copy of which policies shall be provided by the City to FDM if
such expense reimbursement is authorized.
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0.5 FDM Price Reductions

If between the date of this Agreement and the date the System is Delivered to the City, FDM
provides to any customer of comparable size a lower price for the same or substantially similar
Equipment and Software acquired hereunder, then the price charged to the City for such
Equipment or Software shall be decreased to equal the price charged that other customer for
such Equipment or Software, and FDM shall make a corresponding refund or adjustment to its
invoice(s) to the City.

6.6 Interest on Unpaid Invoices

All undisputed amounts due and payable to FDM hereunder shall bear, if not paid when due, a
late charge equal to one percent (1%) per month, or the highest rate permitted by law,
whichever is less, from thirty (30) days after their due date until paid.

6.7 Payment Does Not Constitute Acceptance

Payment does not constitute whole or partial Acceptance of the System. City Acceptance of
the System shall only occur in accordance with the Acceptance provisions of the pertinent work
order under which such hardware, software, goods, or services are to be provided.

% TIMELY COMPLETION
7id Time is of the Essence

The City has an immediate need to implement the System because it is critical to the
management and operation of the City. Therefore, time is of the essence in all material matters
relating to this Agreement. Provided, however, if FDM is delayed in its performance under this
Agreement as a result of the City’s failure or delay in performing its tasks, obligations and
requirements under this Agreement, the time for FDM'’s performance shall be adjusted on a
month-for-month basis to reflect such failure or delay. No adjustment in time shall result in
increased costs to the City without the express written Approval of the City.

7.2 Liquidated Damages

FDM shall use its best commercial efforts to adhere to the Project Schedule specified in the
Statement of Work included in each work order. No change in the Delivery or work items to be
provided shall be effective unless agreed to in writing by both Parties. The City shall not
unreasonably withhold or delay consent to such changes, including but not limited to schedule
changes resulting from or contributed to by the acts or omissions of the City (including but not
limited to the City’s failure to satisfy City responsibilities specified in the work order), City
equipment other than Equipment to be provided hereunder, third party software or systems with
which the FDM software interfaces other than that to be provided hereunder, and other City
hardware, software, services or facilities, the acts or omissions of Subcontractors, the acts or
omissions of third parties, or an event of Force Majeure (collectively “Non-FDM Causes”).

If FDM fails to complete any Key Milestone on the date indicated in the Work Order One
Project Schedule and such delay is not caused in whole or in part by a Non-FDM Cause, the
public safety and the govemmental operations of the City would be seriously and adversely
affected. Since calculation of the damages that would be suffered by the City due to such a
delay cannot be accurately calculated, the Parties accordingly agree that the compensation
payable to FDM under this Agreement shall be reduced by One Thousand Dollars ($1000.00)
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per calendar month, up to a maximum of Twelve Thousand Dollars ($12,000.00) per year after
the Liquidated Damages Commencement Date that completion of the Key Milestone is
delayed, as liquidated damages suffered by the City for FDM's breach of this Agreement.

Neither the provisions of this subsection nor their application or implementation shall limit the
City’s right to pursue any other remedy available to it in law or at equity under this Agreement.
Nothing herein limits the City’s ability to seek remedies other than liquidated damages in the
event this Agreement is terminated.

So long as the conditions for the invocation of liquidated damages exist, the invocation and the
timing thereof shall be at the discretion of the City. As a result, the failure of the City to invoke

liquidated damages immediately upon the failure to complete a Key Milestone shall not limit the
right and ability of the City to thereafter retroactively reduce the compensation payable to FDM.

TAXES

The City shall pay sales and use taxes imposed on the City’s acquisition of Software licensed
hereunder. FDM shall pay all other applicable state, local or federal taxes including, but not limited to,
state and local business and occupational tax, taxes on FDM'’s gross or net income, and personal
property taxes levied or assessed on personal property to which the City does not hold title or a license
hereunder.

9

LICENSES FOR SOFTWARE & DOCUMENTATION USE
9.1 Software Licenses

In consideration for, and subject to, the payment of the license fee(s) specified in Addendum A
of this Agreement, and the other promises, covenants and conditions herein, the City is granted
the following licenses with respect to the Software:

9.1.1 FDM Software

A nontransferable, nonexclusive right and license to Use the FDM Software and the
Documentation for said Software for the City’s own internal purposes for the
applications described in the applicable work order, at the Designated Location, and on
the number of concurrent Workstations designated as “Concurrent Workstation
Licenses” in Addendum A. The City may make additional copies of the FDM Software
as reasonably required for archival, testing, or backup purposes, provided that such
copies evidence all copyright notices and other proprietary markings contained on the
original, and are kept confidential in accordance with Section 18 herein.

The City shall not Use, copy, rent, lease, sell, sublicense, create derivative works, or
transfer the FDM Scoftware or Documentation, or permit others to do said acts, except
as provided in this Agreement or as otherwise authorized by FDM. Any such
unauthorized Use shall be void and may result in immediate and automatic termination
of this license, at the option of FDM.

9.1.2 Subcontractor Software

If any Subcontractor Software licenses are included in this Agreement, such licenses
shall be attached as an Addendum to this Agreement and listed in Section 37 or
applicable work orders.
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9.1.3 System Software

Licenses for System Software are set forth in the applicable Vendor’s license
agreement that accompanies such Software.

9.2 General Terms

The City may install and run the FDM Software on any and all workstations owned or
controlled by the City. The City acknowledges that users who attempt to use the Software
may not be able to log on successfully when the maximum number of concurrent users is
exceeded.

Except for the license and rights granted herein, all rights, title and interest in the
intellectual property rights in and to such Software remain with FDM.

No right is granted for the Use of Software directly for any non-City third party. The
City may not sub-license, re-sell, transfer, convey or otherwise distribute the
Software to non-City third parties without the express written consent of FDM.
Should the City wish to transfer the Licensed Product to another non-City user or
location, FDM will provide a replacement copy, registered for the new user or
location, for the then current transfer fee. Upon receipt of the replacement copy, the
City agrees to destroy all working and backup copies of the Licensed Product at the
original site. It is understood that the authorized user may utilize the Licensed
Product on a temporary basis at other locations without any additional fees or
registration procedures, and such use will not be deemed to be a transfer of Use as
long as the licensed copy is not installed on more than one computer at a time.

The Software licenses granted in this Agreement or in connection with it are for Object Code
only and do not include a license or any rights to Source Code except as otherwise provided
under Section 10 (Source Code Escrow). Without limiting the generality of the foregoing, except
as provided in Section 10, the City is specifically prohibited from accessing, copying, using,
modifying, distributing or otherwise exercising any rights to such Source Code, even if such
Source Code is loaded on the Equipment. The loading and/or using of Source Code to any
Subsystem Software by FDM or its employees, agents or Subcontractors on the Equipment or
any other computer system equipment at the Designated Location or any other location
associated with the City shall not constitute a waiver of this provision, or any express or implied
license or other permission to copy, use or exercise other rights to the Source Code.

The City may not export any Software or Documentation outside the United States without
further written agreement of FDM or the applicable Subcontractor. In the event of such agreed
export, the City agrees to comply with the requirements of the United States Export
Administration Act of 1979 and any amendments thereto, and with all relevant regulations of
the Office of Export Administration, U.S. Department of Commerce.

These licenses are effective until surrendered or terminated hereunder or under the terms of
the applicable Software license agreements.

The City may surrender any Software license provided in connection with this Agreement at
any time by performing the actions described in Subsection 26.5 of this Agreement, or the
applicable software license agreement. Such surrender shall not affect FDM's right to receive
and retain the Contract Price and other fees, charges and expenses earned hereunder.
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10. ESCROWING OF SOURCE LANGUAGE OF LICENSED SOFTWARE
10.1  Escrowing of FDM Software Source Code

If City exercised the option, in work order, to pay for all the cost of escrowing of source
language of licensed software, within 60 days prior to scheduled Productive Use of any
Subsystem, FDM shall deliver to the City an executed agreement with an Escrow Agent to
safeguard the Source Code for all FDM products licensed under this Agreement and related
work orders. The City shall have the right to review the escrow agreement and to compel FDM
to provide any additional information and documentation as it shall require in order to evaluate
the fitness of the Escrow Agent. Within 30 days of receiving the escrow agreement the City
shall inform FDM of its Approval or rejection of the proposed Escrow Agent. If Approved, FDM
shall proceed to execute an agreement with the Escrow Agent naming the City as a beneficiary
of the Licensed Software Applications. In the event that the City rejects the proposed Escrow
Agent or the proposed agreement terms, the City will provide specific reasons for the rejection.
FDM shall, within 15 days, either remedy the agreement to remove said objectionable terms or
obtain an agreement from another Escrow Agent which does not contain the objectionable
terms and is otherwise acceptable to the City. Once agreed to, a copy of the escrow
agreement shall be made an addendum to this agreement as Addendum F.

10.2  Escrow Fees

The City shall pay all escrow fees and expenses associated with the escrow, including but not
limited to first year fees (which are included as a line item in the Contract Price), renewal year
fees, and fees for additional services, if any, requested by the City.

10.3  Deposit of Software to Escrow Agent

Upon execution of the escrow agreement and payment of required fees by the City, FDM shall
deposit into safe escrow storage the current, complete, Updated Source Code along with
appropriate compilers, in a machine readable format, and all relevant explanations and
documentation (collectively, "Commentary") relating thereto for all licensed applications.
Further, on each occasion when FDM releases an Update it shall once again deposit into safe
escrow storage current, complete, Updated Source Code along with appropriate compilers, in a
machine readable format, and all relevant explanations and documentation (collectively,
"Commentary") relating thereto for all licensed applications. Upon each deposit FDM shall
provide a letter of verification stating the name, date, and size of each file deposited to the
escrow account to City within seven (7) days of each deposit.

10.4  City’s Right to Force Change of Escrow Agent

If at any time the City becomes aware of conditions which materially threaten the safety of the
items placed in escrow or raises substantive doubt about the ability of the Escrow Agent to
deliver the items in their care as specified by this Agreement, the City may compel FDM to
engage a suitable replacement and transfer the escrowed items. Such transfer shall be at
City’s expense.

10.5  Term of Escrow

Source Code escrow shall be kept in effect until (i) the City gives FDM written notice of the
termination of the escrow, or (ii) the escrow is cancelled due to non-payment of escrow fees by
the City. Source Code released under the terms of the escrow agreement shall be deemed
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part of the FDM Software hereunder, subject to the terms and conditions of this Agreement,
including but not limited to the license terms in Section 9.1, except as modified below.

10.6  Relinquishment of Items in Escrow

The terms of FDM's agreement with the Escrow Agent shall provide for the prompt and
safe delivery of the items in escrow to the City at no charge to the City after demand by
City and under the following circumstances:

FDM ceases to do business as a going concern;
FDM makes a general assignment for the benefit of its creditors;

FDM is insolvent, bankrupt or the subject of receivership;

e T e

FDM authorizes, applies for, or consents to the appointment of a trustee
or liquidator of all or a substantial part of its assets or has proceedings
seeking such appointment commenced against it;

5. FDM files a voluntary petition under any bankruptcy, insolvency, or any
similar law of any jurisdiction or has proceedings under which any such
law instituted against it;

6. Any substantial part of FDM's property is or becomes subject to any
levy, seizure, assignment or sale for or by any creditor or governmental
agency without being released or satisfied within sixty (60) calendar
days thereafter;

7. FDM ceases to provide maintenance or support services for the
Software, Custom Software and Interface(s); or

8. FDM has transferred all or substantially all of its assets or obligations
set forth in this Agreement to a third party which has not assumed all of
the obligations of FDM set forth in this Agreement.

The escrowed Source Code and other material released to the City hereunder shall be subject
to all of the terms and conditions of this Agreement, including without limitation the
Confidentiality provisions herein, except as specifically modified in this paragraph. Without
limiting the generality of the foregoing, the Source Code shall, except for periods of actual Use,
be kept in a secure, locked container and/or a secure protected computer file with access
limited only to those with a need to know for purposes of software maintenance. Any person or
entity granted access shall be required to agree in writing to comply with this paragraph. FDM
shall, upon request, be provided with a copy of such agreement(s).

In the event Source Code is loaded on the Equipment, or other computer system equipment at
any Designated Location or any other location in connection with FDM's performance under
this Agreement, or for any other purpose, the City shall keep such Source Code strictly
confidential and shall not, without the written authorization of FDM (and, if applicable, the
concerned Subcontractor), access, Use, copy, modify, distribute, disclose or otherwise exercise
or permit the exercise of any rights to such Source Code by any person, including but not
limited to the City’s employees, agents or contractors. This provision is intended by the Parties
to prohibit, among other things, City access to the Source Code by any person and for any
reason unless expressly authorized by this Section 10.
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Provided that a release of Source Code is rightfully made hereunder, the City is granted a
license to copy and Use the Source Code for the sole purpose of Software maintenance. For
purposes of these Source Code Escrow provisions, the term “Software maintenance” means
correction of Software errors and preparation of Software Modifications and enhancements. If
the City creates new and original computer code not derived from the FDM Software or the
ideas, processes, methods of operation, technology or know-how implemented therein, in the
process of Software maintenance, the intellectual property rights (including copyright, patent
and trade secret) in and to that specific new and original code shall be owned by the City.
However, if the City's enhancements or other medifications result in the creation of a derivative
work from the FDM Software, or a work based upon the ideas, processes, methods of
operation, technology or know-how implemented therein, the intellectual property rights
(including copyright, patent and trade secret) in and to such work shall be owned by FDM and
the City's rights to Use such work shall be limited to those granted with respect to the FDM
Software in this Agreement. No rights to distribute Source Code or derivative works there from
are granted hereunder.

10.2  Subcontractor Source Code Escrow.

If the City desires to enter into Source Code escrow agreements for the Subcontractor
Software provided hereunder, such agreements shall be entered into directly between the City
and the licensors thereof. FDM shall not be a party to such Subcontractor Source Code
escrow agreements.

11. OWNERSHIP OF DELIVERABLES

Except for the licensed Software, and any Update or Modification thereto, specifically identified in this
Agreement, and its related Documentation, all Deliverables produced under this Agreement, shall be
the exclusive property of the City subject, however, to the Confidentiality provisions of this Agreement
(Section 18) in respect of the items and information referred to therein. Notwithstanding the above,
FDM, or the applicable Vendor, shall own the copyrights, trade secrets, patent rights and other
proprietary rights in and may Use without restriction, knowledge, information ideas, methods, know-
how, and copyrightable expression learned or acquired as a result of or in connection with this
Agreement to make enhancements to the Software or Documentation for itself and its general client
base.

12. SECURITY FOR CONTRACT PERFORMANCE
12.1  Initial Bond (Work Order #1 Activity)

Within forty-five (45) days of FDM's execution of this Agreement, FDM shall furnish to the City’s
Project Manager a contract (payment and performance) bond in an amount equal to Twenty-
five Percent (25%) of the Contract Software Price set forth in Work Order #1. FDM shall be
named as Principal and the City shall be named as Obligee in such bond.

The bond shall be conditioned upon full performance of all obligations imposed upon FDM in
this Agreement through Acceptance, including, without limitation, Delivery and Installation of
necessary Equipment, Software and third party software and hardware to the extent that such
activity is the responsibility of FDM under Work Order #1. The bond shall be subject to
Approval by the City as to company, form and sufficiency of surety within ten (10) working days
after receipt by the City. If the bond is found by the City to be flawed, FDM must correct the
flaw within ten (10) working days after the date of written notification to FDM that the bond is
flawed or this Agreement shall be terminated. If FDM has not been advised in writing within the
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aforesaid ten (10)-day period that the bond is flawed, it shall be deemed accepted as to
company, form and sufficiency of surety by the City.

The bond must be executed by a company that is included in the U. S. Department of the
Treasury's Listing of Approved Sureties (Circular 570), and is included on the Washington State
Insurance Commissioner’s Authorized Insurance Company List and has a rating of A-(VII) or
better in the A. M. Best's Key Rating Guide. '

Upon Acceptance, the City shall unconditionally release the bond by written notice to the surety
and FDM and the surety shall be exonerated by such Acceptance. In the absence of such
written notice, FDM shall be entitled to present to the surety written evidence of Acceptance,
and the bond shall thereupon be deemed released and the surety exonerated.

The bond shall provide that in the event (i) the City terminates this Agreement for breach
by FDM, prior to Acceptance, the City may have recourse to the surety thereunder, on
notice to the surety and FDM, for payment of the reasonable costs, losses or damages
that the City may sustain by reason of such breach, less amounts that FDM proves could
have reasonably been avoided.

12.2  Irrevocable Standby Letter of Credit

As an alternative to the bond requirement in Section 12.1, FDM may, within forty-five (45) days
of FDM's execution of this Agreement, furnish to the City’s Project Manager an Irrevocable
Standby Letter of Credit (“LOC”) in an amount equal to twenty-five percent (25%) of the
software cost set forth in Work Order #1, in a form that is mutually agreed upon by the City and
the Bank issuing the LOC and FDM. FDM shall be named as Applicant, the City shall be
named as Beneficiary, and the bank issuing the LOC shali be named as Issuer of the LOC.

13, RISK OF LOSS

FDM shall bear the risk of loss or damage to the Deliverables during the period of transportation to
Seattle and its Delivery as specified in the applicable work order(s). Thereafter, risk of loss shall be
borne by the City.

14. PROTECTION OF PERSONS AND PROPERTY

14.1  Property

FDM shall take reasonable steps to protect the City's property from injury or loss arising in
connection with FDM'’s performance or failure of performance under this Agreement.

14.2  Persons

FDM and the City shall each take reasonable precautions for the safety of employees of the
other, and shall each comply with all applicable provisions of federal, state, and local laws,
codes and regulations to prevent or avoid any accident or injury to a person on, about or
adjacent to any premises where work under this Agreement is being performed.

14.3  Cleaning Up

FDM shall ensure that project work sites are maintained in a clean and orderly fashion in
respect of site conditions resulting from FDM's work hereunder. Immediately after completion
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15.

of the work contemplated in this Agreement, FDM shall clean up and remove all refuse and
unused materials resulting from its work.

Upon FDM's failure to commence such clean-up and removal activity within two (2) Business
Days after having been notified in writing by the City of FDM's obligation to complete such
activity, and to diligently conduct such clean-up to completion, the clean-up and removal activity
may be done by one or more other parties at the direction of the City. The reasonable cost of
all such clean-up and removal activity performed by a person or entity other than FDM shall be
charged to FDM or deducted from any payment due to FDM.

14.4  No Smoking

FDM shall not allow any employee of FDM or any Subcontractor or agent thereof to smoke
inside any City facility.

14.5  OSHA/WISHA

FDM certifies that it is in compliance with the conditions of the Federal Occupational Safety and
Health Act of 1970 (OSHA), the Washington Industrial Safety and Health act of 1973 (WISHA),
and the standards and regulations issued thereunder and certifies that, except as to ergonomic
characteristics referenced in Section 20, all items furnished or purchased under this Agreement
will conform to and comply with said standards and regulations. Except as provided in the
ergonomic characteristics clause of Section 20, to the extent of FDM's fault or negligence FDM
shall indemnify, defend, and hold the City harmiess from all damages assessed against the
City as a result of FDM's failure to comply with the OSHA and WISHA and the standards
issued thereunder and for the failure of any of the items furnished to the City under this
Agreement to so comply.

PERSONNEL MATTERS
15.1  Key Personnel Involved by FDM in Project

Each FDM employee identified by name in any work order is a “Key Person” whose
assignment and expected participation in FDM’s performance of obligations and
responsibilities under this Agreement was a critical factor in the City's selection of FDM as the
preferred Vendor for the RMS System to be acquired pursuant to this Agreement and is a
material inducement to the City to enter into this Agreement. FDM shall not transfer or
reassign any Key Person from the Project without the express, written consent of the City,
which shall not be unreasonably withheld.

In the event that any Key Person shall cease to be employed by FDM, or other unforeseen
circumstance such as iliness or death requires a change in Key Personnel, FDM shall
propose to the City the assignment of an individual with equal or greater qualifications as a
replacement, and submit to the City a complete résumé and recommendations from other
FDM clients regarding such replacement. Such assignment shall be subject to the City's
Approval, which Approval shall not be unreasonably withheld.

15.2  Right Of City to Require Removal & Reassignment of FDM’s Employees

The City shall have the right to require that FDM remove or reassign any person (whether an
employee of FDM, a Subcontractor, or otherwise, including but not limited to any Key Person)
who has been assigned to undertake or perform any responsibility or obligation of FDM under
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this Agreement and who, in the good faith and reasonable judgment of the City's project
manager, has not achieved or no longer meets the City’s expectations for such activity or does
not have a professional working relationship with City Project staff. The City shall give written
notice to FDM of the City’s disapproval of such person's continued involvement in the
performance of FDM responsibilities and obligations under this Agreement. FDM shall arrange
for the assignment of a replacement having at least equivalent professional qualifications as
soon as reasonably possible, but in any event, within thirty (30) days after receipt of such
notice. The removal or reassignment of any person pursuant to this subsection shall not
constitute excusable delay by FDM in the completion of any of its responsibilities or obligations
under this Agreement.

15.3  Legal Status of FDM’s Employees

FDM employees performing services under this Agreement in the United States must be United
States citizens or lawfully admitted into the United States for permanent residence or lawfully
admitted in the United States authorized to perform professional services on behalf of FDM.

15.4  Criminal Background Checks

The City retains the right to conduct background and criminal checks on every FDM employee
or agent who may be assigned to perform any work or service under this Agreement or have
access to a City facility or to City confidential information. FDM shall require each such
employee or agent to provide any and all information required by the City to conduct the
background or criminal check.

15.5  Conduct of FDM Employees and Agents on City Property

FDM shall take appropriate steps to ensure that FDM employees and agents performing any
work under this Agreement conduct themselves in a professional manner so that they will not
bring discredit to the City or FDM while working in any City facility or residing in Seattle.
Prohibited conduct shall include, but is not limited to, using loud or offensive language;
engaging in sexual, religious, ethnic or racial harassment or other criminal behavior; and
engaging in any conduct that is contrary to the satisfactory performance of the work
contemplated in this Agreement, all while on site at a City facility. FDM shall ensure that
personnel working on the Project (whether an officer or employee of FDM or of any of its
Subcontractors, Consultants, or Vendors) shall be sensitive to the fact that they are working in
a public safety facility and shall minimize disruption to the business environment as much as
possible. The City retains the right to order any person engaged in any Project-related work to
cease such work and leave any City facility immediately after receipt of such order. FDM shall
be solely responsible for the transportation and expenses of any employee or agent who is
ordered to leave a City facility to such employee’s or agent’s place of permanent residence.
The issuing of an order to a FDM employee or agent to leave a City facility for cause shall not
constitute excusable delay on the part of FDM under this Agreement.

15.6  Independent Contractor

FDM shall provide for and pay the compensation of its employees and shall pay all taxes,
contributions, and benefits (such as, but not limit to, workers’ compensation benefits) that an
employer is required to pay relating to the employment of employees. The City shall not be
liable to FDM, or to any employee of FDM, for FDM's failure to satisfy any of its compensation,
benefit, or tax obligations. FDM shall indemnify, defend and hold the City harmless from and
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against all such taxes, contributions and benefits and shall comply with all associated
governmental regulations, including the filing of all necessary reports and returns.

15.7  City Project Manager is Exclusive City Decision-Maker Prior to Acceptance

The City’'s designated Project Manager is the only person who has authority under this
Agreement to give Approval, Acceptance, or authorize any medification, change order or other
variance from the FDM obligations under this Agreement prior to Acceptance. No
representative of the City other than the City's Project Manager may waive any Deliverable,
condition, element of FDM performance, City right, or other benefit to the City hereunder prior
to Acceptance. No document or understanding purporting to be a waiver shall be effective prior
to Acceptance without the signature of the City's Project Manager. The City may change its
Project Manager at will, but FDM shall be given notice of any such change as soon as practical
after such change is effected, and if possible, prior notice of such change.

16. INSURANCE
16.1  Insurance Required, Insurance Documentation Required
Within ten (10) days after full execution of this Agreement, FDM shall obtain, and shall
thereafter maintain, at no expense to the City, continuously during the period in which the City
is receiving support and maintenance services from FDM, insurance as specified below and file
with the City’s Purchasing Services and the City’s Risk Management Administrator in the
Contracting Services Division, evidence of such insurance as specified below.
16.1.1 Commercial General Liability Insurance
A policy of commercial general liability insurance, written on an occurrence form,
including all the usual coverages known as:
e Premises/Operations Liability
e Products/Completed Operations
o Personal/Advertising Injury
s Contractual Liability
e Independent Contractors Liability
« Stop Gap or Employers Contingent Liability
¢ Fire Damage Legal
Such policy(ies) must provide the following minimum coverage:
Bodily Injury and Property Damage
$1,000,000 General Aggregate
$1,000,000 Products & Completed Operations Aggregate
$1,000,000 Personal & Advertising Injury
$1,000,000 Each Occurrence
$ 100,000 Fire Damage
Stop Gap/Employers Liability
$1,000,000 Each Accident
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$1,000,000 Disease — Policy Limit
$1,000,000 Disease — Each Employee

16.1.2 Business Automobile Liability Insurance

A policy of Business Automobile Liability, including coverage for owned, non-owned,
leased or hired vehicles written on an insurance industry standard form
(CA 00 01) or equivalent.

Such policy(ies) must provide the following minimum limit:
Bodily Injury and Property Damage - $ 300,000 per accident

16.1.4 Worker’s Compensation

A policy of Worker's Compensation. As respects Workers’ Compensation insurance in
the state of Washington, FDM shall secure its liability for industrial injury to its
employees in accordance with the provisions of Title 51 RCW. If FDM is qualified as a
self-insurer in accordance with Chapter 51.14 RCW, FDM shall so certify by delivering
to the Risk Management Administrator in the City's Contracting Services Division a
letter signed by an authorized representative of FDM indicating that FDM is a qualified
self-Insured, and setting forth the limits of any policy of excess insurance covering its
employees; or any similar coverage required. FDM further waives, with respect to
the City only, its immunity under RCW Title 51, Industrial Insurance. Such waiver
has been negotiated by the parties.

16.1.5 Other Requirements for FDM’s Insurance

The insurance provided pursuant to Sections 16.1.1 and 16.1.2, shall be endorsed to
include The City of Seattle, its officers, elected officials, employees, agents and
volunteers as additional insured, and shall not be reduced or canceled without forty-five
(45) days prior written notice to the City at the City address specified in Section 27 and
to the City’s Risk Manager at Suite 1715, 700 Fifth Avenue, Seattle, WA 98104. In
addition, FDM's insurance shall be primary as respects the City; and any other
insurance maintained by the City shall be excess and not contributing insurance with
FDM's insurance.

16.1.6 Claims Made Form and Deductibles

If any such policy(ies) above is written on a claims made form, the retroactive date shall
be prior to or coincident with the effective date of this Agreement. The policy shall state
that coverage is Claims Made, and state the retroactive date. Claims made form
coverage shall be maintained by FDM for a minimum of three years following the
expiration or earlier termination of this Agreement. FDM shall annually provide the City
with proof of renewal. If renewal of the claims made form of coverage becomes
unavailable, or economically prohibitive, FDM shall purchase an extended reporting
period (“tail”) or execute another form of guarantee acceptable to the City to assure
financial responsibility for liability for services performed.

Any deductible or self-insured retention must be disclosed and is subject to Appraval by
Risk Management Administrator in the City’s Contracting Services Division. The cost of
any claim payments falling within the deductible shall be the responsibility of FDM.
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16.1.7 Adjustments in Types and Limits of Insurance.

If the City determines that the required types or limits of any insurance coverage are not
reasonably adequate for any reason, including without limitation, inflation or changes in
the nature or scope of FDM activities, then FDM shall procure such additional coverage
or increase such coverage or policy limits as the City reasonably requires, within ninety
(90) days after written notice from the City. The City shall pay for the difference in the
premium charged for any such additional coverage or increase in limits. If the City
elects to not renew its annual agreement with FDM for maintenance and support of the
RMS System but retains the license granted hereunder, FDM shall have no obligation
from and after the date of the expiration of the annual maintenance and support
agreement, to continue to maintain the insurance required under Subsections 16.1.1,
16.1.2, 16.1.3 (except as set forth below) and 16.1.4 hereof. The expiration of the
annual maintenance and support agreement without its renewal shall trigger FDM’s
obligation to secure claims made errors and omissions insurance coverage as
contemplated in Subsection 16.1.6 hereof.

16.2  Evidence of Insurance

The following documents must be provided as evidence of insurance coverage.

(1) A copy of the policy’s declarations pages, showing the Insuring Company, policy effective
dates, limits of liability and the Schedule of Forms and Endorsements including any
company-specific or manuscript endorsements. The City reserves the right to require
delivery to the City of a copy or certified copy of said policy or policies including all forms
and endorsements attached.

(2) A copy of the endorsement naming The City of Seattle as an Additional Insured (excluding
Professional Liability Insurance), showing the policy number, and signed by an authorized
representative of the insurance company on Form CG 2026 or equivalent.

(3) A copy of an endorsement stating that the overages provided by this policy to the City or
any other named insured shall not be terminated, reduced or otherwise materially changed
without providing at least forty-five (45) days prior written notice to The City of Seattle, c/o
Risk Management Administrator.

(4) With respect to the Commercial General Liability and Business Automobile Liability
Insurance to be provided under Subsections 16.1.1 and 16.1.2, a copy of a “Separation of
Insureds” or “Severability of Interests” clause indicating essentially that except with respect
to the limits of insurance and any rights or duties specifically assigned to the first named
insured, this insurance applies as if each named insured were the only named insured,
and separately to each insured against whom claim is made or suit is brought.

16.3  Insurance Policy Rating

All policies shall be subject to Approval by the Risk Management Administrator in the
Contracting Services Division as to company (must be rated A-(VII) or higher in the A.M. Best's
Key Rating Guide and licensed to do business in the State of Washington or issued as a
surplus line by a Washington Surplus lines broker), form and coverage, and primary to all other
insurance.

16.4  Sub-Contractors
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FDM shall furnish separate evidence of insurance as stated above for each Subcontractor. Al
coverage for Subcontractors shall be subject to all the requirements stated herein and
applicable to their profession.

17. INDEMNIFICATION AND LIABILITY

17.1  FDM Indemnification Against Claims of & Liability for Bodily Injury, Death and Property
Damage

FDM shall indemnify, hold harmless and defend (including paying the reasconable attorney’s
fees and costs in respect of such defense) the City, and any officer, employee or agent thereof,
(each of the foregoing being hereinafter referred to individually as an “Indemnified Party”)
against all claims of, and liability to, third parties for bodily injury, death or property damage
(other than liability to the extent of the fault of the Indemnified Party) arising from or in
connection with the acts or omissions of FDM or any of its officers, employees, agents or
Subcontractors in connection with FDM or any Subcontractor’s performance or lack of
performance under this Agreement. Notwithstanding anything to the contrary in the foregoing,
if a claim, lawsuit or liability results from or is contributed to by any act or omission of the City, or
of any of its officers, employees or agents, FDM'’s obligations under this provision shall be
reduced to the extent of such actions or omissions based upon the principle of comparative
fault.

No settlement that prevents the City from continuing to Use the FDM Software or Software
Documentation as provided in this Agreement shall be made without the City’s prior written
consent.

17.2  FDM Indemnification Against & Defense of Actions for Infringement by FDM Software

FDM shall defend the City, at FDM's expense, against any claim, action or proceeding by a
third party (an “Action” herein) for infringement by the FDM Software of any copyright, patent or
trade secret, provided that the City notifies FDM in writing of such Action immediately after
receipt of notice of such action and cooperates fully with FDM and its legal counsel in the
defense thereof. FDM may in its discretion (i) contest, (ii) settle, (iii) procure for the City the right
to continue using the FDM Software, or (iv) modify or replace the FDM Software so that it no
longer infringes (as long as the functionality and performance described in the Specifications
substantially remains following such modification or replacement.) The City may participate in
the defense of such Action at its own expense. If FDM concludes in its good faith judgment that
none of the foregoing options are commercially reasonable, and the City’s use of the FDM
Software is permanently enjoined as a result of a judgment of a court of competent jurisdiction
in such Action, FDM will return to the City the Contract Price paid by the City under this
Agreement. In addition, in the event such Action results in a money judgment against the City
that does not arise, wholly or in part, from the actions or omissions of the City, its officers,
employees, or agents, FDM shall indemnify the City therefrom subject to the requirements of
this Subsection 17.2, except to the extent such judgment was a result of the acts or omission of
the City, its officers, employees, or agents.

Notwithstanding the above, FDM shall have no duty under this Section 17.2 with respect to any
claim, action or proceeding arising from or related to infringements (i) by System Software,
Subcontractor Hardware or Software, or Equipment; (i) arising out of modifications to the FDM
Software and/or Documentation not made by or under the direction of FDM; (iii) resulting from
use of the FDM Software to practice any method or process that does not occur wholly within
the FDM Software; or (iv) resulting from Modifications to the FDM Software or Documentation
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prepared pursuant to specifications requested specifically by the City that do not result in a
generalized Update provided to one or more other FDM customers.

No settlement that prevents the City from continuing to use the FDM Software or Software
Documentation as provided in this Agreement shall be made without the City's prior written
consent.

17.3  FDM's Obligation to Secure Remedies Against Infringement by FDM’s Subcontractors of
Third Party Rights

To the best of its actual, current knowledge, FDM is not aware of any claim for infringement of a
patent, copyright, trademark, or trade secret by any third party against Subcontractor Software
or Hardware, System Software, or Equipment provided under this Agreement. Indemnification
and defense against claims or actions for infringement by Subcontractor Software provided
hereunder shall be provided by the Subcontractor in accordance with the applicable
Subcontractor Software License Agreement. If Subcontractor Software is provided hereunder,
such licenses shall be included as an Addendum to this Agreement, and listed at Section 37.

17.4  Survival of Indemnification Obligations

The indemnification obligations set forth in this section shall survive the expiration or earlier
termination of this Agreement.

17.5  Liability

Notwithstanding the foregoing, the total liability of FDM for any claim or damage arising from or
otherwise related to this Agreement, whether in contract, tort, by way of indemnification or
under statute shall be limited to the amount of direct damages awarded or the sum specified in
any settlement, neither of which shall exceed in the case of bodily injury, personal injury or
property damage for which defense and indemnity coverage is provided by FDM's insurance
carrier, the coverage limits of such insurance. Notwithstanding anything to the contrary in this
Agreement, the cost of defending against any such claim or damage shall not be limited by this
or any other provision in this Agreement.

IN NO EVENT SHALL FDM OR ITS SUBCONTRACTORS OR SUPPLIERS BE LIABLE,
WHETHER IN CONTRACT OR IN TORT, FOR CONSEQUENTIAL OR INCIDENTAL
DAMAGES ARISING OUT OF, OR OTHERWISE RELATED TO THIS AGREEMENT,
REGARDLESS OF WHETHER FDM HAS NOTICE OF THE POSSIBILITY OF ANY SUCH
LOSS OR DAMAGE.

18. CONFIDENTIALITY
18.1  City Obligations

The City shall not permit the duplication by, or disclose any information designated in advance
by FDM as “Confidential and Proprietary” information (FDM designated Confidential and
Proprietary information shall include, but not be limited to the Software and Documentation,
Source Code, Object Code, and the Reconciliation Document, Modification PRD, Interface
PRD, ATPs, Software design, structure and organization, Software screens, user Interface, and
the engineering know-how implemented in the Software) to any person (other than City officers,
employees, or consultants who must have such information for the performance of their City
duties or obligations) unless such duplication, use or disclosure is specifically authorized in
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writing by FDM or is required by law. The term “Confidential and Proprietary” information is not
meant to include ideas, concepts, know-how or techniques related to any information that, at
the time of disclosure, is in the public domain unless the entry of that information into the public
domain is a result of any breach of this Agreement.

In the event any request is made for material that FDM or any Subcontractor has designated as
“Confidential and Proprietary,” the City will notify FDM or the affected Subcontractor of the
request pursuant to RCW 42,17.320 or its successor legislation and take such action as is
permitted by applicable law, including the denial of any request for information or material that
is exempt from public disclosure under applicable law. Upon receipt of such notice, FDM shall
take such action as it deems necessary and appropriate to prevent the release of such
information pursuant to RCW 42.17.330 or its successor legislation, and the City shall have no
further obligations in this regard provided, however, that neither FDM nor any of its
Subcontractors shall take any action that would affect a) the ability of the City to use the goods
or services provided under this Agreement or b) the obligations of FDM under this Agreement.
In the event FDM or any affected Subcontractor does not take action to prevent the disclosure
of its confidential and proprietary information within the time period required by law, FDM or
such affected Subcontractor shall be deemed to have authorized the release of such
information and the City shall not be liable to FDM or such Subcontractor in the event the
requested information is released.

The City shall make reasonable efforts to inform its employees, agents, and contractors of the
requirements regarding non-disclosure of FDM'’s Confidential and Proprietary Information.

18.2  FDM Obligations

Except as necessary to perform under this Agreement, FDM shall not permit the disclosure or
duplication by any of its officers, employees, Subcontractors, or agents of any information
received from the City unless such disclosure or duplication is specifically authorized by the
City, in writing, or is required by law. Any information that is subject to the Privacy Regulation,
as that term is defined in the Business Associate Agreement appended hereto as Addendum
G, is hereby identified by the City as being confidential.

With respect to any information that either by law is made or characterized, or the City has
identified as, “confidential,” FDM shall be responsible for all attorney’s fees, legal expense and
damages incurred as a resuit of the unauthorized disclosure of such information by FDM, or
any of its officers, employees, Subcontractors, agents, or assigns. To the extent any fine,
damage, penalty, other monetary sanction, loss or expense is incurred as a result of any such
unauthorized disclosure, FDM shall indemnify the City for the full amount of the same that
directly result from such disclosure, including all expenses incurred to pursue indemnification
from FDM. This right of indemnification shall apply to, and is in no way limited to, losses, fines,
damages, penalties, other monetary sanctions, and expenses arising or resulting from or
related to any action based on a breach of a state or federal confidentiality law, rule or
regulation prohibiting or regulating the unauthorized disclosure of a patient medical or
psychiatric record. FDM shall inform the City promptly in writing of any actual or suspected
unauthorized disclosure by FDM, or any of its officers, employees, Subcontractors, agents, or
assigns of confidential information obtained from the City.

18.3  FDM Warranty Regarding Confidentiality Agreements
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FDM warrants that all employees utilized by FDM in performing services under this Agreement
are under a written obligation to FDM requiring the employee to maintain the confidentiality of
all City information that becomes known or available to FDM employees in connection with their
work under this Agreement. FDM further warrants that the employees of each Subcontractor
and agent of FDM engaged to perform any service or work under this Agreement are similarly
obligated to his/her employer to maintain the confidentiality of all City information that becomes
known or available to such employee in connection with his/her work under this Agreement.

18.4  Survival of Indemnification Obligations and Warranty

The indemnification obligations and warranty set forth in this section shall survive the expiration
or earlier termination of this Agreement.

19, PUBLICITY

No news release, advertisement, promotional material, tour, or demonstration related to the City’s
purchase or use of FDM's product or any work performed pursuant to this Agreement shall be
produced, distributed or take place without the prior, specific Approval of the City's Project Manager or
his/her designee, which Approval shall not be unreasonably withheld. FDM may, with the Approval of
the City’s Project Manager, include the City as a reference in FDM's proposals for other projects, which
Approval shall not be unreasonably withheld.

20. WARRANTIES

Addendum C is incorporated into this Section. The provisions of Addendum C shall be read in
conjunction with the provisions of this Section 20 in a manner to give meaning and effect to all
such provisions.

20.1  Warranty of the System
20.1.1 Warranty Regarding FDM Software.

Commencing on the date that the City issues its Certificate of Acceptance, and
extending for a period of one (1) year thereafter, FDM warrants that the FDM Software
furnished hereunder shall perform in substantial conformity with the Specifications.

20.1.2 Warranty Regarding Equipment, System Software and Subcontractor Hardware
and Software, and Other Items Not Manufactured by FDM.

Equipment, System Software and Subcontractor Hardware and Software and any other
items provided under this Agreement but not manufactured by FDM (collectively “Third
Party Items”) are warranted by the manufacturers or Vendors thereof, not by FDM.
FDM shall pass through to the City any warranties on Third Party ltems granted to it.

20.1.3 Disclaimer of Warranty Regarding Ergonomic Characteristics

The design of keyboards, computer disks, chairs and other items in the workplace
(“ergonomic characteristics”) affect the comfort, efficiency and safety of such items with
respect to people who use them. Such ergonomic characteristics are determined by
the manufacturer of such items, and the manner of their use in the workplace. To the
extent allowed by law, FDM disclaims all warranties, express or implied, with respect to
the ergonomic characteristics of said items.

20.2  Warranty Against Planned Obsolescence
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FOM warrants that the FDM Software proposed to and acquired by the City under this
Agreement is the most current production version created by or for FDM, and that it has no
then-current plan for announcing the creation and commercial availability of Software that
would be marketed by or for FDM as a replacement for the FDM Software provided to the City
under this Agreement that would result in reduced support for the FDM Software furnished to
the City. Nothing in the foregoing shall be deemed to prevent or impede FDM from releasing
any Update to the FDM Software from time to time pursuant to this subsection, or the then-
current Scoftware Support Agreement.

During the Warranty Period, and thereafter under annual Software Support as long as the City
maintains in force a current annual Software Support Agreement, from time to time at FDM’s
discretion, Updates to the FDM Software and Release Notes documenting the Update will be
developed and provided to the City. All Updates and their accompanying Release Notes shall
be subject to the terms and conditions of this Agreement and shall be deemed part of the
Licensed Software Applications hereunder.

Should there be a new version release of the operating system software that FDM feels
warrants an Update to the FDM Software, FDM shall provide the Update for the FDM Software
at no charge to the City. However, there may be a charge for new operating system software
(system software released by its vendor and priced as a new product), or other third party
software, and Equipment required to implement the Update to the FDM Software.

Inasmuch as the FDM Software is a one-version product, if the City chooses not to accept an
Update to the latest production version of FDM Software when offered, FDM's cbligation to
support the City’'s then current version of the FDM Software shall continue, as long as the City
maintains in force a current Software Support Agreement, for a period of two (2) years from the
date the Update is offered. Without limiting the two (2) year support obligation of the preceding
clause, in order to assist the City in budget planning, FDM will make its best commercial efforts
to give the City the maximum period of advance notice that is reasonably feasible of any
Update to the FDM Software that is likely to require a substantial expenditure by the City for
new operating system software, third party software, or Equipment.

20.3  Software Is Date Compliant

FDM warrants that all FDM Software and all Subcontractor Software provided to the City
pursuant to this Agreement is Date Compliant.

20.4  No Delivery of Unlicensed Software

FDM warrants that it shall not deliver, cause, or allow any of its employees or
Subcontractors to deliver or install on the City computers or System any Software which
has not been properly licensed and which requires a license to be legally used or installed.

In the event that FDM or its employees are determined to be responsible for the delivery
and or installation of any unlicensed Software applications, FDM shall:

1. If the application is a necessary component to the System and its ability to perform
within the Specifications, FDM shall immediately obtain and required license to
said application at its own expense, or replace it with another application
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acceptable to the City which will accomplish the same purpose and allow the
System to function according to the Specifications.

2. If in the judgment of the City the application is not a necessary component to the
System and its ability to perform within the Specifications, FDM shall remove the
application form all the City’s computers and System.

In either case FDM shall indemnify, defend, hold harmless the City and pay any judgments
which may be levied for the delivery and unlicensed use of the application.

20.5  No Disabling Devices or Code

FDM warrants that the Software Delivered under this Agreement has been reviewed and
does not contain any Disabling Devices or Disabling Code. Further, FDM warrants that the
System and the design thereof shall not contain preprogrammed preventative routines or
similar devices which prevent the City from exercising the rights set forth in this Agreement
or from utilizing the System for the purposes for which it was designed.

In the event that Disabling Devices or Code is discovered by the City, the City shall issue
notice to FDM. FDM shall within 24 hours of receipt of notice conduct a full and complete
audit of the Installed System to identify all Disabling Code or Disabling Devices. Upon
completion of the audit FDM shall immediately remove said Disabling Device or Disabling
Code from the Installed System, or Deliver to the City modified Software which does not
contain the Disabling Device or Disabling Code, and repair and compensate the City for
any damage which was a result of said Disabling Code or Disabling Devices.

20.6  Title Warranty and Warranty against Infringement

20.6.1 Regarding FDM Software

FDM warrants and represents that the FDM Software provided under this Agreement is
the sole and exclusive property of FDM. Any Such warranty for Equipment,
Subcontractor Software or Hardware, and System Software provided under this
Agreement is subject to the purchase and/or license agreements with the applicable
manufacturer or Vendor thereof. FDM is authorized to provide full use of the
Equipment, Subcontractor Software and Hardware and System Software to the City as
provided herein or in the applicable purchase and/or license agreements. FDM
represents that it has been given the power and authority from the Vendors of
Equipment, Subcontractor Hardware and Software and System Software, to grant the
rights granted by this Agreement to the City and that, to FDM's actual, current
knowledge, no other consent of any other person or entity is required. Nothing in the
foregoing shall be deemed to constitute any warranty or representation by FDM with
respect to intellectual property rights in such Equipment, Subcontractor Hardware or
Software or System Software.

In the event of any claim by a third party against the City asserting a patent, copyright,
trade secret, or other proprietary right violation involving the FDM Software or any
portion thereof, FDM shall defend, at its expense, and shall indemnify the City against
any loss, cost, expense, or liability arising out of such claim, in accordance with and
subject to Section 17 herein.
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20.6 No Liens

FDM warrants that the FDM Software is the sole and exclusive property of FDM and that FDM
is authorized to provide full use of the FDM Software to the City as provided herein and that
such Software is not subject to any lien, claim or encumbrance inconsistent with any of the
City’s rights under this Agreement and that the City is entitled to and shall be able to enjoy quiet
possession and use of the FDM Software without interruption by FDM or any other person
making a claim under or through FDM or by right of paramount title. Further, FDM warrants
that it shall keep the City and City’s premises free and clear of any claims of liens for labor,
materials or services arising from or related to this Agreement

20.7  Prices and Charges

FDM warrants that the price or charges for Software acquired by the City during the term of this
Agreement shall be equal to or less than the prices or charges given to any other customer of
equal size for the same product or service.

20.8  Equipment

Equipment provided to meet the requirements of the applicable work order is warranted by the
manufacturer thereof. FDM shall pass through to the City all warranties granted to it.

20.9  Compliance with Applicable Law

FDM warrants that its performance under this Agreement shall be, and that the manufacture
and production of the FDM Software Delivered to the City pursuant to this Agreement has
been, in compliance with any and all applicable laws, rules, and regulations.

20.10  Survival of Warranties and Representations

The representations and warranties of FDM made pursuant to this Agreement shall survive the
Delivery of the System, the payment of the purchase price, and the expiration or earlier
termination of this Agreement.

21. ACCESS TO BOOKS AND RECORDS

For a period of six (6) years after Acceptance by the City, the City or its agents shall have the right at
reasonable times during FDM business hours and with reasonable prior notice to audit at the FDM
home office, the books and records of FDM bearing upon or connected with the terms and conditions
of this Agreement in order to determine compliance with the provisions of this Agreement. The terms
of Section 18 herein shall apply to information disclosed in such audit. FDM shall require its
Subcontractors to allow the City or its agents to audit the Subcontractors’ books and records as
necessary in order to determine compliance with the provisions of this Agreement. In the event that the
audit reveals that there has been any error in payment, the Parties agree to immediately correct such
error. A written request for audit documentation shall be provided to FDM. FDM, within thirty (30) days
from and after its receipt of the request, shall furnish the required documentation. Such documentation
shall be confined to those matters directly related or pertinent to FDM's performance of this Agreement.

22, EQUAL EMPLOYMENT

FDM will not discriminate against any employee or applicant for employment because of creed,
religion, race, age, color, sex, marital status, sexual orientation, gender identity, ideclogy, ancestry,
national origin, or the presence of any sensory, mental or physical handicap, unless based upon a
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bona fide occupational qualification. FDM will take affirmative action to ensure that applicants are
employed, and that employees are treated during employment, without regard to their creed, religion,
race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual orientation,
gender identity, or the presence of any sensory, mental or physical handicap. Such action shall include
but not be limited to the following: Employment, upgrading, demotion or transfer, recruitment or
recruitment advertising, layoff or termination, rates of pay or other forms of compensation and selection
for training, including apprenticeship.

FDM shall post in conspicuous places, available to employees and applicants for employment, notices
to be provided by the City setting forth the provisions of this nondiscrimination clause.

23. NON-DISCRIMINATION IN BENEFITS
23.1  Compliance with SMC Ch. 20.45

FDM shall comply with the requirements of SMC Ch. 20.45 and equal benefits program rules
implementing such requirements. At the City’s request, FDM shall provide complete
information and verification of FDM's compliance with SMC Ch. 20.45. Failure to cooperate
with such a request shall constitute a material beach of this Agreement.

23.2  Remedies for Violations of SMC Ch. 20.45

Any violation of Section 23.1 of this Agreement shall be a material breach of the Agreement for
which the City may:

A. Require FDM to pay liquidated damages in the amount of five hundred dollars
($500.00 USD) per day for each day that FDM is in violation of SMC Ch. 20.45 during
the term of the Agreement; or

B. Inthe event FDM wilifully refuses or repeatedly fails to comply with the requirements of
SMC Ch. 20.45, terminate the Agreement; or

C. Disqualify FDM from bidding on or being awarded a City contract for a period of up to
five (5) years; or

D. Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the
Equal Benefits Program Rules promulgated thereunder.

24, WOMEN AND MINORITY BUSINESS ENTERPRISE REQUIREMENTS

Notwithstanding any other provision in any procurement document, City women- and minority-owned
business (WMBE) utilization requirements shall not apply to this Agreement. Any affirmative action
requirements set forth in any federal regulations or statutes included or referenced in the Agreement
shall apply.

The City encourages FDM to employ a workforce reflective of the region’s diversity. FDM shall adhere
to all nondiscrimination requirements as set forth in federal and state laws and regulations and Seattle
municipal code provisions.

24.1  Non-Discrimination

FDM shall not create barriers to open and fair opportunities for WMBEs to participate in all City
contracts and to obtain or compete for contracts and subcontracts as sources of supplies,
equipment, construction and services. In considering offers from and doing business with
subcontractors and suppliers, FDM shall not discriminate on the basis of race, color, creed,
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religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or
physical disability in an otherwise qualified disabled person.

24.2  Record-Keeping

FDM shall maintain, for at least twelve (12) months after completion of the Warranty Period,
relevant records and information necessary to document the level of utilization of WMBEs and
other businesses as Subcontractors and suppliers in the Agreement and in its overall public
and private business activities. FDM shall also maintain all written quotes, bids, estimates, or
proposals submitted to FDM by all businesses seeking to participate as Subcontractors or
suppliers in this Agreement. The City shall have the right to inspect and copy such records. If
this Agreement involves federal funds, FDM shall comply with all record-keeping requirements
set forth in any federal rules, regulations or statutes included or referenced in the Agreement
documents.

Audit or inspection of Subcontractor records shall be conducted in accordance with the
Subcontractor’s policies. :

24.3  Affirmative Efforts to Utilize WMBEs

The City encourages the utilization of minority owned businesses (“MBEs") and women-owned
businesses (“WBEs") (collectively, “WMBEs"), in all City contracts. The City encourages the
following practices by FDM to open competitive opportunities for WMBESs capable of
performing the technical requirements of this Agreement:

A. Attending a pre-bid or pre-solicitation conference, if scheduled by the City, to provide
project information and to inform WMBESs of contracting and subcontracting
opportunities.

B. Placing all qualified WMBESs attempting to do business in the City on solicitation lists,
and providing written notice of subcontracting opportunities to WMBESs capable of
performing the work, including without limitation all businesses on any list provided by
the City, in sufficient time to allow such businesses to respond to the written
solicitations.

C. Breaking down total requirements into smaller tasks or quantities, where economically
feasible, in order to permit maximum participation by small businesses, including
WMBEs.

D. Establishing delivery schedules, where the requirements of this Agreement permit, that
encourage participation by WMBEs.

E. Providing WMBESs that express interest with adequate and timely information about
plans, specifications, and requirements of the Agreement.

F. Utilizing the services of available minority community organizations, minority contractor
groups, local minority assistance offices, the City, and other organizations that provide
assistance in the recruitment and placement of WMBEs.

24.4  Sanctions for Violation
Any violation of the requirements of Sections 24.1 and 24.2 shall be a material breach of
contract for which FDM may be subject to damages and sanctions provided for by contract and
by applicable law.
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25. DISPUTE RESOLUTION

Any dispute concerning FDM's performance of this Agreement that is not disposed of by agreement
between FDM and the City's Project Manager shall be referred to the City's Director of Executive
Adminstration and FDM's President & CEOQ, or his designee. If such Parties’ representatives do not
agree upon a decision within a reasonable period of time, either of the Parties may pursue other legal
means to resolve such disputes.

26. TERMINATION

26.1

26.2

Termination Jfor Default

26.1.1 FDM'’s Default

In the event FDM fails to comply with any material term or condition of this Agreement
(“Default”) and such Default has not been cured by FDM within thirty (30) days after
notice of such Default has been provided to FDM (“Cure Period”), the City may
immediately terminate this Agreement. Each such Cure Period shall commence upon
FDM's receipt of the City’s notice specifying such Default and demand for its correction.

26.1.2 City Default

The City shall not be in default unless the City fails to comply with any material term or
condition of this Agreement when scheduled to do so (including but not limited to the
City’s Obligations specified in a work order), which time shall not extend more than
thirty (30) days after written notice by FDM to the City specifying the particular
obligation that the City has failed to perform. Such lack of compliance shall be deemed
a Non-FDM Cause under Section 7.2 of this Agreement (Liquidated Damages).

26.1.3 Cure Plan

The Party to whom a notice of default has been sent shall notify the other Party within
three (3) Business Days after receipt of notice of default that it has received such
notice. The Party receiving such notice shall have a period of fourteen (14) Business
Days following receipt of such notice to provide the other Party with a proposed cure
plan that includes the estimated timeframe to complete such cure. Such cure plan shall
be subject to the other Party’s approval, which such approval shall not be unreasonably
withheld.

26.1.4 Extension of Cure Period

Notwithstanding the time deadlines established in Subsections 26.1.1 and 26.1.2, if the
nature of either obligation is such that more than thirty (30) days are required for
performance, then such party shall not be in default if it commences performance within
such specified period and thereafter diligently prosecutes the same to completion.

Termination for Convenience of the City

The City may terminate this Agreement at any time by giving thirty (30) days written notice to
FDM of such termination, and the effective date thereof. FDM shall be paid for all services
performed, goods Delivered and accepted, charges for goods cancelled and settlements with
Subcontractors in accordance with this Agreement up to the effective date of termination at the
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rates set forth in the applicable work order. The amount paid shall in no event exceed the total
Agreement amount for the services rendered.

26.3  Acts of Insolvency

The City may terminate this Agreement by written notice to FDM if FDM becomes insolvent,
makes a general assignment for the benefit of creditors, suffers or permits the appointment of a
receiver for its business or assets, becomes subject to any proceeding under any bankruptcy or
insolvency law whether domestic or foreign, or is wound up or liquidated, voluntarily or
otherwise.

26.4  Force Majeure; Suspension and Termination

In the event that either party is unable to perform all of its obligations under this Agreement or
to enjoy any of its benefits because of a natural disaster, war or acts of terrorism, or action or
decree of a superior governmental body (hereinafter referred to as a “Force Majeure Event” or
“Event”), or other causes beyond the party’s reasonable control, the party that has been so
affected immediately shall give notice to the other party and shall take commercially reasonably
action to resume performance.

Upon receipt of such notice, the affected party shall be excused from such performance as is
affected by the Force Majeure Event for the period of such Event; but if the period of the non-
performance exceeds thirty (30) days from the date of the other party’s receipt of the notice of
the Force Majeure Event, the party that has not had its ability to perform so affected may
terminate this Agreement by giving written notice of termination, in accordance with Section
26.1.1 or Section 26.1.2 above, to the party suffering from the effect of the Event. If such Event
affects the delivery date or warranty provisions of this Agreement, such date or warranty period
shall automatically be extended for a period equal to the duration of such Event.

26.5  Notice of Termination

Termination of this Agreement may only occur under the conditions specified herein, and must
be by written notice to the other party specifying the date when the termination shall be
effective.

Upon termination of this Agreement and the licenses granted hereunder, the City shall
permanently remove and destroy all copies of the FDM Software from its computer system,
media, or other locations, destroy all copies of the Documentation and associated materials
and certify to FDM in writing that the City has performed said actions and has not retained or
permitted others to retain any such copies whether on a computer system or Server, hard copy
or CD-ROM, magnetic or other media, backup or archival copies, or otherwise. The City shall
perform these same procedures for removal and destruction of System Software and
Subcontractor Software, and the associated Documentation, and so notify FDM.

In the event of City’s termination of this Agreement due to a breach by FDM hereunder after the
beginning of Productive Use, the City shall be authorized to continue use of the RMS System
procured hereunder for a reasonable period of time, not to exceed eighteen (18) months, until
such time as the City is able to acquire and implement a replacement RMS System, subject to
the continuation of support and maintenance fees. Upon implementation of the City's
replacement RMS System, the City shall perform the requirements hereunder with respect to
removal and destruction of the FDM Software, System Software, and Subcontractor Software.
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During the City’s continued use of the RMS System with respect to this section, the following
sections of this Agreement shall remain in full force and effect:

2 Definitions

6 Payment

8 Taxes

9 Licenses for Software and Documentation
10 Escrowing of Source Language of Licensed Software
11 Ownership of Deliverables

14 Protection of Persons and Property

15 Personnel Matters

16 Insurance

17 Indemnification and Liability

18 Confidentiality

22 Equal Employment

23 Non-Discrimination in Benefits

24 Women and Minority Business Enterprise Requirements
25 Dispute Resolution

27 Notices

28 Miscellaneous

29 Assignment

30 Binding Effect

31 Gratuities

32 Headings

33 Independent Status of Parties

34 Severability

35 Waiver

36 Authority

37 Addenda and Exhibits

38 Order of Precedence

39 General Terms

20.6  Remedies

All remedies available at law or in equity to either party for breach of this Agreement are
cumulative and may be exercised concurrently or separately, and the exercise of any one
remedy shall not be deemed an election of such remedy to the exclusion of other remedies.

26.7  Attorneys’ Fees

Subject to the indemnification and limitation of FDM'’s liability provisions set forth in this
Agreement, if any action or suit is brought with respect to a matter or matters covered by this
Agreement, each party shall be responsible for all its own costs and expenses incident to such
proceedings, including reasonable attorneys’ fees.

26.8  City Reserved Right to Return System and Receive Refund

In the event that, prior to Acceptance, the System or any component thereof does not operate
in substantial conformance with the Specifications or have the functionality as contemplated in
this Agreement and FDM has been provided a reasonable opportunity to correct such
problem(s) but has failed to accomplish such correction, the City may terminate this
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Agreement, return the System to FDM, and receive a full refund of all compensation paid to
FDM under this Agreement.

27, NOTICES

Except as otherwise provided herein, all notices and other material to be delivered hereunder shall be
in writing and shall be delivered by a national courier service (e.g., Federal Express) or mailed by
registered or certified mail through the U.S. Postal Service with postage prepaid to the following:
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If to City prior to Acceptance of the RMS System: RMS System Project Manager
Attention: Stanley Wu
Suite 2700 Key Tower
700 Fifth Avenue
Seattle, WA 98104
Tel: (206) 684-0554
E-Mail:_stan.wu@seattle.qov

If to City after Acceptance of the RMS System:MIS Director
' Seattle Fire Department
301 Second Avenue
Seattle, WA 98104
Tel: (206) 386-1476
E-Mail: leonard.roberts@seattle.gov

If to City for Contractual and Legal Matters: Vivian Uno
Purchasing Services
Department of Executive Administration
Arctic Building
700 Third Avenue, Suite 910
Seattle, WA 98104
Tel: (206) 684-0449
E-Mail: vivian.uno@seattle.gov

If to FDM for Project Management: FDM Software Systems
Attention: **
814 West 15" Street, Suite 201
North Vancouver, B.C., V7P 1M6
Canada

If to FDM for Contractual and Legal Matters: FDM Software Systems
Attention: Ed Colin, President
814 West 15" Street, Suite 201
North Vancouver, B.C., V7P 1M6
Canada

or such other respective name(s) and address(es) as either party may, from time to time, designate for
itself, by notice to the other party in writing not less than seven (7) Business Days prior to the effective
date of such address/addressee change.

Notices shall be deemed to have been given upon the earlier of actual receipt, as evidenced by the
deliverer's affidavit, the recipient's acknowledgment of receipt, or the receipt of the national courier
service, and in the event of attempted delivery during normal business hours at the proper address by
an agent of a party or by the national courier service or the U.S. Postal Service but refused acceptance,
shall be deemed to have been given upon attempted delivery, as evidenced by an affidavit of inability
to deliver stating the time, date, place and manner in which such delivery was attempted and the
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manner in which such delivery was refused. No communication sent through electronic mail shall be
deemed to be a formal notice unless the same has been formally acknowledged as such by the
recipient.

28. MISCELLANEQUS
28.1  Amendments

The Parties hereto reserve the right to make amendments or modifications to this Agreement
by written agreement signed by an authorized representative of each party.

28.2  Applicable Law

This Agreement shall be governed by the laws of the State of Washington and the Charter and
Ordinances of the City. The venue of any action thereunder shall be in King County,
Washington.

28.3  .Compliance with Law

FDM shall comply with all applicable federal or state laws and City ordinances and with
applicable directions, rules and regulations of public officials and departments in enforcement of
City ordinances and with directions, rules, and regulations from the State of Washington or from
the United States of America with respect to any portion of this Agreement.

28.4  Maintenance of Licenses and Similar Authorizations

FDM, at no additional expense to the City, shall secure and maintain in full force and effect
during the term of any Agreement resulting from this procurement process, all required
licenses, and similar legal authorization, and comply with all legal requirements.

29, ASSIGNMENT

Neither party shall assign any of its obligations under this Agreement, in whole or in part, without the
other party’s written consent, which consent shall not be unreasonably refused or delayed.
Notwithstanding the foregoing, at any time following two years (2) after Acceptance, FDM may assign
this Agreement but no attempted assignment, transfer, conveyance or encumbrance of this Agreement
or any such rights shall be effective unless and until FDM has provided prior notice to the City of FDM's
desire to effect such change and the City has received from FDM'’s proposed assignee such person or
entity's written assumption of all of FDM's obligations under this Agreement. A merger or acquisition
involving FDM's stock or assets shall not be deemed in violation of this provision. No assignment or
transfer shall release FDM from ultimate liability for the satisfactory performance of all FDM obligations
and responsibilities hereunder.

30. BINDING EFFECT

The provisions, covenants and conditions in this Agreement apply to bind the Parties, their legal heirs,
representatives, successors, and assigns.

31. GRATUITIES

The City may, by written notice to FDM, terminate the right of FDM to proceed under this Agreement
upon one (1) calendar day’s notice, if it is found that a gratuity in the form of a bribe, gift, or otherwise
was offered or given by FDM, or any agent as representative of FDM, to any official, officer or
employee of the City, provided that the existence of the facts upon which the City makes such findings
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may be reviewed by a competent court. In the event of such termination, the City shall be entitled to
pursue the same remedies against FDM as it could pursue in the event of default by FDM. The above
restrictions are not to be interpreted as prohibiting FDM from providing room and board for the City
personnel to attend FDM-sponsored training seminars or schools that are generally held at plant sites
and are available to all FDM's customers, if such costs are included as a regular element of FDM'’s
training program. Nothing in the preceding sentence shall be interpreted to require FDM to provide
room and board to City personnel.

32. HEADINGS |

Section, subsection and paragraph headings are included in this Agreement for convenience only and
do not change, modify or limit any right or obligation of this Agreement.

33. INDEPENDENT STATUS OF PARTIES

Both Parties hereto, in the performance of this Agreement, will be acting in their individual capacities
and not as agents, employees, partners, joint venturers or associates of the other. The employees or
agents of one party shall not be deemed or construed to be the employees or agents of the other party
for any purpose whatsoever.

34, SEVERABILITY

If any term or condition of this Agreement or the application hereof to any person(s) or circumstances is
held invalid, such invalidity shall not affect other terms, conditions or applications which can be given
effect without the invalid term, condition or application; to this end the terms and conditions of this
Agreement are declared severable.

35. WAIVER

The waiver of any breach or failure of either party to exercise in any respect any right provided for in
this Agreement shall not be deemed a waiver of any further, prior, or future breach or right hereunder.
No right or obligation of this Agreement shall be deemed to be waived except by an instrument, in
writing, signed by the party claimed to have waived such right or obligation.

36. AUTHORITY

Each party has full power and authority to enter into and perform this Agreement, and the person
signing this Agreement on behalf of each party has been properly authorized and empowered to enter
into this Agreement. Each party further acknowledges that it has read this Agreement, understands it,
and shall be bound by it.

37. ADDENDA AND EXHIBITS

Upon Delivery and Approval by the City, the following documents will be deemed to have been
incorporated herein by reference:

Addendum A — Work Order #1
1. Work Order Summary and Overview
2. Statement of Work
2.1 Authorization to Proceed
2.2 General FDM Responsibilities
3 Documentation
4, Work Plan
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4.1 Preliminary Plans
4.1.1 Business Process Improvement
4.1.2 Develop Detailed Plans
4.2 Phase I — Incident Reporting
4.3 Phase II Sign-On & Other CAD Interfaces
4.4 Phase III — Inspections
4.5 Phase IV- Training & Roster Management
4.6 Phase V — Permits/ Fire Prevention
4.7 Phase VI Follow-Up
4.8 Interfaces
4.9 Joint Development Effort
49.1 Overview
4.9.2 Joint Development Deliverables
4.9.3 Joint Development Schedule & Phases
4.9.4 Joint Development Duties
4.9.5 Future Development and Enhancement Efforts
5. Training
5.1 Overview
5.1.1 Initial End User & Technical Training
5.1.2 NFIRS Train-the-Trainer Training
5.1.3 FDM Technical Training
5.1.4 FDM User & Applications Development Training

6. Testing and Acceptance

ol Warranty and Maintenance
8. Price Schedule

9. Payment Plan

10. Project Schedule

%1 System Diagram

12. Tritech Roster PRD

13. Interface Design Documents

Addendum B — Reconciliation Document
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38.

Addendum C — RMS Maintenance Agreement

Addendum D- Business Associate Agreement (HIPAA Compliance)
Addendum E — Letter of Credit
ORDER OF PRECEDENCE

The following documents shall comprise the Agreement between the Parties concerning the subject
matter of this Agreement, and in the event of any dispute arising from or related to this Agreement,
shall have the following order of precedence:

A. This Agreement and its exhibits, attachments and other documents attached to or
incorporated by reference herein;

B. City’s Request for Proposal #44;
C. FDM's response to the Request for Proposal #44, and any amendments thereto.

In case of a conflict between written material (user manuals or Release Notes in printed or CD-
ROM format) and on-line help information, or any of the aforementioned written material the CD
ROM material will control.

39. GENERAL TERMS
39.1  Binding Effect
This Agreement shall not become a binding contract until signed by an authorized officer of
each party, and it is effective as of the date so signed. This Agreement shall be binding on and
shall inure to the benefit of the heirs, executors, administrators, successors and assigns of the
parties hereto, but nothing in this paragraph shall be construed as a consent to any assignment
of this Agreement by either party except as provided in the ASSIGNMENT section of this
Agreement.
39.2  Agreement Executed in Counterparts
This Agreement may be executed in any number of identical counterparts, and each such
counterpart shall be deemed a duplicate original thereof.
39.3  No Construction Based on Party Responsible for Drafting Provisions
The provisions contained herein shall not be construed in favor of or against either party
because that party or its counsel drafted this Agreement, but shall be construed as if all parties
prepared this Agreement.
394  Number and Case
Whenever the singular number is used in this Agreement and when required by the context,
the same shall include the plural, and the use of any gender, be it masculine, feminine or
neuter, shall include all of the genders.

40. ENTIRE AGREEMENT
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This Agreement, including all Addenda, Appendices, Supplements and Exhibits referenced herein,
constitutes the entire agreement between the City and FDM, and supersedes all prior written
agreements, oral agreements, representations, understandings or negotiations with respect to the
matters covered by this Agreement. The City’s Request for Proposal Specification; and FDM's
Proposal submitted in response to the RFP are incorporated by reference herein.

IN WITNESS WHEREOQF, the City and FDM have caused this Agreement to be executed.

FDM SOFTWARE SYSTEMS THE CITY OF SEATTLE The CITY OF SEATTLE

Accepted By (Signature) Accepted By (Signature) Accepted By iSignature)
Ed Colin
P e

cwawp B Coli Meloke Mocialsky
Printed Name Printed Name
President .
‘lQ.% : CL Boun 5T Director
Title Title Title
ob| |03 ol2 [07
Date Date Date |
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