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                                       City Purchasing          General Information 206-684-0444

Current Contract Information

	ALERTS

This contract is not intended for anything that is more properly classified as Public Works.  

This contract is limited to only those items expressly provided for in this contract.

Do not use for federally funded purchases without a specific review for your grant funding requirements.

	Contract Title  
EQuIS Software and Services
	Contract # 0000003217

	Buyer
	Name: 
Jason Edens
	Phone: 
206-733-9583
	E-Mail: 
Jason.edens@seattle.gov

	Vendor (name/address)
	Earthsoft, LLC.
	Vendor ID#  0000352887

	Vendor Contact
	Contact:    Dan Alexander             Phone:     1-440-846-9010  
E-Mail: dalexander@earthsoft.com

	WMBE Status
	 FORMDROPDOWN 


	Description
	· Fish Hatchery Software

	Contract Term
	3/31/2014 – 3/30/2021

	Future Extension Option
	As negotiated

	Freight Terms
	N/A


	Prompt Pay Discount
	 N/A


	Delivery ARO
	 N/A


	Order Instructions
	For Use By: Seattle Public Utilities

	Order Limit:  N/A


	Contracting Options
	 FORMCHECKBOX 
This is the only City contract for this product.  Unless a separate competitive process is undertaken, this contract must be used when a product is sought that matches contract offerings. Call the Buyer for advice.

 FORMCHECKBOX 
This is one of several contracts awarded for this product.  The City may select among any of the following:

 

	Comprehensive Contract


[image: image1.emf]SPU_3217_Earthsoft. pdf



	Current Pricing


[image: image2.emf]EQuIS-Price-List  2013.pdf


	Sole Source



	Contract History
	Contract Start date 
3/31/2014
Change Order #
Change Order #2 
Change Order #3 
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This Contract is made and entered into by and between City of Seattle (‘City”), a Washington municipal
corporation; and EarthSoft, Inc., a corporation of the State of Florida, and authorized to do business in the
State of Washington.

Vendor Business: EarthSoft, Inc.

Name of Representative: Dan Alexander

Vendor Address: PO Box 1376 Concord MA 01742
Vendor Phone: 440-846-9010

Alternate Phone: 440-212-4062

Vendor Fax: 850-471-7470

Vendor e-mail: dalexander@earthsoft.com

WHEREAS, the purpose of this contract is to provide EQuIS software licensing and support
services; and

WHEREAS, Vendor was selected as a result of negotiations finalized on February 28, 2014 and
WHEREAS, funds for this purpose are authorized through the City of Seattle annual budget;

NOW, THEREFORE, in consideration of the terms, conditions, covenants, and performance of the
Statement of Work contained herein, as attached and made a part hereof, the City and Vendor mutually
agree as follows:

1. Term of Contract

The term of this contract shall be for a period of seven (7) years effective from March 31%t, 2014
and will expire on March 30, 2021

2. Survivorship
All purchase transactions and deliverables executed pursuant to the authority of this Contract
shall be bound by all of the terms, conditions, prices and price discounts set forth herein,
notwithstanding the expiration of the initial term of this Contract or any extensions thereof.
Further, the terms, conditions and warranties contained in this Contract that by their sense and
context are intended to survive the completion of the performance, cancellation or termination of
this Contract shall so survive. In addition, the terms of the sections titled Overpayments to
Vendor, Warranties, Section Headings, Incorporated Documents and Order of Precedence,
Publicity, Review of Vendor Records, Indemnification, Dispute Resolution and Limitations of
Liability, shall survive the termination of this Contract.

3. Statement of Work

Vendor shall provide the EQuIS products and services as described in the Contract Exhibit A.
The Statement of Work may also be termed “work” herein.

4. Expansion Clause
This contract may be expanded as mutually agreed, if such expansion is approved in writing by
the Buyer from the City Purchasing Office of the Department of Finance and Administrative
Services, City of Seattle. No other City employee is authorized to make such written notices.
The Buyer will ensure the expansion meets the following criteria collectively: (a) it could not be
separately bid, (b) the change is for a reasonable purpose, (¢) the change was not reasonably
known to either the City or vendors at time of bid or else was mentioned as a possibility in the bid
(such as a change in environmental regulation or other law); (d) the change is not significant
enough to be reasonably regarded as an independent body of work; (e) the change could not
have attracted a different field of competition, and (f) the change does not vary the essential
identity or main purpose of the contract. The Buyer shall make this determination, and may make
exceptions for immaterial changes, emergency or sole source conditions, or for other situations
as required in the opinion of the Buyer. Certain Work Orders or changes are not considered an





expansion of scope, including an increase in quantities ordered, the exercise of options and
alternates in the bid, change in design and specifications that does not expand the work beyond
the limits provided for above, or ordering of work originally identified within the originating
solicitation. If such changes are approved, changes are conducted as a written order issued by
the City Purchasing Buyer in writing to the Vendor.

5. Work Order Process

The Vendor shalil furnish all Systems and Hosted Services goods and services ("Deliverables”)
pursuant to work orders issued under this Contract. Each work order shall be subject to all of the
terms and conditions of this Contract, and incorporated into this Contract by this reference. The
Vendor shall furnish all Systems and Hosted Services Deliverables specified in the Work Order in
an aggregate, single, complete transaction and not as separate items. For each work order
under this Contract, Vendor shall commence work upon issuance of a notice to proceed by the
City. Work orders under this Contract may be generated by the City under the following
conditions:

54. The Work Order is within the scope of the original solicitation and contract or is within the
allowed conditions for expansions under Section 4 (Expansion Clause) above;

5.2 The City issues a request to change quantities of any deliverable;

5.3. The City orders additional custom features, modifications, or interfaces prior to or after
the acceptance period.

5.4, The City chooses to host the system components internally which are initially hosted by
EarthSoft (e.g. Database, web application).

For any subsequent work order(s) requested by either party, the Vendor shall submit a detailed
proposal for the change. The Vendor shall analyze, record, estimate and submit to the City, for its
approval, the proposed scope for the changed or new work, a work schedule, and a rate or price
adjustment for completion of the work to be changed or added. Once this proposal is received
and approved by the City, a new work order will be issued for the changed or additional work.
Upon the City’s written approval and notice to proceed, the Vendor shall implement the change or
additicnal work and invoice for the changed or additional work consistent with the City's approval
notice and the terms and conditions of this Contract.

The City may, at its option, add, delete or madify any part of any work order by giving Vendor
notice of such change within the time period specified in the applicable work order. Within seven
(7) days after the date of such notice, the Vendor shall deliver to the City an amended work order
reflecting the change in description, schedule and/or dollar amount due using the unit prices as
proposed for the specific work order in Vendor's Proposal,

The Vendor shall not proceed unless authorized by a mutually agreed upon amendment. Such
extra work shall be in compliance with Section 4 (Expansion Clause) and shall be authorized in
writing only by the City Purchasing Buyer, Department of Finance and Administrative Services.
Any costs incurred due to the perfermance of extra work will not be reimbursed until or uniess an
amendment is agreed upon.

The City does not guarantee utilization of goods and services provided for in this Contract
for which the City has not issued a work order(s).

6. Documentation
Vendor shall provide two sets of Documentation for use in electronic format compatible with
Microsoft Corporation’s then generally available Office products and printed format in accordance





with the terms of this Contract. Upgrades and revisions to this Documentation shall be provided
while Vendor is providing Services therefor. There shall be no additional charge for the
Documentation or updates thereto, in whatever form provided. If Vendor maintains its technical,
maintenance and installation documentation on a web site, Vendor may fulfill the obligations set
forth in this section by providing the City access to its web-based Documentation information.

The City reserves the right to withhold payment for a deliverable, modification or enhancement
until it receives all documentation associated with the same.

7. Payment Procedures

The Maximum Amount payable under this Contract shall be as set forth in Exhibit A, Statement of
Work.

Vendor shall invoice upon the City’s approval of 1) Professional Services costs incurred within a
monthly time period; and/or 2) completion of an agreed-upon deliverable and in a manner
consistent with the payment schedule attached, if any. Once the City has received and approved
the invoice, the City will provide payment within thirty (30) days. The aggregate amount
represents the full and final amount to be paid by the City for all expenses incurred and
incidentals necessary to complete the work. Any fees invoiced by vendor for late payment, if any,
shall not exceed 1% per month.

The City shall not be obligated to pay any other compensation, fees, charges, prices or costs, nor
shall Vendor charge any additional compensation for completing the work order of the Statement
of Work. All costs invoiced to the City, shall be associated with an active and open work order,

Invoices for hardware and software installed in City facilities and other work performed under this
Contract shall be submitted, in writing to the City’s Project Manager. Invoices shall include such
information as prescribed in the Specifications or Statement of Work, and is necessary for the
City to determine the exact nature of all expenditures and shall reference this Contract.
Additional payment terms or invoice instructions may be mutually agreed upon by the City and
the Vendor.

Payment does not constitute whole or partial acceptance; City acceptance of the System shal
only occur by formal written notice to that effect.

Overpayments to Vendor. The City may credit erroneous payments or overpayments against
amounts invoiced by Vendor. If the City does not take such credits, Vendor shall promptly, but in
all cases within 30 days, refund to the City the full amount of any erroneous payment or
overpayment upon Notice of an erroneous payment or overpayment to which Vendor is not
entitled.

Credits. Any credits due the City under this Contract may be applied against Vendor's invoices
with appropriate information attached, upon giving of Notice required herein, if any, by the City to
Vendor.

Increases

Vendor shall not increase the cost to the City under this Contract for all Software, Services and
Deliverables during the Initial first year of this Contract. Vendor may increase its software license
fees at the end of the initial on an annual basis and with prior Notice to the City. If the Charges
are increased, then, notwithstanding anything to the contrary contained herein, the City may upon
30 days prior Notice to Contractor, terminate this Contract in accordance with Section 39,
Termination.

7.1, Advance Payment Prohibited: The City does not accept requests for early payment, down
payment. Maintenance, subscriptions may be paid up to one year in advance provided that





should the City terminate early, the amount paid shall be reimbursed to the City on a prorated
basis, all other expenses are payable net 30 days after receipt and acceptance of satisfactory
compliance.

Travel and Other Direct Charges.

If the specifications and scope of work for this purchase have specifically identified travel and/or other
direct costs that the City intends to reimburse, then the following requirements shall apply. All such
expenses must be pre-approved in writing by the Project Manager. If the specifications and scope of
work do not clearly identify such costs for compensation, than no compensation will be given,

City will reimburse the Contractor at actual cost for expenditures that are pre-approved by the
City in writing and are necessary and directly applicable to the work required by this Contract
provided that similar direct project costs related to the contracts of other clients are consistently
accounted for in a like manner. Such direct project costs may not be charged as part of overhead
expenses or include a markup. Other direct charges may include, but are not limited to the
following types of items: travel, printing, cell phone, supplies, materials, computer charges, and
fees of subconsultants or subcontractors.

The billing for third party direct expenses specifically identifiable with this project shall be an
itemized listing of the charges supported by copies of the original bills, invoices, expense
accounts, subconsultant/subcontractor paid invoices, and other supporting documents used by
the Contractor to generate invoice(s) to the City. The original supporting documents shall be
available to the City for inspection upon request. All charges must be necessary for the services
provided under this Contract,

The City will reimburse the actual cost for travel expenses incurred as evidenced by copies of
receipts (excluding meals) supporting such travel expenses, and in accordance with the City of
Seattle Travel Policy, details of which can be provided upon request.

Airfare: Airfare will be reimbursed at the actual cost of the airline ticket. The City will reimburse
for Economy or Coach class fare only. Receipts detailing each airfare are required. Unusual
itineraries or multi-leg trips shall be prorated to the business requirements of this contact at the
sole discretion of the City.

Meals: Meals will be reimbursed at the Federal Per Diem daily meal rate (excluding the
“Incidental” portion of the published CONUS Federal M&! Rate) for the city in which the work is
performed (the current Federal Per Diem daily meal rate used by the City for reimbursement will
be provided upon request). Receipts are not required as documentation. The invoice shall state
“the meals are being billed at the Federal Per Diem daily meal rate”, and shall detail how many of
each meal is being billed (e.g. the number of breakfasts, lunches, and dinners). The City will not
reimburse for alcohol at any time.

Lodging: Lodging will be reimbursed at actual cost incurred up to a maximum of the published
Runzheimer Cost Index for the city in which the work is performed (the current maximum allowed
reimbursement amount can be provided upon request). Receipts detailing each day / night
lodging are required. The City will not reimburse for ancillary expenses charged to the room (e.g.
movies, laundry, mini bar, refreshment center, fitness center, sundry items, etc.)

Vehicle Mileage: Vehicle mileage will be reimbursed at the Federal Internal Revenue Service
Standard Business Mileage Rate in affect at the time the mileage expense is incurred (the current
2014 rate is 56.0 cents per mile = $.56). Documentation of mileage incurred is required. Please
note: payment for mileage incurred for long distances traveled shall not be more than an

equivalent trip round-trip airfare on a commercial airline for a coach or economy class ticket.





¢ Rental Car: Rental car expenses will be reimbursed at the actual cost of the rental. Rental car
receipts are required for all rental car expenses. The City will reimburse for a standard car of a
mid-size class or less. The City will not reimburse for ancillary expenses charged to the car rental
(e.g. GPS unit).

e Miscellaneous Travel (e.g. parking, rental car gas, taxi, shuttle, toll fees, ferry fees, etc.):
Miscellaneous travel expenses will be reimbursed at the actual cost incurred. Receipts are
required for each expense of $10.00 or more.

e Miscellaneous other business expenses (e.g. printing, photo development, binding): Other
miscellaneous business expenses will be reimbursed at the actual cost incurred and may not
include a markup. Receipts are required for all miscellaneous expenses that are billed.

8.1. Subcontractor: Subcontractor expenses will be reimbursed at the actual cost incurred and
may not include a markup. Copies of all subcontractor invoices that are rebilled to the City are
required.

8.2. Disputed Work: Notwithstanding all above, if the City believes in good faith that some
portion of Work has not been completed satisfactorily; the City may require Vendor to correct
such work prior to The City payment. In such event, the City will provide to Vendor an
explanation of the concemn and the remedy that the City expects. The City may withhold from any
payment that is otherwise due, an amount that the City in good faith finds to be under dispute, or
if the Vendor does not provide a sufficient remedy, The City may retain the amount equal to the
cost to The City for otherwise correcting or remedying the work not properly completed.

9. Taxes, Fees and Licenses

9.1. Taxes: Where required by state statute, ordinance or regulation, Vendor shall pay for
and maintain in current status all taxes that are necessary for contract performance. Unless
otherwise indicated, The City agrees to pay State of Washington sales or use taxes on all
applicable consumer services and materials purchased. No charge by the Vendor shall be made
for federal excise taxes and The City agrees to furnish Vendor with an exemption certificate
where appropriate.

92 Fees and Licenses: Vendor shall pay for and maintain in a current status, any license
fees, assessments, permit charges, etc., which are necessary for contract performance. It is the
Vendor's sole responsibility to monitor and determine any changes or the enactment of any
subsequent requirements for said fees, assessments, or charges and to immediately comply with
said changes during the entire term of this Contract. Vendor must pay all custom duties,
brokerage or import fees where applicable as part of the contract price. Vendor shall take all
necessary actions to ensure that materials or equipment purchased are expedited through
customs.

9.3. Vendor is to calculate and enter the appropriate Washington State and local sales tax on
the invoice. Tax is to be computed on new items after deduction of any trade-in, in accordance
with WAC 458-20-247.

10. Timely Completion

Time is of the Essence: The City has an immediate need to implement the System and/or
Software and equipment for the management and operation of the City. Therefore, time is of the
essence in all matters relating to this Contract

11.License for Use
The Vendor grants to the City a nonexclusive license to use, access to use and access the





System and Hosted Services in whole or in part for supporting the internal operations of the City
of Seattle, Seattle Public Utilities. The licenses hereunder are granted as of the earlier of the date
of first access or delivery of the Vendor Technology, Deliverables, System, and Hosted Services
and continue until the City returns or ceases to use and access the Vendor Technology,
Deliverables, System and Hosted Services.

12. Software Upgrades and Enhancements
Vendor shall:

12.1.Supply at no additional cost updated versions of the Software to operate on upgraded
versions of operating systems, upgraded versions of firmware, or upgraded versions of web
browsers;

12.2.Supply at no additional cost interface modules that are developed by Vendor for
interfacing the Software to other Software products.; and

13.Warranties

a. Deliverables. Vendor represents and warrants that each Deliverable shall meet
and conform to its applicable Specifications as provided herein following its Acceptance and
during the Term. Vendor also represents and warrants that the System and Hosted Services, in
whole and in part, shall operate in accordance with the Detailed System Design Deliverables, the
Performance Standards, the other Acceptance Criteria, the Documentation, and this Contract
following their Acceptance and during the Term.

b. Hosted System Services. Vendor represents and warrants that: (a) It shall
perform all Services required pursuant to this Agreement in a professional manner, with high
quality, (b) It shall give the highest priority to the performance of the Services, (c) Time shall be of
the essence in connection with performance of the Services for Deliverables. Vendor shall
immediately re-perform Services which are not in compliance with such representations and
warranties at no cost to the City.

13.1.  Warranty Against Planned Obsolescence
The Vendor warrants that the products and services proposed to and acquired by the City
under this Contract are new and of current manufacture, and that it has no current plans for
announcing a replacement line that would be marketed by Vendor as a replacement for any of
the products provided to the City under this Contract and would result in reduced support for
the product line within which the System furnished to the City is contained. The Vendor further
warrants that, in the event that a major change in hardware, software, or operating system
occurs that radically alters the design architecture of the System and makes the current design
architecture obsolete within three (3) years after full execution of this Contract, and if the City
continues its annual maintenance Contract with the Vendor, the Vendor shall provide the City
with a replacement hardware, software, or operating system(s) that continues the full
functionality of the systems, at no extra cost to the City,

13.2.  No Surreptitious Code Warranty Note: if external use new, if internal use old.

a) Vendor warrants to the City that the System, Hosted Services and Vendor
Technology provided to the City under this Contract contain or shall contain no
Self-help Code or any Unauthorized Code. Vendor further warrants that Vendor
shall not introduce, via modem or otherwise, any code or mechanism that
electronically notifies Vendor of any fact or event, or any key, node, lock,
time-out, or other function, implemented by any type of means or under any
circumstances, that may restrict the City's use of or access to the Software, Data,
or Equipment, in whole or in part, based on any type of limiting criteria, including





without limitation frequency or duration of use for any copy of the Software
provided to the City under this Contract.

b) Vendor shall defend the City against any claim, and indemnify and hold harmless
the City against any loss or expense arising out of any breach of this warranty.
No limitation of liability, whether contractual or statutory, shall apply to a breach
of this warranty.

13.3.  Title Warranty and Warranty against Infringement

Vendor hereby warrants and represents to City that Vendor is the owner of the Vendor
Technology, Hosted Services and System licensed hereunder or otherwise has the right to grant
to the City, the licensed rights to the Vendor Technology, Hosted Services, and System provided
by Vendor through this Agreement without violating any rights of any third party worldwide.
Vendor represents and warrants that: (i) Vendor is not aware of any claim, investigation,
litigation, action, suit or administrative or judicial proceeding pending or threatened based on
claims that the Vendor Technology, System or Hosted Services infringe or misappropriate any
patents, copyrights, or trade secrets of any third party, and (i) the Vendor Technology, System
and Hosted Services do not infringe upon or misappropriate any patents, copyrights, trade
secrets or any other intellectual property rights of any third party. The City shall receive prompt
Notice of each notice or claim of copyright infringement or infringement or misappropriation of
other intellectual property right worldwide received by Vendor with respect to the Vendor
Technology, Hosted Services, or System delivered under this Agreement.

Vendor shall, at its expense, defend, indemnify, and hold harmless the City and its employees,
officers, directors, contractors and agents from and against any claim or action against the City
which is based on a claim that any Deliverable or Service any part thereof under this Agreement
infringes a patent, copyright, utility model, industrial design, mask work, trademark, or other
proprietary right or misappropriates a frade secret, and Vendor shall pay all losses, liabilities,
damages, penalties, costs, fees (including reasonable attorneys’ fees) and expenses caused by
or arising from such claim. The City shall promptly give Vendor notice of any such claim. . In the
event a final injunction or order is obtained against the City's full use of the
Deliverables/Services/System or any portion thereof as a result of any such claim, suit or
proceeding, and if no further appeal of such ruling is practicable, Vendor shall, as mutually
agreed upon and at Vendor's expense:

a) procure for the City the right to continue full use of the Hosted System; or

b) replace or modify the same so that it becomes non-infringing (which modification or
replacement shall not affect the obligation to ensure the Deliverables/Services/System
conforms with applicable Statement of Work); or

c¢) if the product was purchased and the actions described in item (1) or (2) of Section 11.4, are
not practicable, refund the full purchase price and remain liable for all damages suffered by
the City as a result of the loss of the infringing product and any other continued utility of which
to the City is adversely affected by the removal of the infringing product, and hold the City
harmless from any further liability therefor under any applicable Order, Settlement, or other
Contract.

In no event shall the City be liable to Vendor for any lease, rental, service, or maintenance
payments after the date, if any, that the City is no longer legally permitted to use the Hosted
Services because of such actual or claimed infringement.

No settlement that prevents the City from continuing to use the Hosted Service, other products or
Software documentation as provided in this Contract shall be made without the City’s prior written
consent. In all events, the City shall have the right to participate at its own expense in the
defense of any such suit or proceeding through counsel of its own choosing.





The indemnification obligation set forth in this section shall survive the expiration or earlier
termination of this Contract.

13.4. NolLiens

The Vendor warrants that Vendor is authorized to provide full use of the Hosted Services to the
City as provided herein and that such Hosted Services is not subject to any lien, claim or
encumbrance inconsistent with any of the City’s rights under this Contract and that the City is
entitled to and shall be able to enjoy quiet possession and use of the Hosted Services without
interruption by Vendor or any other person making a claim under or through the Vendor or by
right of paramount title.

13.5. Maintenance Services Warranty

The Vendor warrants that, in performing the services under This Contract, the Vendor shall
strictly comply with the descriptions and representations as to the services, including performance
capabilities, accuracy, completeness, characteristics, Statement of Work, configurations,
standards, function and requirements, which appear in this Contract and in the Vendor's
response to the City's Request for Proposal. Errors or omissions committed by the Vendor in the
course of providing Services shall be remedied by the Vendor at its own expense.

13.6. Merchantability and Fitness Warranty

Vendor represents and warrants that the Software, other products and Software Documentation
will be merchantable and will be fit for the particular purposes established in the City's RFP and
the Vendor's response to the City's RFP.

13.7.  Warrant of Compliance with Applicable Law

a) Vendor warrants that the System and Services shall comply with all applicable
federal, State and local laws, regulations, codes and ordinances. Contractor
warrants that, throughout the Term of this Agreement, the System and Hosted
Services shall comply with changes to and new applicable federal, State and
local laws, regulations, codes and ordinances.

b) Vendor represents and warrants that it shall comply with all applicable local,
State, and federal licensing, accreditation and registration requirements and
standards necessary in the performance of the Services,

13.8.  Written Commitments.

Any written commitment by Vendor within the scope of this Contract shall be binding upon
Vendor. Failure of Vendor to fulfill such a commitment may constitute a material breach and shall
render Vendor liable for damages under the terms of this Contract. For purposes of this section, a
commitment by Vendor includes but is not limited to: (i) Purchase Prices, Charges, discounts,
and options committed to remain in force over a specified period of time; and (ii) any warranty or
representation made by Vendor in its Response or contained in any Vendor publications, written
materials, schedules, charts, diagrams, tables, descriptions, other written representations, and
any other communication medium accompanying or referred to in its Response or used to effect
the sale to the City.

13.9. Survival of Warranties and Representations

The representations and warranties of the Vendor made pursuant to this Contract shall survive
the delivery of the System, the payment of the purchase price, and the expiration or earlier
termination of this Contract.

13.10. Warranty Services and Hosted Services.

General Respensibilities. The Vendor warrants the hosted service for the term of this agreement.





During the Warranty Periods, Vendor shall provide Services as described below in this Section as
the Warranty Services at no additional cost to correct Deficiencies in the System and Hosted
Services and to repair and maintain the System and Hosted Services in accordance with the
Specifications. Vendor shall perform these Warranty Services after the Warranty. Vendor's
Warranty Service responsibilities shall include but not be limited to the following while assisting
the City in operating and maintaining the System and Hosted Services;

a) Promptly repair or replace the System and Hosted Services, or any portion
thereof, that has Deficiencies;

b) Maintain the System and Hosted Services in accordance with the Specifications
and terms of this Agreement and meet all availability and system performance service levels
as specified. In the event the Hosted System requires failover activities, then the Vendor shall
be responsible for continuance of the Hosted System and the City shall not be subject
additional costs unless otherwise specified in this agreement

c) Upon request by the City, re-perform any Service that fails to meet the
requirements of this Contract at no additional cost;

d) Coordinate with the City all tasks related to correcting problems and Deficiencies
connected with the Software or the Equipment.

e) Inquiry Assistance. Contractor shall respond to inquiries from the City, and with
the following, as applicable:

° Responses to questions relating to the Software, including without limitation
isolating problems fo the Software, Data or Equipment;

® The development, on a best efforts basis, of a temporary solution to or an
emergency bypass of a Deficiency;

o Corrections and repairs of errors, problems or Deficiencies with the Software, to
the extent technically feasible; and

° Clarification of Documentation.

14. Enhancements

Vendor shall provide the City with all Enhancements and associated documentation that are
provided as general releases to the Software, in whole or in part, as part of the Hosted Services.
Such Documentation shall be adequate to inform the City of the problems resolved including any
significant differences resulting from the release which are known by Vendor. Vendor warrants
that each such Enhancement general release shall be tested and perform according to the
Specifications. Vendor agrees to correct corrupted Data that may result from any System
Deficiency introduced by the Enhancement at no cost to the City.

Enhancements to correct any Deficiency shall be provided to the City at no additional cost and
without the need for a Work Order.

Should the Vendor not be able to correct the hosted system so that it complies with the
specifications in the Statement of Work and/or Service Level Agreement, to the City's reasonable
satisfaction in a timely manner, the City may terminate this Contract and Section 39 of this
Contract shall be executed.

15. Ownership of Deliverables





All data and work products produced under this Contract shall be considered work made for hire
under the U.8. Copyright Act, 17 U.S.C. 101 et seq, and shall be owned by the City.

The City shall own all right, title and interest in and to the City's Confidential Information, the
City's intellectual property, and the City's Property. To the extent Vendor produces any Data,
Vendor shall take all actions necessary and shall transfer ownership of the Data to the City
following its development. The Data shall be deemed City of Seattle work made for hire for all
purposes of copyright law, and copyright shall belong solely to the City. In the event that any
such work is adjudged to be not a work made for hire, Vendor agrees to assign and hereby
assigns all copyright in such work to the City. Vendor shall, assist the City or its nominees to
obtain copyrights, trademarks, or patents for all such works. The Vendor agrees to execute all
papers and to give all facts known to it necessary to secure United States copyrights and to
transfer or cause to transfer to the City right, title and interest in and to such works.

16. Protection of Persons and Property

16.1. Person
The Vendor and the City shall each take reasonable precautions for the safety of employees of the
other, and shall each comply with all applicable provisions of federal, state, and local laws, codes and
regulations to prevent or avoid any accident or injury to a person on, about or adjacent to any
premises where work under this Contract is being performed.

16.2. Property
The Vendor shall take reasonable steps to protect the City's property from injury or loss arising in
connection with the Vendor's performance or failure of performance under this Contract.

16.3. No Smaoking
The Vendor shall not allow any employee of the Vendor or any sub or agent thereof to smoke inside
any City facility.

17.Contract Notices, Deliverable Materials and Invoices Delivery
Official Contract notices shall be delivered to the foliowing addresses (or such other address (es)
as either party may designate in writing):

If delivered by the U.S. Postal Service, it must be addressed to:
Jason Edens
City of Seattle Purchasing and Contracting Services
PO Box 94687
Seattle, WA 98124-4687

If delivered by any other company, it must be addressed to:
Jason Edens
City of Seattle Purchasing and Contracting Services
Seattle Municipal Tower
700 5" Ave., #4112
Seattle, WA 98104

Phone: 206-733-9583
Fax: 206-233-5155
E-Mail: jason.edens@seattle.qgov

Project work, invoices and communications shall be delivered to the City Project Manager:
Jan De Roos
City of Seattle, Seattle Public Utilities
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Seattle Municipal Tower
700 51 Ave., #4865A
Seattle, WA 98104

Phone: 206-684-4164
E-Mail: jan.deroos@seattle.gov

18. Vendor Authorizations
Vendor represents and warrants that:

18.1. Vendor is a [corporation duly incorporated], validly existing and in good standing under
the laws of its state of incorporation and has all requisite corporate power and authority to
execute, deliver and perform its obligations under this Contract;

18.2.  The execution, delivery and performance of this Contract has been duly authorized by
Vendor and no approval, authorization or consent of any governmental or regulatory agency
is required to be obtained in order for Vendor to enter into this Contract and perform its
obligations under this Contract;

18.3.  Vendor is duly authorized to conduct business in and is in good standing in each
jurisdiction in which Vendor will conduct business in connection with this Contract:

18.4.  Vendor has obtained all licenses, certifications, permits, and authorizations necessary to
perform the Services under this Contract and currently is in good standing with all regulatory
agencies that regulate any or all aspects of Vendor's performance of the Services. Vendor will
maintain all required certifications, licenses, permits, and authorizations during the term of
this Contract at its own expense. Vendor must maintain any certifications that were specified
as a minimum requirement in the selection process. If during the period of the contract, a
new certification is established as a minimum requirement for similar applications, the vendor
shall, within a reasonable time, obtain that certification.

18.5.  Vendor has the full power and authority to grant to the City, the rights described in this
Contract without violating any rights of any third party and that there is currently no actual or
threatened suit by any such third party based on an alleged violation of such rights by
Vendor. Vendor further represents and warrants that the person executing this Contract for
Vendor has actual authority to bind Vendor to each and every term, condition and obligation
to this Contract, and that all requirements of Vendor have been fulfilled to provide such actual
authority.

19. Ability to Perform

Vendor represents and warrants that:

19.1.  Vendor has and shall continue to have the financial ability, by itself or through a line of
credit or other financial support, to provide the City with at least six months of Services,
including Hosted Services during any period of this Contract, without reimbursement for the
Services or expenses;

19.2. Vendor has and shall continue to have the financial resources to fund the capital
expenditures required under this Contract without advances by the City or assignment of any
payments by the City to a financing source;

19.3. Each subcontractor providing a substantial amount of the Services under this Contract

has and shall continue to have the financial resources to carry out its duties under this
Contract; and

11





19.4.  Vendor's methods of accounting are consistent with generally accepted accounting
principles and are capable of segregating costs by release, stage, segment, or cost objective
in order to support Change Order accounting.

19.5.  Vendor represents and warrants that it has the requisite training, skill and experience
necessary to provide Work and is appropriately accredited and licensed by all applicable
agencies and governmental entities.

20.Inspection
Work shall be subject, at all times, to inspection by and with approval of the City, but the making (or
failure or delay in making) such inspection or approval shall not relieve Vendor of responsibility for
performance of the Work in accordance with this Contract, notwithstanding the City's knowledge of
defective or noncomplying performance, its substantiality or the ease of its discovery. Vendor shall
provide sufficient, safe, and proper facilities and equipment for such inspection and free access to
such facilities.

21.Affirmative Efforts for Utilization of Women and Minority Subcontracting and
Employment, Non discrimination in providing services

= Employment Actions: Contractor shall not discriminate against any employee or applicant for
employment because of race, religion, creed, age, color, sex, marital status, sexual
orientation, gender identity, political ideclogy, ancestry, national origin, or the presence of any
sensory, mental or physical handicap, unless based upon a bona fide occupational
qualification. Contractor shall take affirmative action to ensure that applicants are employed,
and that employees are treated during employment, without regard to their creed, religion,
race, age, color, sex, national origin, marital status, political ideology, ancestry, sexual
orientation, gender identity, or the presence of any sensory, mental or physical handicap.
Such action shall include, but not be limited to employment, upgrading, promotion, demotion,
or transfer; recruitment or recruitment advertising, layoff or termination, rates of pay, or other

forms of compensation and selection for training.

= In accordance with Seattle Municipal Code Chapter 20.42, Contractor shall actively solicit the
employment and subcontracting of women and minority group members when there are
commercially useful purposes for fulfilling the scope of work.

= If a WMBE Inclusion Plan is requested by and submitted to the City, the WMBE Inclusion
Plan is material to the contract. The requirements and conditions stated in the WMBE
Inclusion Plan shall be enforced as a contract requirement.

= |f upon investigation, the Director of Purchasing and Contracting Services finds probable
cause to believe that the Contractor has failed to comply with the requirements of this
Section, the Contractor shall be notified in writing. The Director shall give Contractor an
opportunity to be heard with ten calendar days' notice. If, after the Contractor's opportunity to
be heard, the Director still finds probable cause, sthe may suspend the Contract and/or
withhold any funds due or to become due to the Contractor, pending compliance by the
Contractor with the requirements of this Section.

21.1.  Any violation of the mandatory requirements of this Section, or a violation of Seattle
Municipal Code Chapter 14.04 (Fair Employment Practices), Chapter 14.10 (Fair Contracting
Practices), Chapter 20.45 (City Contracts — Non-Discrimination in Benefits), or other local,
state, or federal non-discrimination laws, shall be a material of contract for which the
Contractor may be subject to damages and sanctions provided for by the Vendor Contract
and by applicable law. In the event the Contractor is in violation of this Section shall be
subject to debarment from City contracting activities in accordance with Seattle Municipal
Code Section 20.70 (Debarment).
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22.Equal Benefits

22.1.  Compliance with SMC Ch. 20.45: The Vendor shall comply with the requirements of SMC
Ch. 20.45 and Equal Benefits Program Rules implementing such requirements, under which
the Vendor is obligated to provide the same or equivalent benefits ("equal benefits”) to its
employees with domestic pariners as the Vendor provides to its employees with spouses. At
The City's request, the Vendor shall provide complete information and verification of the
Vendor's compliance with SMC Ch. 20.45. Failure to cooperate with such a request shall
constitute a material breach of this Contract. (For further information about SMC Ch. 20.45
and the Equal Benefits Program Rules call (206) 684-0430 or review information at
http://cityofseattle.net/contract/equalbenefits/.

22.2. Remedies for Violations of SMC Ch. 20.45: Any violation of this Section shall be a
material breach of Contract for which the City may:

22.3, Require the Vendor to pay actual damages for each day that the Vendor is in violation of
SMC Ch. 20.45 during the term of the Contract; or

22.4, Terminate the Contract; or

22.5. Disqualify the Vendor from bidding on or being awarded a City contract for a period of up
to five (5) years; or

22.6. Impose such other remedies as specifically provided for in SMC Ch. 20.45 and the Equal
Benefits Program Rules promulgated thereunder.

23.General Legal Requirements
23.1.  General Requirement: Vendor, at no expense to The City, shall comply with all
applicable laws of the United States and the State of Washington; the Charter and ordinances
of The City; and rules, regulations, orders, and directives of their administrative agencies and
the officers thereof. Without limiting the generality of this paragraph, the Vendor shall
specifically comply with the following requirements of this section.

23.2, Licenses and Similar Authorizations: Vendor, at no expense to The City, shall secure
and maintain in full force and effect during the term of this Contract all required licenses,
permits, and similar legal authorizations, and comply with all requirements thereof,

23.3. Performance Standard. All duties by Vendor or designees shall be performed in a
manner consistent with accepted practices for other similar Work.

24.Changes to City Programs.
241.  The parties acknowiedge that the City programs supported by this Contract may be
subject to continuous change during the term of this Contract. Except as provided in this
Section, Vendor has provided for or will provide for adequate resources, to reasonably
accommodate such changes. Should Vendor be unable to accommodate those changes, the
City has the right to terminate the contract.

24.2.  The parties also acknowledge that the Vendor was selected, in part, because of its
expertise, experience, and knowledge concerning applicable federal and/or State laws,
regulations, policies, or guidelines that affect the performance of the Services and System.

24.3. In keeping with the City reliance on the Vendor's knowledge, experience and expertise,
the Vendor will be responsible for identifying changes in applicable federal or State legislative
enactments and regulations and the impact of such changes on the performance of the
Services or Deliverables or the City's use of the Services or Deliverables, The Vendor must
timely notify the City of such changes and must work with the City to identify the impact of
such changes on how the City uses the Services or Deliverables.
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24 .4, Noncompliance. The Vendor will be responsible for any fines, penalties, or
disallowances imposed on the City or Vendor arising from any noncompliance with the laws,
regulations, policies, and guidelines that affect the Services or Deliverables that are to be
provided or that have been provided by the Vendor, its Subcontractors or agents.

25. Indemnification
Vendor shall defend, indemnify, and save City harmless from and against all claims, including
reasonable attorneys' fees resulting from such claims, by third parties for any or all injuries to
persons or damage to property of such third parties arising from intentional, willful, or negligent
acts or omissions of Vendor, its officers, employees, or agents, or Subcontractors, their officers,
employees or agents. Vendor's obligation to defend, indemnify, and save City harmless shall not
be eliminated or reduced by any alleged concurrent City negligence.

26.Insurance

Except as specified otherwise, Vendor shall obtain at time of award and maintain in force,
minimum coverages and limits of liability of insurance specified below. If the Vendor fails to
obtain or maintain these coverages, the City may withdraw its intent to award. All costs are borne
by the Vendor.
26.1. MINIMUM COVERAGES AND LIMITS OF LIABILITY. Vendor shall at all times during the
term of this Contract maintain continuously, at its own expense, minimum insurance
coverages and limits of liability as specified below:

26.1.1.Commercial General Liability (CGL) insurance, including:
- Premises/Operations
- Products/Completed Operations
- Personal/Advertising Injury
- Contractual
- Independent Contractors
- Stop Gap/Employers Liability
with minimum limits of liability of $1,000,000 each occurrence combined single limit bodily
injury and property damage (“CSL"), except:
$1,000,000 Personal/Advertising Injury
$1,000,000 each accident/disease/employee Stop Gap/Employer's
Liability

26.1.2. Automobile Liability insurance, including coverage for owned, non-owned, leased or
hired vehicles with a minimum limit of liability of $1,000,000 CSL.

26.1.3. Worker's Compensation for industrial injury to Vendor's employees in accordance with
the provisions of Title 51 of the Revised Code of Washington.

26.1.4. Professional Liability Errors and Omissions, with coverage of not less than $1 million per
occurrence/$2 million general aggregate.

26.2. CITY AS ADDITIONAL INSURED. The City of Seattle shall be included as an additional
insured under CGL and Automobile Liability insurance for primary and non-contributory limits
of liability.

26.3. NO LIMITATION OF LIABILITY. The limits of liability specified herein are minimum limits
of liability only and shall not be deemed to limit the liability of Vendor or any Vendor insurer
except as respects the stated limit of liability of each policy. Where required to be an
additional insured, the City of Seattle shall be so for the full limits of liability maintained by
Vendor, whether such limits are primary, excess, contingent or otherwise.

26.4. MINIMUM SECURITY REQUIREMENT. All insurers must be rated A- VIl or higher in the
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current A.M. Best's Key Rating Guide and licensed to do business in the State of Washington
unless coverage is issued as surplus lines by a Washington Surplus lines broker.

26.5. SELF-INSURANCE. Any self-insured retention not fronted by an insurer must be
disclosed. Any defense costs or claim payments falling within a self-insured retention shall be
the responsibility of Vendor.

26.6. EVIDENCE OF COVERAGE. Prior to performance of any scope of work under this
Contract, Vendor shall provide certification of insurance acceptable to the City evidencing the
minimum coverages and limits of liability and other requirements specified herein. Such
certification must include a copy of the policy provision documenting that the City of Seattle is
an additional insured for commercial general liability insurance on a primary and non-
contributory basis. Certification should be issued to The City of Seattle, Risk Management
Division, Seattle, WA and shall be delivered in electronic form either as an email attachment
to riskmanagement@seattle.gov or faxed to (206) 470-1270.

27.Review of Vendor Records

Vendor and its Subcontractors shall maintain books, records, documents and other evidence
relating to this Contract, including but not limited to protection and use of City's Confidential
Information, and accounting procedures and practices which sufficiently and properly reflect all
direct and indirect costs of any nature invoiced in the performance of this Contract. Vendor shall
retain all such records for six (6) years after the expiration or termination of this Contract.
Records involving matters in litigation related to this Contract shall be kept for six (6) years from
the date of expiration or termination of this Contract whichever is later.

All such records shall be subject at reasonable times and upon prior notice to examination,
inspection, copying or audit by personnel so authorized by the City's Contract Administration
and/or the Office of the Auditor and federal officials so authorized by law, rule, regulation or
contract, when applicable, at no additional cost to the City. During this Contract's term, Vendor
shall provide access to these items at a mutually agreeable time and place. Vendor shall be
responsible for any audit exceptions or disallowed costs incurred by Vendor or any of its
Subcontractors. Vendor shall incorporate in its subcontracts this section’s records retention and
review requirements.

It is agreed that books, records, documents and other evidence of accounting procedures and
practices related to Vendor’s cost structure, including overhead, general and administrative
expenses, and profit factors shall be excluded from City's review unless the cost or any material
issue under this Contract is calculated or derived from these factors.

28. Independent Contractor

The relationship of Vendor to The City by reason of this Contract shall be that of an independent
Vendor. This Contract does not authorize Vendor to act as the agent or legal representative of
the City for any purpose whatsoever. Vendor is not granted any express or implied right or
authority to assume or create any obligation or responsibility on behalf of or in the name of The
City or to bind The City in any manner or thing whatsoever.

It is the intention and understanding of the Parties that Vendor shall be an independent Vendor
and that the City shall be neither liable for nor obligated to pay sick leave, vacation pay or any
other benefit of employment, nor to pay any social security or other tax that may arise as an
incident of employment. The Vendor shall pay all income and other taxes as due. Industrial or
other insurance that is purchased for the benefit of the Vendor shall not be deemed to convert
this Contract to any employment contract. It is recognized that Vendor may or will be performing
professional Work during the term for other parties and that The City is not the exclusive user of
the Work that Vendor will provide.
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28.1. Assignment: Contractor shall not assign any of its obligations under this Contract without
Seattle's written consent, which may be granted or withheld in Seattle's sole discretion.

28.2. Subcontracting: Contractor shall not subcontract any of its obligations under this Contract
without Seattle's written consent, which may be granted or withheld in Seattle’'s sole
discretion. Contractor shall ensure that all subcontractors comply with the obligations,
requirements and terms and conditions of the subcontract, except for Equal Benefit
provisions. Seattle’s consent to subcontract shall not release the Contractor from liability
under this Contract, or from any obligation to be performed under this Contract, whether
occurring befare or after such consent to subcontract.

29.No Conflict of Interest.
Contractor confirms that Contractor does not have a business interest or a close family
relationship with any City officer or employee who was, is, or will be involved in the Contractor
selection, negotiation, drafting, signing, administration, or evaluating the Contractor's
performance.

30. No Gifts or Gratuities.

Contractor shall not directly or indirectly offer anything of value (such as retainers, loans,
entertainment, favors, gifts, tickets, trips, favors, bonuses, donations, special discounts, work or
meals) to any City employee, volunteer or official, that is intended, or may appear to a reasonable
person to be intended, to obtain or give special consideration to the Vendor. Promotional items
worth less than $25 may be distributed by the vendor to City employees if the Vendor uses the
items as routine and standard promotions for business. Any violation of this provision may result
in termination of this Contract. Nothing in this Contract prohibits donations to campaigns for
election to City office, so long as the donation is disclosed as required by the election campaign
disclosure laws of the City and of the State.

31.Current and Former City Employees, Officers, and Volunteers.
Throughout the life of the contract, Contractor shall provide written notice to City Purchasing and
the City Project Manager of any current or former City employees, officials or volunteers, that are
working or assisting on solicitation of City business or on completion of the awarded contract.
The Vendor must be aware of the City Ethics Code, Seattle Municipal Code 4.16 and advise
Contractor workers as applicable.

32.Contract Workers with 1,000 Hours

Throughout the life of the Contract, Contractor shall provide written notice to City Purchasing and
the City Project Manager of any contract worker that shall perform more than 1,000 hours of
contract work for the City within a rolling 12-month period. Such hours include those that the
contract worker performs for the Contract, and any other hours that the worker performs for the
City under any other contract. Such workers are subject to the requirements of the City Ethics
Code, Seattle Municipal Code 4.16. The Contractor shall advise their Contract workers as
applicable.

33.Errors & Omissions:
Vendor shall be responsible for the professional quality, technical accuracy, and the coordination
of all designs, drawings, Statement of Work, and other services furnished by or on the behalf of
the Vendor under this Contract. The Vendor, without additional compensation, shall correct or
revise any errors or omissions in the designs, drawings, Statement of Work, and/or other Vendor
services immediately upon notification by The City. The obligation provided for in this section
with respect to any acts or omissions during the term of this Contract shall survive any
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termination or expiration of this Contract and shall be in addition to all other obligations and
liabilities of the Vendor.

34.Data Storage and Retention
Vendor agrees to store and retain City data in accordance with City record retention requirements for
the type of data being stored, or to work with the City to develop a plan to meet those requirements
through alternate means.

35. Proprietary and Confidential Information
Under Washington State Law (reference RCW Chapter 42.56, the Public Records Act) all materials
received or created by the City of Seattle are public records. These records include but are not
limited to bid or proposal submittals, agreement documents, contract work product, or other bid
material. Some records or portions of records are legally exempt from disclosure and can be
redacted or withheld. The Public Records Act (RCW 42.56 and RCW 19.10)8 describes those
exemptions. Contractor must familiarize itself with the Washington State Public Records Act (PRA)
and the City of Seattle's process for managing records.

The City will try to redact anything that seems obvious in the City opinion for redaction. For example,
the City will black out (redact) Social Security Numbers, federal tax identifiers, and financial account
numbers before records are made viewable by the public. However, this does not replace
Contractor’s obligations to identify any materials Contractor wishes to have redacted or protected,
and that Contractor believes are so under the Public Records Act (PRA).

351, Protecting your Materials from Disclosure (Protected, Confidential, or Proprietary),
Contractor must determine and declare any materials you want exempted (redacted), and that
Contractor also believes are eligible for redaction. This includes but is not limited to Contractor’s bid
submissions, contract materials and work products

3512 Proposal Submittals. Asserted exemptions for Bid/Proposal Submittals shall be those
exemptions that, Contractor identified on the City Non-Disclosure Request included in the City
of Seattle Vendor Questionnaire. If the Contractor did not submit a request within the Vendor
Questionnaire, the Contractor is deemed to have authorized releasing any and all information
submitted to the City.

35.3. Contract Work Products.
If Contractor wishes to assert exemptions for its contract work products Contractor must notify the
City Project Manager at the time such records are generated.

Please note the City cannot accept a generic marking of materials, such as marking everything with a
document header or footer, page stamp, or a generic statement that a document is non-disclosable,
exempt, confidential, proprietary, or protected. You may not exempt an entire page unless each
sentence is entitled to exemption; instead, identify paragraphs or sentences that meet the RCW
exemption criteria you are relying upon.

354. City's Response to a Public Records Act Requests.
The City will prepare two versions of your materials:

Full Redaction: A public copy that redacts (blacks out) both the exemptions (such as social security
numbers) identified by the City and also materials or text you identified as exempt. The fully redacted
version is made public upen contract execution and will be supplied with no notification to you.

Limited Redaction: A copy that redacts (blacks out) only the exemptions (such as social security
numbers) identified by the City. This does not redact (black out) exemptions identified by Contractor.
The Limited Redaction will be released only after Contractor is provided “third party notice” that allows
Contractor the legal right under RCW 42.56.540 to bring a legal action to enjoin the release of any
records you believe are not subject to disclosure.
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if any requestor seeks the Limited Redacted or original versions, the City will provide Contractor “third
party notice”, giving ten business days to obtain a temporary restraining order while Contractor
pursues a court injunction. A judge will determine the status of your exemptions and the Public
Records Act.

If the Contractor does not obtain and serve an injunction upon the City within 10 business days of the
date of the City's notification of the request, the Contractor is deemed to have authorized releasing
the record.

Notwithstanding the above, the Contractor must not take any action that would affect (a) the City's
ability to use goods and services provided under this Agreement or (b) the Contractor’s obligations
under this Agreement.

35.4.1.The Contractor will fully cooperate with the City in identifying and assembling records in
case of any public disclosure request.

35.5. City's Confidential Information:

35.5.1.The following are hereby designated to be the City's Confidential Information: the City's
Data (including , but not limited to records, files, forms, documents, and other data
regardless of format), meta-Data either described or embedded in the Data and City
documents, City employee information including but not limited to names, address, Social
Security numbers, e-mail addresses, telephone numbers, financial profiles, credit card
information, driver's license numbers, medical data, law enforcement records, and such
other Confidential information as may be designated by the City to the Vendor.

35.5.2. Except for disclosure of the City's Confidential Information to the City in order to comply
with RCW 42.56, the Vendor shall maintain all Confidential Information of the City in strict
confidence, at least to the same extent as it protects the confidentiality of its own
confidential information of like kind, but in no event with less than reasonable care.

35.5.3.Vendor shall not at any time use, publish, sell, reproduce or disclose any Confidential
Information, except for disclosure to the City in order to comply with RCW 42.56 and
except to authorized officers, employees, contractors and agents requiring such
information under confidentiality requirements. The use or disclosure by Vendor of any City
information not necessary for, or directly connected with, the performance of Vendor's
responsibility with respect to Services is prohibited except upon the express written
consent of the City.

35.5.4. The Vendor shall take all steps necessary, including without limitation oral and written
instructions to all authorized officers, employees, contractors and agents to safeguard the
City’s Confidential Information in accordance with applicable federal and State law and
regulation and this Contract against unauthorized disclosure, reproduction, publication or
use, and to satisfy their obligations under this Contract.

35.5.5.The Vendor, and its officers, employees, contractors and agents shall at all times comply
with all security standards, practices, and procedures which are equal to or exceed those
of the City with respect to information and materials which come into the Vendor's
possession

35.5.6. The Vendor shall not move the City's confidential information to another geographical
location without the City's written permission.

35.5.7.The City reserves the right to monitor, audit or investigate Vendor’s use of the City's
Confidential Information collected, used, or acquired by Vendor under this Contract.
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35.5.8. The Vendor shall immediately report to the City any and all unauthorized disclosures or
uses of the City Confidential Information of which it or its officers, employees, employees,
contractors and agents is aware or has knowledge. The Vendor acknowledges that any
publication or disclosure of City Confidential Information to others may cause immediate
and irreparable harm to the City. If the Vendor should publish or disclose such
Confidential Information to others without authorization, the City shall immediately be
entitled to injunctive relief or any other remedies to which it is entitled under law or equity
without requiring a cure period.

35.5.9.The use or disclosure by Contractor of any City information not necessary for, nor directly
connected with, the performance of Contractor’s responsibility with respect to Services is
prohibited, except upon the express written consent of the City

36. Publicity
No news release, advertisement, promotional material, tour, or demonstration related to the City’s
purchase or use of the Vendor's product or any work performed pursuant to this Contract shall be
produced, distributed or take place without the prior, specific approval of the City’s Project
Manager or his/her designee.

37.Background Checks and Immigrant Status
The City has strict policies regarding the use of Background checks, criminal checks and
immigrant status for contract workers. The policies are incorporated into the contract and
available for viewing on-line at http://mww.seattle.gov/business/\WithSeattle.htm

38. Dispute Resolution
The parties shall endeavor to resolve any dispute or misunderstanding that may arise under this
Contract concerning Vendor's performance or City's obligations between the Vendor's
representative and the City's representative. Either party may discontinue such discussions and
may then pursue other means to resolve such disputes, or may by mutual agreement pursue
other dispute alternatives such as alternate dispute resolution processes. Nothing in this dispute
process shall in any way mitigate the rights, if any, of either party to terminate the Contract for
cause or convenience.

The City and the Vendor agree that, the existence of a dispute notwithstanding, they will continue
without delay to carry out all their respective responsibilities under this Contract that are not
affected by the dispute. If the subject of the dispute is the amount due and payable by the City
for Services being provided by Vendor, Vendor shall continue providing Services pending
resolution of the dispute provided City pays Vendor the amount the City, in good faith, believes is
due and payable

39. Termination

39.1.  For Cause: The City may terminate this Contract if the Vendor is in material breach of
any of the terms of this Contract, and such breach has not been corrected to the City's
reasonable satisfaction in a timely manner.

39.2. For City’'s Convenience: The City may terminate this Contract at any time, without cause
and for any reason including the City's convenience, upon written notice to the Vendor.

39.3, Nonappropriation of Funds: The City may terminate this Contract at any time without
notice due to Nonappropriation of Funds, whether such funds are local, state or federal
grants, and no such notice shall be required notwithstanding any notice requirements that
may be agreed upon for other causes of termination.

39.4.  Acts of Insolvency: The City may terminate this Contract by written notice to Vendor if
the Vendor becomes insolvent, makes a general assignment for the benefit of creditors,
suffers or permits the appointment of a receiver for its business or assets, becomes subject to
any proceeding under any bankruptcy or insolvency law whether domestic or foreign, or is
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wound up or liquidated, voluntarily or otherwise.

39.5.  Termination for Gratuities and/or Conflict of Interest: The City may terminate this
Contract by written notice to Vendor if The City finds that a conflict of interest exists in
violation of the City Ethics Code, or that any gratuity in the form of entertainment, a gift, or
otherwise, was offered to or given by the Vendor or any agent therefore to any City official,
officer or employee.

39.6. Notice: The City is not required to provide advance notice of termination,
Notwithstanding, the City may issue a termination notice with an effective date later than the
termination notice itself. In such case, the Vendor shall continue to provide products and
services as required by the City until the effective date provided in the termination notice.

39.7. Actions Upon Termination: In the event of termination not the fault of the Vendor, the
following shall apply:

39.7.1.Upon termination, the Vendor shall wind down and cease its services as quickly and
efficiently as reasonably possible, without performing unnecessary services or activities
and by minimizing negative effects on the City from such winding down and cessation of
services.

39.7.2.Vendor shall be paid for all preducts and services that have been ordered and accepted
priar to the effective termination date or ordered before the effective termination date and
ultimately accepted by the City, together with any reimbursable expenses then due.

39.7.3.For System development projects, Vendor shall be paid for progress performed that has
been accepted by the City on or prior to the effective termination date, but in no event shall
such compensation exceed the maximum compensation to be paid under the Contract.

39.7.4 Vendor agrees that such payment shall fully and adequately compensate Vendor and all
subs for all profits, costs, expenses, losses, liabilities, damages, taxes, and charges of any
kind whatsoever (whether foreseen or unforeseen) attributable to the termination of this
Contract.

39.7.5. Vendor shall provide to the City all City-owned data, Property and Deliverable in the
possession of either the Vendor within twenty (20) business days, in the format originally
used by the City prior to conversion and upload to the vendor, or in a format mutually
agreed to by both the vendor and the City. Where applicable, the Vendor shall provide the
most current design documents, contract documents, writings and other product it has
completed to the date of termination, along with copies of all project-related
correspondence and similar items. The City shall have the same rights to use these
materials as if termination had not occurred.

In the event this Contract expires or is terminated for any reason, the City shall retain its
rights in all Products, services and system progress that is in transit or delivered prior to
the effective termination date.

39.8.  Transition Support: Vendor shall provide for a reasonable, mutually agreed period of
time after the expiration or termination of this Contract, all reasonable transition assistance
requested by the City, to allow for the expired or terminated portion of the services to continue
without interruption or adverse effect, and to facilitate the orderly transfer of such Services to
the City or its designees. Such transition assistance will be deemed by the parties to be
governed by the terms and conditions of this Contract, except for those terms or conditions
that do not reasonably apply to such transition assistance. If the City terminates the project or
this Contract, the City will be entitled to offset the cost of paying the Vendor for the additional
resources the Vendor utilized in providing transition assistance with any damages the Vendor
may have otherwise accrued as a result of such termination.

39.9.  Actions for Non-Funding:

e The parties acknowledge and agree that this Contract is dependent upon the availability of
City funding. If funding to make payments in accordance with the provisions of this
Contract is not available for this Contract, or is not allocated or allotted to the City for this
Contract for periodic payment in the current or any future fiscal period, then the obligations
of the City to make payments after the effective date of such non-allocation or non-funding
will cease and terminate.

20





o If funding to make payments in accordance with the provisions of this Contract is delayed
or is reduced from the City for this Contract, or is not allocated or allotted in full to the City
for this Contract for periodic payment in the current or any future fiscal period, then the
obligations of the City to make payments will be delayed or be reduced accordingly or the
City shall have the right to terminate this Contract as provided in, Nonappropriation of
Funds.

e |f such funding is reduced, the City in its sole discretion shall determine which aspects, if
any, of this Contract shall proceed and which Services shall be performed, with
Contractor’'s Charges for such Services and Purchase Prices for associated Deliverables
determined in accordance with the Contract. Any obligation to pay by the City will not
extend beyond the end of the City’s then-current funding period.

40.Force Majeure— Suspension and Termination

41.

This section applies in the event that either party is unable to perform the obligations of this contract
because of a Force Majeure event as defined herein, to the extent that the Contract obligations must
be suspended in full. A Force Majeure event is an event that prohibits performance and is beyond
the control of the party. Such events may include natural or man-made disasters, or an action or
decree of a superior governmental body, which prevents performance,

Force Majeure under this Section shall only apply in the event that performance is rendered not
possible by either party or its agents.

Should either party suffer from a Force Majeure event and is unable to provide performance, such
party shall give notice to the remaining party as soon as practical and shall do everything possible to
resume performance.

Upon receipt of such notice, the party shall be excused from such performance as is affected by the
Force Majeure Event for the period of such Event. If such Event affects the delivery date or warranty
provisions of this Contract, such date or warranty period shall automatically be extended for a period
equal to the duration of such Event.

Major Emergencies or Disasters

The City may undergo an emergency or disaster that may require the Vendor to either increase or
decrease quantities from normal deliveries, or that may disrupt the Vendor's ability to provide normal
performance. Such events may include, but are not limited to, a storm, high wind, earthquake, flood,
hazardous material release, transportation mishap, loss of any utility service, fire, terrorist activity or
any combination of the above. In such events, the following shall apply.

41,1, The City shall notify the Vendor that the City is experiencing an emergency or disaster,
and will request emergency and priority services from the Vendor.

41.2.  Upon such notice by the City, the Vendor shall provide to the City goods and/or services
in the quantities and schedule specified by the City, following the conditions named in this
Section.

41.3.  The City of Seattle shall be the customer of first priority for the Vendor. The Vendor shall
provide its best and priority efforts to provide the requested goods and/or services to the City
of The City in as complete and timely manner as possible. Such efforts by the Vendor are not
to be diminished as a result of Vendor providing service to other customers.

41.4. If the Vendor is unable to respond in the time and/or quantities requested by the City, the
Vendor shall make delivery as soon as practical. The Vendor shall immediately assist the
City to the extent reasonable, to gain access to such goods and/or services. This may
include:

41.5.  Coordinating with other distributors or subsidiaries beyond those in the local region to
fulfill order requests;

41.6.  Offering the City substitutions provided the Vendor obtains prior approval from the City
for such substitution.

41.7.  The Vendor shall charge the City the price determined in this Contract for the goods and
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services provided, and if no price has been determined, it shall charge the City a price that is
normally charged for such goods and/or services (such as listed prices for items in stock).
However, in the event that the City's request results in the Vendor incurring unavoidable
additional costs and causes the Vendor to increase prices in order to obtain a fair rate of
return, the Vendor shall charge the City a price not to exceed the cost/profit formula found in
this Contract.

42.Debarment
In accordance with SMC Ch. 20.70, the Director of Executive Administration or designee may debar
a Vendor from entering into a Contract with the City or from acting as a sub on any Contract with
the City for up to five years after determining that any of the following reasons exist:

42.1. Vendor has received overall performance evaluations of deficient, inadequate, or
substandard performance on three or more City Contracts.

42.2.  Vendor failed to comply with City ordinances or Contract terms, including but not limited
to, ordinance or Contract terms relating to small business utilization, discrimination, prevailing
wage requirements, equal benefits, or apprentice utilization.

42.3.  Vendor abandoned, surrendered, or failed to complete or to perform work on or in
connection with a City Contract.

42.4.  Vendor failed to comply with Contract provisions, including but not limited to quality of
workmanship, timeliness of performance, and safety standards.

42.5.  Vendor submitted false or intentionally misleading documents, reports, invoices, or other
statements to the City in connection with a Contract,

42.6.  Vendor colluded with another Vendor to restrain competition.

42.7.  Vendor committed fraud or a criminal offense in connection with obtaining, attempting to
abtain, or performing a Contract for the City or any other government entity.

42.8.  Vendor failed to cooperate in a City debarment investigation.

429, Vendor failed to comply with SMC 14.04, SMC Ch. 14.10, SMC Ch. 20.42, or SMC Ch.
20.45, or other local, State, or federal non-discrimination laws.

The Director may issue an Order of Debarment following the procedures specified in SMC
20.70.050. The rights and remedies of the City under these provisions are in addition to any other
rights and remedies provided by law or under the Contract.

43.Recycle Products Requirements

As required by Seattle Municipal Code 20.60, whenever practicable, Vendor shall use reusable
products, recyclable products and recycled-content products including recycled content paper on all
documents submitted to the City. !

Vendors are to duplex all materials that are prepared for the City under this Contract, whether such
materials are printed or copied, except when impracticable to do so due to the nature of the product
being produced. Vendors are to use 100% post consumer recycled content, chlorine-free paper in
such products that are produced for the City, whenever practicable, and to use other paper-saving
and recycling measures in business they conduct with and for the City. This directive is executed
under the Mayor's Executive Order, issued February 13, 2005.

44, Section Headings, and Sub-Headings, Incorporated Documents and Order of
Precedence
441,  The headings used herein are inserted for convenience only and do not define or limit the
contents.

442, No verbal agreement or conversation between any officer, agent, associate or employee
of The City and any officer, agency, employee or associate of the Vendor prior to the
execution of this Contract shall affect or modify any of the terms or obligations contained in
this Contract.
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44.3.  The following documents are incorporated by reference into this Contract. Where there is
conflict or gap among these documents, the controlling document will be resolved in the
following order of precedence (first listed being the precedent):

44.3.1. Applicable federal, state and local statutes, laws and regulations;

44.3.2. This Contract

44.3.3. All Attachments to this Contract including Statement of Work, Service Level Agreement,
Confidentiality Agreement

44.3.4. Work Oders

44.3.5.RFP issued by the City

44.3.6.Vendor Proposal Response

44.3.7. Work Ordersued, if any; and

44.3.8.Vendor or manufacturer publications or written materials Vendor made available to City
and used to effect the sale.

45, Entire Agreement
This Contract sets forth the entire agreement between the parties with respect to the subject matter
hereof. No changes to provisions, price, quality, or Statement of Work of this Contract will be effective
without the written consent of both parties.

46. Authority for Modifications and Amendments
The Parties hereto reserve the right to make amendments or modifications to this Contract by written
agreement, signed by an authorized representative of each party. No medification, amendment,
alteration, or waiver of any section or condition of this Contract shall be effective or binding unless it is
in writing and signed by the City RFP Coordinator and Vendor Contracting Officer. Only the City RFP
Coordinator shall have the express, implied, or apparent authority to alter, amend, modify, add, or
waive any section or condition of this Contract on behalf of the City.

47.Severability

If any term or provision of this Contract is determined by a court of competent jurisdiction to be invalid
or unenforceable, the remainder of this Contract shall not be affected thereby, and each term and
provision of this Contract shali be valid and enforceable to the fullest extent permitted by iaw.

48.Miscellaneous Provisions
48.1.  Binding Contract. This Contract shall not be binding until signed by both parties. The
provisions, covenants and conditions in this Contract shall bind the parties, their legal heirs,
representatives, successors, and assigns.

48.2.  Applicable Law/Venue: This Contract shall be construed and interpreted in accordance
with the laws of the State of Washington. The venue of any action brought hereunder shall
be in the Superior Court for King County.

48.3.  Modifications: Only the City’s Purchasing Buyer shall have the authority to alter, amend,
modify, or waive any clause or condition of this Contract on behalf of the City. Furthermore,
any alteration, amendment, modification, or waiver of any clause or condition of this Contract
is not effective or binding until made in writing and signed by the purchasing agent(s)
authorized by the City Project Director or authorized delegate in writing as aforesaid and
Contractor, unless otherwise provided herein

48.4. Remedies Cumulative: Rights under this Contract are cumulative and nonexclusive of
any other remedy at law or in equity.

48.5. Waiver: No term or condition or breach thereof shall be deemed waived, except by
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written consent of the party against whom the waiver is claimed. Any waiver of the breach of
any term or condition shall not be deemed to be a waiver of any preceding or succeeding
breacn of the same or any other covenant, term or condition. Neither acceptance by The City
of Vendor performance nor payment to Vendor for any portion of Work shall constitute a
waiver by The City of the breach or defauit of any term or condition unless expressly agreed
10 by The City in writing.

48.6. Negotiated Confract: The parties acknowledge that this is a negotiated Contract, that
they have had the opportunity to have this Contract reviewed by their respective legal
counsel, and that the terms and conditions of this Contract are not to be construed against
any party on the basis of such party's draftsmanship thereof.

48.7. Attornevs’ Fees: Subject to the indemnification provisions set forth in this Contract, if any
action or suit is brought with respect to a matter or matters covered by this Contract, each
party shall be responsible for all its own costs and expenses incident to such proceedings,
including reasonable attorneys’ fees.

48.8.  Authority: Each party represents that it has full power and authority to enter into and
perform this Contract, and the person signing this Contract on behalf of each party has been
properly authorized and empowered to enter into this Contract. Each party further
acknowledges that it has read this Contract, understands it, and shall be bound by it.

IN WITNESS WHEREOF, in consideration of the terms, conditions, and covenants contained herein, or
attached and incorporated and made a part hereof, the parties have executed this Contract by having
their authorized representatives affix their signatures below.

EarthSoft, lnc B City of Seattle
By, e .:-L,.;( /c %/2? 3-24-204 gy 7// s A ///,a:o 3/ d/ }ff/y
- S;grhatura < Date Signature Date

~ Lorie Lodico 111
(Printed Name)

e

-~

{_;Lf’am Tokunaga. City Purchasing Manager

Citiel Operating Officer
Title
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EQuIS End User License Agreement (EULA)

This End User License Agreement (EULA) is a legal agreement between you (“Licensee”) and EarthSoft,
Inc. (“EarthSoft”) for the EarthSoft software that accompanies this EULA, which includes associated media
and EarthSoft internet-based services (“Software”). An amendment or addendum to this EULA may
accompany the Software. YOU AGREE TO BE BOUND BY THE TERMS OF THIS EULA BY INSTALLING,
COPYING, OR USING THE SOFTWARE. IF YOU DO NOT AGREE TO BE BOUND BY THE TERMS OF THIS EULA,
DO NOT INSTALL, COPY OR USE THE SOFTWARE. FOR SOFTWARE RECEIVED ELECTRONICALLY, YOU MUST
REMOVE EVERY FILE OBTAINED THEREFROM; IF YOU RECEIVED A PHYSICAL PACKAGE, YOU MUST REMOVE
THE INSTALLED SOFTWARE AND PROMPTLY RETURN THE PACKAGE, INCLUDING ALL MEDIA AND
MATERIALS, IF ANY, TO EARTHSOFT OR ITS AUTHORIZED RESELLER. FOR A REFUND, YOU MUST RETURN
THE COMPLETE PRODUCT PACKAGE TO THE PLACE WHERE YOU OBTAINED THEM.

1. DEFINITIONS.

The following definitions apply to the terms as used in this EULA:

a. “Confidential Information” means all documents, software, reports, data, records, forms and
other materials and information obtained by either party from the other party, either verbally
or in writing, during the Term of this Agreement: (i) that have been marked as confidential; (ii)
whose confidential nature has been made known by the disclosing party to the receiving party;
or (iii) that due to their character and nature, a reasonable person under like circumstances
would treat as confidential. Notwithstanding the foregoing, Confidential Information shall, in
all events and whether or not marked or communicated as being confidential, include all EQuIS
source information and credential-controlled information relating to EQuIS. Confidential
Information also includes each party’s business plans, customers, computer operations;
organizations; products, product development and marketing; financing; payroll; and the like;
which is disclosed to the other party either directly or indirectly, electronically, in writing, or as
otherwise determined by king County Courts A party receiving Confidential Information under
this Agreement shall be referred to as “Recipient” and a party disclosing Confidential
Information under this Agreement shall be referred to as “Discloser”. Recipient shall treat
Confidential Information as valuable, proprietary and confidential information and shall not
disclose any Confidential Information to any other party without the prior written consent of
Discloser, except as permitted herein, Recipient shall ensure that all personnel it uses,
including contractors, subcontractors and agents complies with the applicable provisions of
this Agreement.

b. “Documentation” means virtual resources (no physical materials provided); it includes all digital
materials received or accessed by Licensee in conjunction with or in continuing support of the
licensed EarthSoft product, including but not limited to, all user reference materials, help files,
training materials or any other proprietary technical or contractual documentation.

c. “Enterprise” means a specific named entity (i.e. individual, corporation, company,
organization, unit of government) and is inclusive of all internal representatives and
authorized agents, their data, equipment, facilities, resources, and associated rights,
individually or collectively as may be herein referred to; and is exclusive of all individuals,
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entities, data, equipment, facilities and resources that are not internal to, nor possess rights
from the named entity.

“EQuIS” means the proprietary relational database (EQuIS Schema) uniquely and exclusively
licensed by EarthSoft, Inc. under conditions of confidentiality, which shall be upheld by
Licensee and these provisions, and including any of the supporting commercial off the shelf
software products, all as may be specifically configured and used to deliver internal
environmental data management functionality. EQuIS is licensed as Software, not sold.
“Software” means all or any portion of EarthSoft’s licensed products, proprietary data
management system software technology, computer software code, components, dynamic
link libraries, or programs delivered or received on any media in any format, including digital
files accessed or downloaded from an authorized EarthSoft web site, and including all copies,
backups, upgrades, updates, patches or fixes supplied and used pursuant to this EULA.
"Software services" means services that you provide to customers that make available, display,
run, access, or otherwise interact with the EQuIS schema or licensed products. These services
could be provided from one or more data centers through the Internet, a telephony network
or a private network on a rental, subscription or services basis, regardless if you receive a fee
for these services or not. Software services exclude any services involving installation of a
licensed product directly on any device to permit Licensee to interact with the licensed
product. Software services include “Software as a Service (SaaS)”, “Application Services
Provider (ASP)”, or “Hosting EQuIS” services; this license strictly prohibits using the license for
such Software services without an additional EarthSoft licensing agreement. This license is for
Licensee Enterprise Internal Use Only.

“Term License” means license use granted on a subscription or time limited transaction basis.
"You" and "your" means Licensee (Enterprise) and any of your authorized affiliates to whom
you have granted rights under this agreement. "We," "us," "our" and "EarthSoft" means the
EarthSoft company and any of our affiliates. "Parties" refers to both you and us, and "party"
may be used to refer to you or us, individually.

2. RESERVATION OF OWNERSHIP AND INTELLECTUAL PROPERTY RIGHTS.

EarthSoft reserves all rights not expressly granted to you in this EULA. The Software is protected by
copyright and other intellectual property laws and treaties. This license requires your agreement to
maintain the confidentiality of EQuIS, unauthorized copying is expressly forbidden. You may be held
legally responsible for any copyright infringement that is caused or encouraged by your failure to abide
by the terms of this EULA. EarthSoft owns the title, copyright, and other intellectual property rights in
the Software, Documentation, and support materials.

The Software is confidentially licensed, not sold.

a.

This Software is licensed only to you, the Licensee, and may not be transferred to anyone
without the prior written consent of EarthSoft. Any users of the Software shall be bound by
the terms and conditions of this EULA. In no event may you transfer, assign, rent, lease, sell,
or otherwise dispose of the Software on a temporary or permanent basis except as expressly
provided herein.

You must maintain a current EarthSoft Software Maintenance Agreement (SMA) in order to
receive EarthSoft web services, help desk/technical support and all upgrades, fixes, and
patches within the particular family of EQuIS program(s) (MS Access, MS SQL Server, or
Oracle) covered under the SMA. The SMA shall be renewed annually and must be kept current
for Licensee to receive further releases of the Software.

You may only distribute EQuIS databases in their native database format to other EQuIS
licensees with a current EarthSoft SMA. Licensee may export EQuIS data to Excel, Word, or a
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flat file format, or another database format, or any graphics form, for transfer and sharing
EQuIS data with non-EQuIS users or systems.
3. GRANT OF LICENSE.

Subject to the terms and conditions of this EULA, EarthSoft grants to Licensee (Enterprise) the personal,
nonexclusive, nontransferable licenses listed in Appendix 1 (EQuIS License Portfolio) solely to:

a. Use the type and number of copies of Software (i) for which the applicable license fees have
been paid, (ii) for Licensee’s own internal use, (iii) at a Licensee facility, and (iv) in accordance
with the license configuration on file as authorized by EarthSoft or its’ authorized distributor.

b. Access and use any EarthSoft web site resources made available to Licensee for Licensee’s
own internal use, provided that Licensee complies with EarthSoft’s terms of use policy
specified therein. All password or controlled access information provided by EarthSoft shall be
treated as EarthSoft confidential information.

c. Use the Documentation for internal, non-commercial reference purposes only.

Subject to the foregoing, EarthSoft grants Licensee the right to provide access to and use of the
Software to any employee, consultant, or contractor of Licensee exclusively for the benefit of
Licensee. Licensee shall be responsible for compliance by employees, consultants, and contractors with
this EULA. Access to or use of Software by employees, consultants, or contractors, not exclusively for
the benefit of Licensee, is expressly prohibited.

If Licensee has been authorized by EarthSoft to participate in an educational licensing program,
Licensee agrees to use Software solely for educational, research and academic purposes that are
noncommercial in nature; and Licensee shall not use Software for any commercial, regulatory or profit
generating activity.

4. SCOPE OF USE.

Licensee may:
a. Use and display this copy of the licensed Software on any computer at a Licensee facility.
b. Install and store Software on electronic storage device(s).
c. Make one (1) copy of Software for archival purposes.
d. Make routine computer backups.

Licensee may not:

a. Sell, rent, lease, sublicense, lend, assign, host or otherwise time-share Software. Licensee
shall not act as a service bureau or commercial application services provider (ASP) that allows
third-party access to Software or Software services without obtaining a separate hosting license
from EarthSoft (Viewer License Agreement, Service Provider License Agreement, etc.).

b. Redistribute Software to third parties, except as licensed for such distribution, in whole or in
part, including, but not limited to, the EQuIS data structure, tables, extensions, components,
or DLL’s without the prior written approval of EarthSoft.

c. Modify, adapt, translate, reverse engineer, decompile, disassemble, or create derivative works
based on the Software.

d. Separate, detach or un-bundle individual or component parts of Software for independent
use.

e. Modify, adapt, translate, reverse engineer, decompile, disassemble, or create derivative works
based on the Documentation or written materials (subject to applicable law).

f. Circumvent, or to the maximum extent permitted by applicable law attempt to circumvent, the
technological measure(s) that control access to, log, or otherwise measure Software activity.

g. Redistribute Software registration keys, license authorization file(s), developer license file(s), web
site access information, or other proprietary or confidential information to third parties except as
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specifically provided for herein.

h. Remove, obscure, or omit any EarthSoft or its licensors’ patent, copyright, trademark, or
proprietary rights notices contained in or on Software, Documentation, data, file or web page.

i. Use Software or EarthSoft web based services to transfer or exchange any material where
such activity is prohibited by intellectual property laws or any other applicable laws.

j.  Use Software in a network or multiple user system or by more than one user at a time, unless
you have paid for and obtained separate Software license rights for each terminal or
workstation from which the Software will actually be concurrently accessed, or you have
paid for and obtained an appropriate enterprise or network version of Software license.

Both Parties hereby agree to the following Confidential Information handling and use requirements:

a. Permitted Disclosure. Recipient may disclose Confidential Information to any of the following
recipients who are bound by confidentiality and use obligations at least as stringent as those
in this Agreement:

i. To Affiliates, subcontractors and employees of Recipient and its Affiliates, but only to the
extent that those parties need to know the Confidential Information for the performance
of, or to exercise rights or responsibilities under this Agreement.

ii.  To professional advisors of Recipient, but only to the extent necessary for the provision of
professional advice needed by Recipient in relation to this Agreement.

A Licensee EQuIS Protection Agreement Form is included as Exhibit A — completion and filing
of this form with EarthSoft is required in order for EarthSoft to acknowledge, and
confidentially communicate with, any third party claiming to be authorized by Licensee.

b. Required Disclosure. If a Recipient, or any party who receives Confidential Information
(directly or indirectly) through a Recipient, is required by law or by lawful order of any
administrative or judicial proceeding (Court Order) to disclose any Confidential Information, or
any party applies for a Court Order against them for the disclosure of Confidential Information,
the Recipient shall: a) promptly notify the other party of the details of the Court Order or
application, and all relevant future activities thereto, in a timely fashion so that they may seek
a protective order; b) if a protective order or other remedy is not obtained, then use its best
efforts to disclose as little of the Confidential Information as is needed to comply with the
purpose and requirements of the Court Order; and c) to make all such disclosures and filings in
full and proper accordance with all lawful provisions and opportunities for ensuring the
continued confidential handling and use of Confidential Information and Business Trade
Secrets that are disclosed by virtue of the Court Order.

c. Use of Confidential Information. Recipient shall use, and shall ensure that all other parties
who receive Confidential Information (directly or indirectly) through them are properly
informed of these Confidentiality Requirements and that they are bound to use, Confidential
Information exclusively for the purpose of supporting such authorized EQuIS use. Recipient
shall not disassemble, decompile or otherwise reverse engineer or attempt to derive the
composition or underlying information, structure or ideas of any Confidential Information,
except to the extent permitted by authorized license uses, without the prior written consent
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of Discloser. Recipient shall abide by all instructions given or restrictions stipulated by
Discloser with respect to Confidential Information.

d. Exceptions. Confidential Information does not include information which: (i) is already known
to the Recipient at the time of disclosure; (ii) is or becomes publicly available through no
wrongful act of the Recipient; (iii) is independently developed by Recipient without access to
the disclosed Confidential Information; or (iv) is received by Recipient from a third party
without restriction and without a breach of an obligation of confidentiality; provided,
however, that the occurrence of (i), (ii), (iii) or (iv) above will not be construed to grant any
rights, express or implied, under any patents, trade secrets or copyrights relating to any such
information. Information will not be deemed to be within one of the foregoing exceptions if it
is merely embraced by more general information available on a non-confidential basis or in
Recipient’s possession.

e. Equitable Relief. Due to the unique nature of the Confidential Information there may be no
adequate remedy at law for any breach of these obligations, and that any breach of these
obligations may allow Recipient or another party to compete unfairly with Discloser resulting
in irreparable harm to Discloser, as governed by RCW 42.56.060.

f. No License. Other than the rights to use the Confidential Information to support licensed
EQuIS use under this Agreement, nothing herein shall be construed as conferring to Recipient
by implication, estoppel, or otherwise, any right, title or interest in, or any license under, any
patent, patent application, trade secret, or other intellectual property now or subsequently
owned by Discloser or its Affiliates.

g. Return of Materials. Except for Confidential Information that is properly disclosed and
received to exercise license rights granted under this Agreement, including a secured archival
thereof, Recipient shall return or deliver to Discloser, or certify to Discloser under penalty of
perjury that it has destroyed, all files, copies, extracts, drawings and other materials or records
that, in whole or in part, contain, incorporate, embody or reflect any Confidential Information,
in each case, within five business days of the termination of this Agreement. If Confidential
Information has been copied onto computer systems or other data storage systems used by
Recipient or other members of Recipient’s Group, Recipient’s obligations are satisfied if all
data recordings of Confidential Information (including back-up data) are destroyed in a
manner which makes it unrecoverable, provided that such data is kept confidential in
accordance with this Agreement for so long as that Confidential Information is retained.

h. Term. Unless terminated for cause, these provisions shall continue in full force and effect
while the licensed products are being supported by EarthSoft under a current Licensee EQuIS
Software Maintenance Agreement and shall cease upon the termination thereof.

i. Survival of Obligations. The obligations of both Parties to this Agreement to protect
Confidential Information shall survive any expiration, termination or cancellation hereof.

5. TERM AND TERMINATION.
This EULA is effective and binding upon acceptance; it shall supersede and replace all previous EULA, in

effect at the time of acceptance. This EULA and any Software license granted hereunder shall continue
until (i) such time that Licensee elects in writing to terminate the license; (ii) expiration of a Term
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License; or (iii) either party hereto terminates the license for a material breach that is not cured within
ten (10) days of written notice to the other party, except that termination is immediate for a material
breach of a nature that is impossible to cure, including breaches of Licensee’s obligations related to
confidentiality or EarthSoft’s proprietary rights. When this agreement terminates or expires, your rights
under this agreement will automatically terminate. Upon termination of a license, Licensee shall
immediately stop using, uninstall, remove and return all Software, Documentation, and confidential
information, and any copies thereof, received under this agreement. If directed by EarthSoft,
Licensee shall destroy such materials identified by EarthSoft and deliver certification of such actions
to EarthSoft. Furthermore, upon expiration or termination for your breach, there will be no refund
of any amounts paid by Licensee relating to such terminated or expired license.

6. LIMITED WARRANTY.
THIS LIMITED WARRANTY IS THE ONLY WARRANTY MADE TO YOU AND IS PROVIDED SPECIFICALLY TO

BE IN LIEU OF ANY OTHER EXPRESS, IMPLIED, OR STATUTORY WARRANTY OR OTHER OBLIGATION
WHATSOEVER, IF ANY, CREATED BY ANY ADVERTISING, DOCUMENTATION, INFORMATION, ADVICE, OR
OTHER COMMUNICATIONS, EXCEPT FOR THE LIMITED WARRANTY AND TO THE MAXIMUM EXTENT
PERMITTED BY APPLICABLE LAW, EARTHSOFT PROVIDES SOFTWARE, DOCUMENTATION AND SUPPORT
SERVICES “AS-IS“WITH ALL FAULTS, HEREBY DISCLAIMING ALL OTHER WARRANTIES, CONDITIONS,
ASSURANCES, AND OBLIGATIONS WHATSOEVER WITH REGARD TO THE SOFTWARE, DOCUMENTATION
AND SERVICES PROVIDED (OR FOR THE FAILURE TO PROVIDE), OR AS MAY OTHERWISE ARISE OUT OF
THE USE OF, OR RELIANCE ON THE USE OF THE SOFTWARE.

a. EarthSoft warrants to the original Licensee that (i) the unmodified Software will perform
substantially in accordance with the accompanying materials and (ii) files to install or support the
Software are free from defects in workmanship under normal use and service for a period of
ninety (90) days from the date of the download of the Software or delivery as evidenced by a
copy of the receipt. We do not warrant and hereby disclaim that Software, Documentation
or services will meet Licensee’s needs; that your operation of the Software will be
uninterrupted, error- free, fault-tolerant, or fail-safe; or that all nonconformities can or will be
corrected.

b. If an implied warranty or condition is created by your state or jurisdiction and federal, state or
provincial law prohibits disclaimer of it, you may also have an implied warranty or condition, but
only as to defects discovered during the period of this Limited Warranty (ninety days).

c. This EULA provides no warranty or condition of any kind for any defect(s) discovered after the
ninety-day Limited Warranty period. Any supplements or updates to the Software, including
without limitation any material provided to you after expiration of the ninety-day Limited
Warranty period, are not covered by any warranty or condition, express, implied or statutory.

d. Your remedy and our liability for breach of the Limited Warranty, or for any other breach of
this EULA, or for any other liability relating to the Software shall be limited, to (i) replacement of
any defective file; (ii) repair, correction, or assistance with a workaround for Software; or (iii)
return of the license fees paid by you for Software or Documentation that does not meet our
Limited Warranty, provided that you uninstall, remove and return or destroy all copies of such
Software or Documentation.

e. This Limited Warranty is void if failure of the Software has resulted from accident, abuse,
improper or abnormal use, unauthorized use, unauthorized or disallowed modifications to the
Software, from a virus, or due to any activity that violates this EULA, in which case EarthSoft shall
have no responsibility or liability therefore whatsoever and such license shall be terminated
immediately,
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7. ADDITIONAL WARRANTY LIMITATIONS AND DISCLAIMERS.

a.

Software, services, and Documentation are not designed, manufactured, operated, or intended
for use in environments or for applications that may lead to death, personal injury, or damage
to the built or natural environment. Any such use shall be at Licensee’s own risk, cost and
liability.

Both parties expressly acknowledge and agree that the internet is a network of private and public
networks and that (i) the internet is not a secure infrastructure, (ii) neither party has control over
the internet, and (iii) neither party is liable for damages under any theory of law related to
the operation or discontinuance of operation of any portion of the internet or web based
services.

There is no warranty or condition of title, quiet enjoyment or quiet possession, correspondence
to description or non-infringement with regard to the Software, Documentation or services.
Licensee assumes all risk as to the quality and performance of any and all evaluation software,
samples, hot fixes, or beta releases; they are strictly provided AS IS AND WITH ALL FAULTS.

8. INFRINGEMENT INDEMNITY.

a.

EarthSoft shall defend, indemnify and hold harmless Licensee from and against any claims,
actions, or demands by a third party against Licensee alleging that the use of the Software by
Licensee infringes a valid patent or copyright of that third party which is enforceable in the
United States. EarthSoft’s responsibility under this section requires that (i) Licensee promptly
notifies EarthSoft in writing of the claim; (ii) Licensee immediately provides EarthSoft with all
related information and documents describing or otherwise associated with the allegations of
infringement; (iii) EarthSoft has sole control of the defense of any actions and negotiations
related to the defense or settlement of any claim; and (iv) Licensee fully cooperates with
EarthSoft in the defense of the claim. If Licensee chooses to represent its own interests in such
claim, the Licensee may do so at its own expense.

EarthSoft shall have no obligation to defend Licensee or to pay any costs, damages or attorney’s
fees for any claims or demands alleging direct or contributory infringement by the Software due
to (i) the combination of or integration with a product, process, or system not supplied by
EarthSoft or to the extent such claim is based on modifications to the Software requested by
Licensee; (ii) material alteration of the Software by anyone other than EarthSoft; (iii) use of
Software after Licensee has been notified of alleged infringement; or (iv) use of Software after
expiration or termination of license.

If Software is found by a court of competent jurisdiction to infringe a patent, copyright,
or trademark, or EarthSoft determines that an infringement may have occurred, EarthSoft may,
in its sole discretion, (i) obtain rights for Licensee to continue using Software; (ii) modify the
allegedly infringing elements of Software so as to be non-infringing while maintaining
substantially similar functionality; or (iii) terminate this license and refund all license fees paid
by Licensee for this Software license.

In no event shall the indemnification set forth in this EULA apply to any demonstration, evaluation
or testing software, samples, hot fixes, or beta releases of the Software.

THE FOREGOING STATES THE REMEDY OF LICENSEE AND THE OBLIGATION OF EARTHSOFT WITH
RESPECT TO INFRINGEMENT OR ALLEGED INFRINGEMENT OF INTELLECTUAL PROPERTY RIGHTS OF ANY
KIND OF ANY THIRD PARTY.

9. LIMITATION OF DAMAGES
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10. LIMITATION OF LIABILITY.

By installing, accessing, using or relying in any way on the use of the Software, you are expressly
acknowledging, accepting, and agreeing to the following:

a.

b.

The Limitation of Damages Liabilities, Disclaimers, and Limited Warranty set forth in this EULA will
apply regardless, and in lieu of any other limits or remedies that may be afforded you by applicable
law in any jurisdiction; and that same applies regardless if you have or have not accepted Software,
Documentation or services from EarthSoft at any time.

The entire risk as to the performance of the Software is assumed by you and that neither
EarthSoft nor any of its employees, agents, contractors, or anyone else involved in the creation,
production, sale or delivery of the Software shall be liable beyond the limitations specified herein to
you or to anyone, regardless if they have been advised of damages or the possibility of future
damage.

EarthSoft has set its prices and entered into this Agreement in reliance on the limitations set forth in

this EULA; that this is a fair maximum risk allocation between the parties; and that it is the
economic basis of the relationship, however created, between the parties.

11. LICENSEE RESPONSIBILITIES.

a.

Licensee is solely responsible for complying with all U.S. export control laws and regulations of
every applicable kind at all times, and in every regard of the license rights granted herein.
Licensee expressly acknowledges this duty and agrees to not export, transfer, release, or in any
way use or facilitate the use of Software, Documentation or services to any U.S. embargoed country
(or to a national or resident of any U.S. embargoed country) or to any other entity in violation of U.S.
law.

License fees are quoted to Licensee net to EarthSoft, Inc., PO Box 7558, Pensacola, Florida, 32534,
and are exclusive of any and all taxes and fees of every sort; Licensee is solely responsible for all
sales tax, use tax, value-added tax, property tax, duties, customs, tariffs, shipping, handling and
every other charge that may be lawfully assessed on this transaction at this time or anytime
hereafter.

Licensee will abide by the Confidentiality provisions stipulated herein as a condition of the
licenses granted and pursuant to the purchase of Software, Documentation, Services, and SMA
Renewals.

12. SOFTWARE MAINTENANCE SERVICES

Software maintenance services will be provided by EarthSoft to Licensee under the terms of this
section. EarthSoft will support and maintain the Software, including providing Licensee with access to
all updates, fixes and patches for the Software. Software support and maintenance will only apply to
commercially-released unmodified Software and to Software modified in compliance with the EQuIS
Database Modification Compliance Requirements (included as Exhibit B) and for which Licensee has
paid the applicable fees. Software updates are provided only for Software installed on standard
hardware platforms and operating systems supported by EarthSoft as described in this and other
Software documentation. Licensee is responsible for making or arranging for updates to interfaces
for nonstandard devices or custom modifications, configurations or integration of other applications.
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13.

EarthSoft will provide reasonable amounts of support to Licensee for the installation and
maintenance of EarthSoft Software, assistance in solving problems arising from the use of the
Software, hardware interfacing of peripheral devices, and logging of enhancement requests and bugs
submitted by Licensee. Licensee will designate one (1) point of contact (POC) to call the EarthSoft
Help Desk for support services; EarthSoft Help Desk will generally provide a response within 12
business hours for serious or critical software problems.

Active software maintenance service benefits for perpetual license portfolios also include:

a. No charge non-production EQuIS Online Hosted Training site.

b. Confidential Help Desk support for authorizing agents (included as Exhibit A).

c. No charge, optional, source code and source code update packages with an executed
EQuIS Source Code License Agreement (included as Exhibit C).

d. No charge, optional, non-production licenses for a Testing (Training) Server Environment
with an executed EQuIS Testing Server License Agreement (included as Exhibit D).

e. No charge non-production Personal Use Licenses (Training, Traveling, etc.) for applicable
quantity of executed EQuIS Personal Use License Agreements (included as Exhibit E).

f.  Full credit for actual price paid for licenses surrendered during an upgrade agreement.

Additional POCs and/or alternate response times may be negotiated and must be specified in the
EarthSoft quotation in order to be binding. If Licensee does not purchase and annually renew
maintenance services, it will not be entitled to, and EarthSoft will not provide, installation assistance,
Help Desk support, further releases of the Software, or any other maintenance service or benefit.

The initial term of this Agreement shall be for twelve (12) consecutive months at the fees noted in the
EarthSoft quotation. Thereafter, Licensee may continue the service for maintenance, quoted annually
for the licensed Software described in the Licensee EQuIS License Portfolio (included as Appendix 1)
on file with EarthSoft. Should Licensee decide to extend maintenance services, Licensee shall issue a
purchase order in advance of the renewal date at the quoted price; upon receipt of payment all
maintenance services, benefits and obligations of both parties will continue for twelve (12) months to
the next SMA Renewal Date. Payment is due annually in advance. Licensee agrees to pay EarthSoft
invoices within thirty (30) days of receipt.

EarthSoft product upgrades will be announced via the EarthSoft Community Center web page, EQuIS
Users Group and through email notification to all POCs of Licensees under current maintenance.

From time to time, you may require the assistance of Help Desk where you desire to submit data to
EarthSoft Help Desk. This is usually accomplished via EarthSoft’s support web page or a secure FTP
account. If upon review of your data, it is determined that you have corrupt, inaccurate or problem
data or have modified the EQuIS database, you shall be charged on an hourly basis (at least % hour)
and agree to pay EarthSoft at the then- current rate for data analysis.

Licensee may contact EarthSoft Help Desk for technical support at:

Telephone: (800) 649-8855  (503) 345-0212
Hours: 8:00 AM - 9:00 PM EST
Email: support@earthsoft.com

GENERAL PROVISIONS.

a. Software, Documentation and services are provided with RESTRICTED RIGHTS. Use, duplication,
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or disclosure by the Government is subject to restrictions as set forth in subparagraph (c)(1)(ii) of
The Rights in Technical Data and Computer Software clause at 52.227-7013. The
Contractor/Manufacturer is EarthSoft, Inc., P O Box 1376, Concord, MA 01742-1376 USA.

b. The failure of either party to enforce any provision of this EULA shall not be deemed a waiver of
any of the provisions or of the rights of such party thereafter to enforce that or any other
provision. A waiver of any breach of this agreement is not a waiver of any other breach. Any
waiver must be in writing and signed by an authorized representative of the waiving party.

c. The parties agree that if a court holds any provision of this agreement to be illegal, invalid or
unenforceable, the remaining provisions will remain in full force and effect and the parties will
amend the agreement to give effect to the stricken clause to the maximum extent possible.

d. Sections of this agreement that, by their terms, require effect or enforcement after the
termination or expiration of this agreement will survive, including “RESERVATION OF
OWNERSHIP AND INTELLECTUAL PROPERTY RIGHTS,” “DISCLAIMERS,” “LIMITATIONS OF
DAMAGES,” “LIMITATION OF LIABILITY,” “LICENSEE RESPONSIBILITIES” and these “GENERAL
PROVISIONS”.

e. This agreement will be governed by and construed in accordance with the laws of King County in
the State of Washington, U.S.A. and applicable federal laws of the United States; any disputes
shall be resolved in the State of Delaware. Furthermore, any action to enforce this agreement
will be filed in the State of Delaware. This choice of jurisdiction and venue does not prevent
either party from seeking injunctive relief with respect to a violation of intellectual property
rights or confidentiality obligations in any appropriate jurisdiction.

f. Any general terms and conditions you have in a purchase order or other documents do not apply.
This agreement constitutes the entire agreement and understanding between the parties and
supersedes any prior agreement or understanding whether oral or written, relating to the subject
of this EULA. This EULA may only be modified by a written agreement signed by EarthSoft.

g. EarthSoft is not responsible for nonperformance or delay in performance under this EULA due to
any force majeure event, including without limitation acts of God, acts of government, wars, civil
disturbances, strikes or other labor unrest, telecommunications failures or other cause beyond the
reasonable control of EarthSoft.

SHOULD YOU HAVE A QUESTION ABOUT THIS AGREEMENT OR WISH TO CONTACT US, PLEASE EMAIL
US AT SUPPORT@EARTHSOFT.COM {The Next page is the Signature page}
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This Agreement may be executed and delivered originally, by facsimile or by electronic transmission in
Portable Document Format (“PDF”) and each such original, facsimile copy or PDF copy executed and
delivered by a party shall be deemed to be an original, all of which taken together, and in any number of
counterparts, shall constitute one and the same Agreement which shall be binding and effective upon being
executed and delivered by both parties.

IN WITNESS WHEREOF, this Agreement has been executed by the following duly authorized representatives
of the parties, and shall be in full force and effect as of the date of the signatures below.

On Behalf of Licensor, EarthSoft, Inc.: On Behalf of Licensee,
Signature: Signature:

Name: Name:

Title : Title:

E-mail: E-mail:

Phone: Phone:

Date: Date:

Please complete all information, sign and date this Agreement and return it to: a) your EarthSoft
representative; b) email to support@earthsoft.com ;or if you prefer, print 2 paper copies, complete all
information, sign, date and mail both copies to us at EarthSoft, Inc., P.O. Box 1376, Concord, MA
01742-1376 and one fully executed ORIGINAL will be returned to you.
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EQuIS Protection Agreement

For LICENSEE Agent Authorization

The undersigned is a consultant or other contractor of LICENSEE or one of its Subsidiaries or
Affiliates and may be allowed access to or use any or all of the following: (a) the EQuIS database
in its native format, (b) the EQuIS source code or data model, (c) EQuIS software products
licensed for LICENSEE internal use, or (d) confidential documentation and support materials for
EQuIS. These items are referred to herein as the EQuIS Materials. Such access to and use of the
EQuIS Materials, as an agent of LICENSEE, will only be as permitted by LICENSEE or its Subsidiary
or Affiliate, and will be subject to the terms of this Agreement.

1. The undersigned acknowledges that the EQuIS Materials are confidential and proprietary to
EarthSoft, Inc., who has licensed the EQuIS Materials to LICENSEE for use by LICENSEE and
its Subsidiaries and Affiliates. Such use may include use by consultants and other contractors
as LICENSEE authorized agents, but only for the purpose of assisting in the performance of
their services to LICENSEE, or to facilitate their work for LICENSEE or its Subsidiary or
Affiliate; all other uses are expressly perpetually prohibited.

2. The undersigned agrees to respect the copyrights and other intellectual property rights of
EarthSoft, Inc., including those vested in and to the EQuIS Materials at all times.

3. The undersigned agrees to only use the EQuIS Materials for the purpose of services or work
for LICENSEE or Its Subsidiary or Affiliate, and shall return all EQuIS Materials and all copies,
extracts or other reproductions of all EQuIS Materials received or created under this
Agreement to, and immediately upon completion of such responsibilities for, LICENSEE.

4. The undersigned will not disclose or transfer any of the EQuIS Materials or their content
outside of LICENSEE and Its Subsidiaries and Affiliates and other permitted consultants and
contractors of LICENSEE or its Subsidiary or Affiliate. A consultant or contractor is
"permitted" if LICENSEE or its Subsidiary or Affiliate has informed the undersigned in writing
that the consultant or contractor has signed an authorization agreement that is substantially
similar to or the same as this Agreement; failure to verify that a person is permitted to
receive EQuIS Materials by the undersigned is a material breach of this Agreement.

5. There is no obligation of confidentiality or other restriction with respect to Information that
is or becomes publicly known or generally known, with no condition of confidentiality, in the
software industry. However, this Agreement does not give the undersigned any license or
right with respect to any licensed product, patent, copyright, or other intellectual property
of EarthSoft, Inc.

6. LICENSEE and EarthSoft, Inc. will each be entitled to all available equitable remedies,
including preliminary and permanent injunctive relief, in the event of, and against, any
actual or threatened breach by the undersigned of this Agreement. This does not limit any
monetary, legal or other remedies that may be available.

7. This Agreement and the undersigned's promise to comply with it are pre-conditions to any
access to or use of the EQuIS Materials. The undersigned acknowledges the receipt of good
and adequate consideration to support the enforceability of this Agreement.

{The next page is the Signature Page.}
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EarthSoft, Inc. EQuIS Protection Agreement

Agreed to and Accepted by the undersigned: Authorization on behalf of LICENSEE:

Company : | am duly authorized by LICENSEE:
Signature : Signature :

Name : Name

Title : Title

E-mail E-mail

Phone : Phone

Date : Date

Please complete all information, sign and date this Agreement and return it to your
EarthSoft representative or email the executed form to support@earthsoft.com .
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EQulS Database Modification Compliance Requirements

Licensed users of EarthSoft's EQuIS family of data management systems are authorized to modify project
database or database template structures. However, changes to core data structures or relationships ("core"
refers to the default database structures distributed by EarthSoft) may result in unpredictable performance
or the failure of EQuIS to function as expected. Adhering to the following guidelines will help ensure EQuIS
Database Compliance and proper functionality:

1. Tables may be added to project databases.
2. Fields may be added to core tables within project databases.

a. Adding custom tables is preferable as it is organizationally easier to maintain the distinction
between the core structure and the custom structure.

Fields may be reordered with project databases.
4. Core table names may not be changed.
Field names within core tables may not be changed.
a. Captions for fields in core tables may be added or modified.
6. The length of fields in core tables may not be changed.
7. The data type of fields in core tables may not be changed.

Due to the nature of the database update process, any custom objects (tables, fields, queries, etc.) added to
project databases will persist. Rather than migrating data to a new structure, the EQuIS Database Updater
(EQDBUpd.exe) uses code to make any necessary modifications to project databases. In the event that a
significant change in the standard EQuIS database structure prevents preservation of custom database
objects, users will be notified and provided with guidelines on migrating custom objects to the new
structure.

Please note that in rare circumstances, certain customization of the data structure within these guidelines
may affect the functionality of EQuIS. If this is determined to be the case, EarthSoft will handle this
situation on a case-by-case basis and determine the best means of resolving any technical issues. For
example, if a custom field is added to a table and EarthSoft subsequently adds a field of the same name to
the core structure, database updates may not be successful. For this reason, EarthSoft requests that you
communicate requests for additional tables/fields. Other users may have the same suggestion and if we
make the changes to the core structure, conflicts are reduced and the necessity to maintain the customization
independently is eliminated.

If any database modifications are made beyond what is explicitly stated as acceptable, EarthSoft will not be
liable for any remediation, loss or damage of any sort whatsoever; nor will EarthSoft be responsible for the
proper function and operation of any EQuIS software supporting these databases. Services required to
correct or to customize for any non-conformity with the EQuIS Database Requirements are not included in
the EQuIS Software Maintenance Agreement (SMA) and will only be provided if requested and authorized
by (or on behalf of ) Licensee under an additional services agreement.

©2014 EarthSoft Inc. EQuIS EULA - Exhibit B Page 1 of 1





R

EQuIS Source Code & Data Model License Agreement (SCLA)

This EQuIS Source Code & Data Model License Agreement (“Agreement”) is entered into as an optional
benefit pursuant to the existing EQuIS EULA (Exhibit C) between the licensee printed below (“Licensee”)
and EarthSoft, Inc. (“EarthSoft”).

RECITALS

WHEREAS EarthSoft has developed, and possesses the rights to, certain computer software commonly
known as EQuIS and other modules (“EQuIS”) which is available in both object code and source code
form;

WHEREAS Licensee has studied and is familiar with the functioning, performance, and applications of
EQuIS and desires to use EQuIS source code and/or data model (“Source Code”) for Licensee
development and support of licensed EQuIS database(s);

NOW, THEREFORE, with reference to the foregoing circumstances and in consideration of the mutual
covenants set forth below, the parties agree as follows:

1. DEFINITIONS.

The following definitions apply to the terms as used in this Agreement:
a. “Confidential Information” means all documents, software, reports, data, records, forms and

other materials and information obtained by either party from the other party, either
verbally or in writing, during the Term of this Agreement: (i) that have been marked as
confidential; (ii) whose confidential nature has been made known by the disclosing party to
the receiving party; or (iii) that due to their character and nature, a reasonable person under
like circumstances would treat as confidential. Notwithstanding the foregoing, Confidential
Information shall, in all events and whether or not marked or communicated as being
confidential, include all EQuIS source information and credential-controlled information
relating to EQuIS. Confidential Information also includes each party’s business plans,
customers, computer operations; organizations; products, product development and
marketing; financing; payroll; and the like; which is disclosed to the other party either
directly or indirectly, electronically, in writing, or as otherwise determined by King County
Courts. A party receiving Confidential Information under this Agreement shall be referred to
as “Recipient” and a party disclosing Confidential Information under this Agreement shall be
referred to as “Discloser”. Recipient shall treat Confidential Information as valuable,
proprietary and confidential information and shall not disclose any Confidential Information
to any other party without the prior written consent of Discloser, except as permitted
herein, Recipient shall ensure that all personnel it uses, including contractors,
subcontractors and agents complies with the applicable provisions of this Agreement.
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b. “Documentation” means virtual resources (no physical materials provided); it includes all
digital materials received or accessed by Licensee in conjunction with or in continuing
support of the licensed EarthSoft product, including but not limited to, all user reference
materials, help files, training materials or any other proprietary technical or contractual
documentation.

c. “Enterprise” means a specific named entity (i.e. individual, corporation, company,
organization, unit of government) and is inclusive of all internal representatives and
authorized agents, their data, equipment, facilities, resources, and associated rights,
individually or collectively as may be herein referred to; and is exclusive of all individuals,
entities, data, equipment, facilities and resources that are not internal to, nor possess rights
from the named entity.

d. “EQuIS” means the proprietary relational database (EQuIS Schema) uniquely and exclusively
licensed by EarthSoft, Inc. under conditions of confidentiality, which shall be upheld by
Licensee and these provisions, and including any of the supporting commercial off the shelf
software products, all as may be specifically configured and used to deliver internal
environmental data management functionality. EQuIS is licensed as Software, not sold.

e. “Software” means all or any portion of EarthSoft’s licensed products, proprietary data
management system software technology, computer software code, components, dynamic
link libraries, or programs delivered or received on any media in any format, including
digital files accessed or downloaded from an authorized EarthSoft web site, and including all
copies, backups, upgrades, updates, patches or fixes supplied pursuant to the EULA.

f. "Software services" means services that you provide to customers that make available,
display, run, access, or otherwise interact with the EQuIS schema or licensed products.
These services could be provided from one or more data centers through the Internet, a
telephony network or a private network on a rental, subscription or services basis,
regardless if you receive a fee for these services or not. Software services exclude any
services involving installation of a licensed product directly on any device to permit Licensee
to interact with the licensed product. Software services include “Software as a Service
(SaaS)”, “Application Services Provider (ASP)”, or “Hosting EQuIS” services; this license
strictly prohibits using the license for such Software services without an additional EarthSoft
licensing agreement. This license is for Licensee Enterprise Internal Use Only.

g. “Term License” means license use granted on a subscription or time limited transaction
basis, including all licenses issued pursuant to a maintenance benefit.

h. "You" and "your" means Licensee (Enterprise) and any of your authorized affiliates to whom
you have granted rights under this agreement. "We," "us," "our" and "EarthSoft" means the
EarthSoft company and any of our affiliates. "Parties" refers to both you and us, and "party"
may be used to refer to you or us, individually.

2. RESERVATION OF OWNERSHIP AND INTELLECTUAL PROPERTY RIGHTS.

EarthSoft reserves all rights not expressly granted to you in this Agreement. The Source Code is
protected by copyright and other intellectual property laws and treaties. Unauthorized copying is
expressly forbidden. You may be held legally responsible for any copyright infringement that is caused or
encouraged by your failure to abide by the terms of this Agreement. EarthSoft owns the title, copyright,
and other intellectual property rights in the Source Code, Documentation, and written materials.

The Source Code is confidentially licensed to you for collaborative purposes only; it is not sold to you.
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a. This Source Code is licensed only to you, the Licensee, and may not be transferred to anyone
without the prior written consent of EarthSoft. For any Disclosure you make of any Source Code,
you ensure and indemnify the Recipient as being bound by the purpose and terms and conditions
of this Agreement. In no event may you transfer, assign, rent, lease, sell, or otherwise Disclose or
dispose of Source Code on a temporary or permanent basis, except as expressly provided herein.

b. You must possess, and continuously keep current an EQuIS Software Maintenance Agreement as
specified in Section 12 of the EQuIS EULA, to which this Agreement is incorporated as Exhibit C, in
order to receive EarthSoft web services, help desk/technical support and upgrades, fixes, and
patches to the Source Code. Failure to do so constitutes a termination of this Agreement.

c. Every EQuIS database is Confidential Information that may not be distributed or disclosed to any
3" party without first obtaining from EarthSoft written verification that the 3™ party possesses a
current, executed EQuIS NDA; Help Desk handles such requests as a professional priority. You
may only distribute EQuIS databases in their native database format to other current EQuIS
Licensees. Licensee may export EQuIS data to Excel, Word, or a flat file format, or another
database format, or any graphics form, for transferring files to share EQuIS data with non-EQuIS
users or systems.

3. GRANT OF LICENSE.

EarthSoft hereby grants to Licensee, and Licensee hereby accepts, a limited, conditional, nonexclusive,
nontransferable license to use, maintain, develop upon, and support the Source Code for the EarthSoft
products identified below on the terms and subject to the conditions of this Agreement. The Software is
licensed, not sold; this Source Code License and support therefore is a term benefit of the SMA. Except as
expressly set forth in this Agreement, EarthSoft reserves all rights in and to the Source Code.

Licensee is authorized by this Section to develop applications to support its business activities, with the
Source Code for EQuIS, for use with the designated operating systems on which EQuIS is designed to
operate in accordance with the specifications thereof, by means of granting to internal users rights to
use the Source Code for the above activities at its Site. Licensee is not granted hereunder any rights to
sell, lease or rent EQuIS or the Source Code, nor is Licensee granted any rights to distribute the Source
Code to subcontractors, customers, or any person.

EarthSoft shall deliver to Licensee one copy of the Source Code for each licensed EQuIS product
purchased from EarthSoft as listed in the EQuIS EULA Appendix 1, as may be revised from time to time,
and Licensee shall have rights to make one copy of such Source Code deliveries for non-production
backup purposes.
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4. LIMITATIONS ON USE.

Licensee shall not use the Source Code to introduce any product competitive to EQuIS into the
marketplace or use the Source Code at any time to compete with EarthSoft. Licensee may not release a
commercial product based on efforts, or the information learned thereby, to modify, adapt, translate,
reverse-engineer, decompile, disassemble, or create derivative works based on the Software. Licensee
may introduce products that may be used in conjunction with properly licensed EQuIS products. Licensee
may not sell, copy, deliver, distribute, or otherwise license any EQuIS Source Code. Licensee shall not use
Source Code content in any complementary product developed for internal use only, without
acknowledging the EQuIS content. Should Licensee decide to market any such product that is
complementary to EQuIS, Licensee must first secure an appropriately granted license by EarthSoft, Inc.
for any and all EQuIS content that Licensee may desire to distribute with or within Licensee’s product.

Licensee may not

a. Redistribute Source Code to unauthorized third parties, in whole or in part, including, but not
limited to, the EQuIS data structure, tables, extensions, components, or DLLs without the prior
written approval of EarthSoft.

b. Circumvent, or to the maximum extent permitted by applicable law, attempt to circumvent, the
technological measure(s) that control access to, log, or otherwise measure Source Code activity.

c. Redistribute Source Code registration keys, license authorization file(s), developer license file(s),
web site access information, or other proprietary or confidential information to unauthorized
third parties.

d. Remove, obscure, or omit any EarthSoft or its licensors’ patent, copyright, trademark, or
proprietary rights notices contained in or on Source Code, Documentation, data, file or web page.

e. Use Source Code or EarthSoft web based services to transfer or exchange any material where
such activity is prohibited by intellectual property laws or any other applicable laws.

f.  Use Source Code in a network or multiple user system or by more than one user at a time, unless
you have paid for and obtained separate Source Code license rights for each terminal or
workstation from which the Source Code will actually be concurrently accessed, or you have paid
for and obtained an appropriate enterprise or network version of Source Code license.

5. TERM AND TERMINATION.

This Agreement and any Source Code license granted hereunder shall continue until (i) such time that
Licensee elects in writing to discontinue use of Source Code and terminates the license; (ii) expiration of a
Term License or Licensee’s license of the EQuIS products; (iii) a change in control of Licensee to an entity
that is a competitor of EarthSoft or that is licensor of products competitive with EQuIS; or (iv) either party
hereto terminates the license for a material breach that is not cured within ten (10) days of written
notice to the other party, except that termination is immediate for a material breach of a nature that is
impossible to cure, including breaches of Licensee’s obligations related to confidentiality or EarthSoft’s
proprietary rights. EarthSoft may also terminate this Agreement at its discretion on one (1) year notice
to Licensee. When this agreement terminates or expires, your rights under this agreement will
automatically terminate. Upon termination of a license for a material breach, Licensee shall
immediately stop using, uninstall, remove and return all Source Code, Documentation, and
confidential information, and any copies thereof, received under this agreement and return all
materials to EarthSoft. If directed by EarthSoft, Licensee shall destroy such materials identified by
EarthSoft and deliver certification of such actions to EarthSoft. Furthermore, upon expiration or
termination of the Software Maintenance Agreement, there will be no further support for previously
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issued Software or Source Code. The termination of this Agreement shall not automatically
terminate license grants or the use of the Software provided in object code pursuant to the EQuIS
EULA to which this Agreement is subordinate and optional as herein described.

6. LIMITED WARRANTY.

a. EarthSoft warrants to the original Licensee that (i) the unmodified Source Code will perform
substantially in accordance with the accompanying materials and (ii) media on which the Source
Code is recorded is free from defects in materials and workmanship under normal use and
service for a period of ninety (90) days from the date of the download of the Source Code or
delivery as evidenced by a copy of the receipt. We do not warrant and hereby disclaim that
Source Code, Documentation or services will meet Licensee’s needs; that your operation of the
Source Code will be uninterrupted, error-free, fault-tolerant, or fail-safe; or that all
nonconformities can or will be corrected.

b. If an implied warranty or condition is created by your state or jurisdiction and federal, state or
provincial law prohibits disclaimer of it, you may also have an implied warranty or condition, but
only as to defects discovered during the period of this Limited Warranty (ninety days).

c. This Agreement provides no warranty or condition of any kind for any defect(s) discovered after
the ninety-day Limited Warranty period. Any supplements or updates to the Source Code,
including without limitation any material provided to you after expiration of the ninety-day
Limited Warranty period, are not covered by any warranty or condition, express, implied or
statutory.

d. Licensee shallimmediately inspect all Source Code delivered to Licensee upon the receipt thereof
and shall in any event notify EarthSoft within ten (10) days of receipt of the Source Code of any
defects in any of the Source Code licensed and delivered to Licensee. Your remedy and our
liability for breach of the Limited Warranty, or for any other breach of this Agreement or for any
other liability relating to the Source Code shall be limited, to (i) replacement of any defective
media; (ii) repair, correction, or assistance with a workaround for Source Code as provided in the
SMA; or (iii) return of the license fees paid by you for Source Code or Documentation that does
not meet our Limited Warranty, provided that you uninstall, remove and return or destroy all
copies of such Source Code or Documentation.

This Limited Warranty is void if failure of the Source Code has resulted from accident, abuse, improper or
abnormal use, unauthorized use, unauthorized or disallowed modifications to the Source Code, virus,
force majeure event, or due to any activity that violates this Agreement, in which case EarthSoft shall
have no responsibility or liability therefore whatsoever and such license shall be terminated immediately.

THE LIMITED WARRANTY STATED ABOVE IS THE ONLY WARRANTY MADE TO YOU AND IS PROVIDED
SPECIFICALLY TO BE IN LIEU OF ANY OTHER EXPRESS, IMPLIED, OR STATUTORY WARRANTY OR OTHER
OBLIGATION WHATSOEVER, IF ANY, CREATED BY ANY ADVERTISING, DOCUMENTATION, INFORMATION,
ADVICE, OR OTHER COMMUNICATIONS, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. EXCEPT FOR THE LIMITED WARRANTY
AND TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EARTHSOFT PROVIDES THE SOURCE
CODE, DOCUMENTATION, AND SUPPORT SERVICES AS IS AND WITH ALL FAULTS, HEREBY DISCLAIMING
ALL OTHER WARRANTIES, CONDITIONS, ASSURANCES, AND OBLIGATIONS WHATSOEVER WITH REGARD
TO THE SOURCE CODE, DOCUMENTATION AND SERVICES PROVIDED (OR FOR THE FAILURE TO PROVIDE),
OR AS MAY OTHERWISE ARISE OUT OF THE USE, OR RELIANCE ON THE USE OF THE SOURCE CODE.
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7. ADDITIONAL WARRANTY LIMITATIONS AND DISCLAIMERS.

a.

Source Code, services, and Documentation are not designed, manufactured, operated, or
intended for use in environments or for applications that may lead to death, personal injury, or
damage to the built or natural environment. Any such use shall be at Licensee’s own risk, cost
and liability.

Both parties expressly acknowledge and agree that the internet is a network of private and public
networks and that (i) the internet is not a secure infrastructure, (ii) neither party has control over
the internet, and (iii) neither party is liable for damages under any theory of law related to the
operation or discontinuance of operation of any portion of the internet or web based services.
There is no warranty or condition of title, quiet enjoyment, quiet possession, correspondence to
description or non-infringement with regard to the Source Code, Documentation or services.
Licensee assumes all risk as to the quality and performance of any and all evaluation Source
Code, samples, hot fixes, or beta releases; they are strictly provided AS IS AND WITH ALL FAULTS.

8. INFRINGEMENT INDEMNITY.

a.

EarthSoft shall defend, indemnify and hold harmless Licensee from and against any claims,
actions, or demands by a third party against Licensee alleging that the use of the Source Code by
Licensee infringes a valid patent or copyright of that third party which is enforceable in the
United States. EarthSoft’s responsibility under this section requires that (i) Licensee promptly
notifies EarthSoft in writing of the claim; (ii) Licensee immediately provides EarthSoft with all
related information and documents describing or otherwise associated with the allegations of
infringement; (iii) EarthSoft has sole control of the defense of any actions and negotiations
related to the defense or settlement of any claim; and (iv) Licensee fully cooperates with
EarthSoft in the defense of the claim. If Licensee chooses to represent its own interests in such
claim, the Licensee may do so at its own expense.

EarthSoft shall have no obligation to defend Licensee or to pay any costs, damages or attorney’s
fees for any claims or demands alleging direct or contributory infringement by the Source Code
due to (i) the combination of or integration with a product, process, or system not supplied by
EarthSoft or to the extent such claim is based on modifications to the Source Code requested by
Licensee; (ii) modification or alteration of the Source Code by anyone other than EarthSoft; (iii)
use of Source Code after Licensee has been notified of alleged infringement; or (iv) use of Source
Code after expiration or termination of license.

If Source Code is found by a court of competent jurisdiction to infringe a patent, copyright, or
trademark, or EarthSoft determines that an infringement may have occurred, EarthSoft may, in
its sole discretion, (i) obtain rights for Licensee to continue using Source Code; (ii) modify the
allegedly infringing elements of Source Code so as to be non-infringing while maintaining
substantially similar functionality; or (iii) terminate this license and refund the license fees paid by
Licensee for this Source Code license.

In no event shall the indemnification set forth in this Agreement apply to any demonstration,
evaluation or testing Source Code, samples, hot fixes, or beta releases of the Source Code.

THE FOREGOING STATES THE REMEDY OF LICENSEE AND THE OBLIGATION OF EARTHSOFT WITH
RESPECT TO INFRINGEMENT OR ALLEGED INFRINGEMENT OF INTELLECTUAL PROPERTY RIGHTS OF ANY
KIND OF ANY THIRD PARTY.

9. LIMITATION OF LIABILITY.

©2014 EarthSoft, Inc. EQuIS EULA - Exhibit C 60of9





By installing, accessing, using or relying in any way on the use of the Source Code, you are expressly
acknowledging, accepting, and agreeing to the following:

a. The Limitation of Damages Liabilities, Disclaimers, and Limited Warranty set forth in this
Agreement will apply regardless, and in lieu of any other limits or remedies that may be afforded
you by applicable law in any jurisdiction; and that same applies regardless if you have or have not
accepted Source Code, Documentation or services from EarthSoft at any time.

b. The entire risk as to the performance of the Source Code is assumed by you and that neither
EarthSoft nor any of its employees, agents, contractors, or anyone else involved in the creation,
production, sale or delivery of the Source Code shall be liable beyond the limitations specified
herein to you or to anyone, regardless if they have been advised of damages or the possibility of
any future damage.

c. EarthSoft has set its prices and entered into this License Agreement in reliance on the limitations
set forth in this Agreement; that this is a fair maximum risk allocation between the parties; and
that it is the economic basis of the relationship, however created, between the parties.

10. LICENSEE RESPONSIBILITIES.

a. Licensee is solely responsible for complying with all U.S. export control laws and regulations of
every applicable kind at all times, and in every regard of the license rights granted herein.
Licensee expressly acknowledges this duty and agrees to not export, transfer, release, or in any
way use or facilitate the use of Source Code, Documentation or services to any U.S. embargoed
country (or to a national or resident of any U.S. embargoed country) or to any other entity in
violation of U.S. law.

b. License fees are quoted to Licensee net to EarthSoft, and are exclusive of any and all taxes and
fees of every sort; Licensee is solely responsible for all sales tax, use tax, value-added tax,
property tax, duties, customs, tariffs, shipping, handling and every other charge that may be
lawfully assessed on this transaction at this time or anytime hereafter.

c. All Source Code, Software, Documentation or other information including without limitation all
information relating to EQuIS database designs, drawings, programs, products, and proprietary
techniques provided by EarthSoft to Licensee under this SCLA is “Confidential Information”
entitled to protection. Licensee will not disclose to any third party or use in any manner, directly
or indirectly, any Confidential Information either during the term of this SCLA or thereafter
except as expressly authorized by this SCLA. This Section will not apply to information that was
generally known to the public at the time of receipt by the Licensee or that is made available to
the general public by EarthSoft, nor to disclosure made in response to a valid court order
provided that EarthSoft is notified promptly and permitted to seek protection

i. Licensee shall at all times keep the Confidential Information strictly confidential and shall
not use or disclose the Confidential Information in whole or in part, in any manner
whatsoever, other than as strictly necessary in connection with supporting the licensed
EQuIS use. Licensee agrees to reveal the Confidential Information only to those
employees or agents who need to know the Confidential Information exclusively in
connection with such authorized EQuIS use and who are informed of the confidential and
proprietary nature of the Confidential Information and of the obligations thereof.
Licensee assumes full responsibility for the compliance by their employees or agents with
the terms of this Confidentiality Agreement.
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ii. Upon expiration of the Software Maintenance Agreement and a written request by
EarthSoft, and subject to LICENSEE’s rights to retain and use the software, Licensee shall
return all Confidential Information and all copies, extracts or other reproductions of all
Confidential Information provided under this Agreement. Upon such request, Licensee
shall destroy all written material, memoranda, notes and other writings or recordings
whatsoever prepared by them or their representatives based upon the Confidential
Information and will certify such destruction.

iii. Licensee agrees that the obligations created in this Agreement to protect Confidential
Information shall survive any termination, cancellation, or expiration of this Agreement.

d. Licensee acknowledges and agrees that a breach of this Agreement by Licensee may cause
irreparable damage; and that in the event of such breach, in addition to any and all remedies at
law, EarthSoft shall have the right to seek and may immediately receive as relief, an injunction,
specific performance, or other equitable remedy in any court of competent jurisdiction without
any requirement to post bond or prove injury.

11. SOURCE CODE MAINTENANCE SERVICES

Source Code maintenance services will be provided by EarthSoft to Licensee to maintain the Source
Code, including providing Licensee with access to all updates, fixes and patches for the Source Code
materials provided pursuant to this Agreement and as described in the EQuIS EULA. Source Code
support and maintenance will only apply to commercially-released unmodified Source Code for
products for which Licensee has paid the applicable Software License and SMA fees. Source Code
updates are provided only for Software installed on standard hardware platforms and operating
systems supported by EarthSoft as described in this and other Software and Source Code
documentation. Licensee is responsible for making or arranging for updates to interfaces for
nonstandard devices or custom modifications, configurations or integration of other applications.
EarthSoft will provide reasonable amounts of support to Licensee for the Source Code delivery as
may be requested by the Licensee point of contact (POC).

The term of this Agreement shall be concurrent with the term of the required Software Maintenance
Agreement at the fees noted in the applicable EarthSoft quotation. Hereafter, Licensee may continue to
receive the Source Code License support and maintenance granted pursuant to this Agreement for the
Software described in the Licensee EQuIS License Portfolio (included as Appendix 1 to the EQuIS
EULA) on file with EarthSoft. Payment of the SMA fee is due in advance of the term for the SMA
Subscription coverage. Licensee agrees to pay EarthSoft invoices within thirty (30) days of receipt.

EarthSoft product Source Code distribution will be announced through email notification to all POCs
of Licensees executing this Agreement and maintaining current Software maintenance.

12. GENERAL PROVISIONS.
This Agreement requires, is subordinate to, and incorporates all general provisions of the EQuIS EULA.

{The Next page is the Signature page}
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This Agreement may be executed and delivered originally, by facsimile or by electronic transmission in
Portable Document Format (“PDF”) and each such original, facsimile copy or PDF copy executed and
delivered by a party shall be deemed to be an original, all of which taken together, and in any number of
counterparts, shall constitute one and the same Agreement which shall be binding and effective upon being
executed and delivered by both parties.

IN WITNESS WHEREQF, this Agreement has been executed by the following duly authorized representatives
of the parties, and shall be in full force and effect as of the date of the signatures below.

On Behalf of Licensor, EarthSoft, Inc.: On Behalf of Licensee,
Signature: Signature:

Name: Name:

Title: Title:

E-mail: E-mail:

Phone: Phone:

Date: Date:

Please complete all information, sign and date this Agreement and return it to: a) your EarthSoft
representative; b) email to support@earthsoft.com ;or if you prefer, print 2 paper copies, complete
all information, sign, date and mail both copies to us at EarthSoft, Inc., P.O. Box 1376, Concord,
MA 01742-1376 and one fully executed ORIGINAL will be returned to you.
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EQuIS Testing Server License Agreement

This optional EQuIS Testing Server License Agreement (“Agreement”) is entered into pursuant to the
existing EQuIS EULA between the licensee printed below (“Licensee”) and EarthSoft, Inc. (“EarthSoft”).

RECITALS

WHEREAS EarthSoft has developed, and possesses the rights to, certain computer software commonly
known as EQuIS and other modules (“EQuIS”) which is commercially available, a copy of which has been
purchased by and granted to Licensee;

WHEREAS Licensee possesses EQuIS licenses, a current software maintenance agreement, a current
EarthSoft NDA, and is in full compliance with the EarthSoft EULA;

WHEREAS Licensee has studied and is familiar with the functionality, performance, and applications of
EQuIS and desires to use additional copies of EQuIS on non-production servers for testing and support of
licensed EQuIS;

NOW, THEREFORE, with reference to the foregoing circumstances and in consideration of the mutual
covenants set forth below, the parties agree as follows:

1. EarthSoft will supply Licensee with a second set of Restricted Use License keys assigned to a second
server, at EarthSoft’s sole discretion, while Licensee remains in full compliance with this and all
EarthSoft agreements.

2. These licenses are strictly for Licensees internal testing, training, and support of EQuIS. It is hereby
expressly understood and agreed that THESE LICENSES HAVE RESTRICTED RIGHTS PROHIBITING USE
FOR PRODUCTION WORK and that a violation of this provision is a serious breach of this Agreement
and the EULA; would be injurious to EarthSoft and justification for revocation of all licenses granted
to Licensee.

3. Licensee may install the products and use the license keys provided under this Agreement on a
server connected to Licensee internal networks for internal testing, training, and support of EQuIS
only.

4. Licensee will not charge for or receive any fee, compensation or benefit from a customer, or perform
any actual task, service or production of work using the Licenses granted herein.

5. Unless terminated for cause, this Agreement shall continue in full force and effect while the licensed
products are covered by an EarthSoft Software Maintenance Agreement and shall terminate
automatically upon the expiration of the Software Maintenance Agreement. Upon termination, the
licenses granted herein shall terminate automatically, completely and without reservation; Licensee
shall immediately cease all use and remove, return or destroy all software provided hereby.

{The Next page is the Signature page}
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EarthSoft, Inc. EQuIS Testing Server License Agreement

IN WITNESS WHEREOF, this Agreement has been prepared in two (2) original copies and duly authorized
representatives have placed their signatures below.

Requested by: Approved by: EarthSoft, Inc.
Signature Signature

Print Name Print Name

Title Title

Date Date

Please print, fill in, and sign, scan and email this Agreement to Support@earthsoft.com or to your
EarthSoft account representative. You may also mail 2 Original signed copies to P O Box 1376, Concord,
MA 01742-1376 USA. and a fully executed ORIGINAL will be returned to you.
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P O Box 1376, Concord, MA 01742
support@earthsoft.com

To EarthSoft, Inc. ( support@earthsoft.com )
RE: EQuIS Personal Use License (PUL)

| am writing to request a Personal Use License of EQuIS.

My company has one or more EQuIS Licenses which are supported by a current
Software Maintenance Agreement and has authorized this request; | accept the
current EULA and the limitations of this license.

This Personal Use License (PUL) of EQuIS is for my home computer or laptop
computer.

The Personal Use License will not be used for any form of production work at
the same time as my company EQuIS License. We understand that this PUL is a
SMA benefit for convenience and not an additional concurrent use license.

The Personal Use License will only be used:

For my training and for practice with EQuIS on my personal time;
For the occasional days that | work at home or work while travelling;
For marketing or sales purposes; or

For demonstrations of EQuIS.

O O O O

I will not use the Personal Use License for any personal revenue-generating
activities.

All other License Terms from my company’s license of EQuIS continue to apply
for my Personal Use License.

Regards,

Name

Name (Signature)

Company

Date
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2013 EQuIS™ End User License (EULA): Price Lists & Product Details

EQuIS™ Perpetual Licenses

Bronze Silver Gold Platinum
Workflow: . « . " : * ; *
Library Library Library Library
Per Core License (4 core min) $ 15,000 per Core $ 20,000 per Core $ 25,000 per Core $ 30,000 per Core
Per Server License $ 15,000 per Server $ 20,000 per Server $ 25,000 per Server $ 30,000 per Server
Per ACAL License S 600 per ACAL S 800 per ACAL $ 1,000 per ACAL $ 1,200 per ACAL

EQuIS™ Professional—Standard Library $ 4,500
EQuIS™ Professional—PlusP Library $ 5,500
EQuIS™ Professional—Plus€ Library $ 5,500

EQuIS™ Professional—PlusP¢ Libraries $ 6,000
EQuIS™ Professional—Premier®€ Library $ 8,000
EQuIS™ Professional—Premier® Library $ 10,000
EQuIS™ Professional—PremierPS Libraries $ 12,000
EQuIS™ Professional—Premier Ultimate Library $15,000

EQuIS™ Express, SQL Server Express Edition, Server License $ 2,500 $ 3,750
EQuIS™ Express, SQL Server Express Edition, for each application CUL add $ 500 $ 750

EQuIS™ Express Professional—Standard Library $ 2,500 $ 2,500

EQuIS™ Express Professional—PlusP Library $2,750 $4,125

EQuIS™ Express Professional—Plus€ Library $ 2,750 $4,125

EQuIS™ Express Professional—Premier® Library $ 5,000 $ 7,500

EQuIS™ Express Professional—Premier® Library $ 4,000 $ 6,000

EQuIS™ Express Alive Optional Module; per CUL $ 2,000 $ 2,000

EQuIS™ Express LakeWatch Optional Module; per CUL $ 1,500 $ 1,500

EQuIS™ Express Professional Applications Require, and may only connect to, their EQuIS™ Express Databases

EQuIS™ Alive Add-On $ 4,500
EQuIS™ LakeWatch Add-On $ 3,000
EQuIS™ Risk3T Add-On $ 3,000

EQuIS™ EDP Format Definition; per additional Format $ 2,500

EQuIS™ Stand Alone EDP; per CUL $ 1,500

EQuIS™ EDP Distribution License with 1 Format; per Entity Internal Use $ 8,000
EQuIS™ EDGE Format Definition; per additional format S 4,000
EQuIS™ EDGE; per Device License $ 1,000

EQuIS™ EDGE Device Distribution License; per Entity Internal Use $ 50,000

*20% of each List EULA Fee is charged for the first annual Software Maintenance Agreement (SMA) Fee; see SMA Fee caps for EQuIS™ Enterprise 6 and

Professional Portfolio and EQuIS™ EDP & EDGE Portfolio
**Pricing is for SQL Server Editions; Add 50% to the License Fee for Oracle Editions
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2013 EQuIS™ End User License (EULA): Price Lists & Product Details

Platinum

EQuIS™ Online
Bronze Silver Gold
Library Library Library

Library

Per Month Fee Per Month Fee Per Month Fee

Per Month Fee

Per ACAL License S 20 per ACAL S 25 per ACAL S 35 per ACAL

S 40 per ACAL

Starter Database
(Database Records < 250,000; $300 $375 $525
Doc/Photo Storage < 1 GB)

$ 600

Small Database
(Database Records < 1 M; $ 500 $ 625 $ 875
Doc/Photo Storage < 5 GB)

$1,000

Medium Database
(Database Records < 2 M; $ 800 $ 1,000 $ 1,400
Doc/Photo Storage < 10 GB)

$ 1,600

Large Database
(Database Records < 10 M; $ 1,200 $ 1,500 $2,100
Doc/Photo Storage < 20 GB)

$2,400

X-Large Database
(Database Records < 20 M; $ 1,800 $ 2,250 $ 3,150
Doc/Photo Storage < 50 GB)

$ 3,600

Per Hosted Core
(Database Records & Doc/Photo Storage =
Core Capacity

$ 2,500 per Core $ 3,125 per Core $ 4,375 per Core

$ 5,000 per Core

EQuIS™ Professional—Standard Library $ 200
EQuIS™ Professional—PlusP® Library $250
EQuIS™ Professional—Plus€ Library $250

EQuIS™ Professional—PlusP¢ Libraries $300
EQuIS™ Professional—Premier®€ Library $ 400
EQuIS™ Professional—Premier® Library $ 450

EQuIS™ Professional—PremierP¢ Libraries $500
EQuIS™ Professional—Premier Ultimate Library $ 600

EQuIS™ Alive Add-On $ 200
EQuIS™ LakeWatch Add-On $ 150
EQuIS™ Risk3T Add-On $ 150

EQuIS™ EDP Format Definition; per additional Format $ 100
EQuIS™ Stand Alone EDP; per CUL $75
EQuIS™ EDP Distribution License with 1 Format; per Entity Internal Use $ 300
EQuIS™ EDGE Format Definition; per additional format $ 150
EQuIS™ EDGE; per Device License $30

EQuIS™ EDGE Device Distribution License; per Entity Internal Use $ 1,500

*10% of Customer Subscription Total List EULA Fee is charged for the Monthly SMA Fee

**Pricing is for SQL Server Editions; Add 50% to the License Fee for Oracle Editions
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EQuIS™ Viewer License Agreements (VLA)

Monthly
EQuIS™ VLA .
ee
EQuIS™ VLA (Perpetual): EQuIS™ Pay Per User 3rd Party Viewer License Subscription; per user/mo. $30
EQuIS™ VLA (Perpetual): EQuIS™ Public Viewer License Subscription, per site/mo. $1,000
EQuIS™ VLA (EQuIS™ Online): EQuIS™ Pay Per User 3rd Party Viewer License Subscription; per user/mo. $40
EQuIS™ VLA (EQuIS™ Online): EQuIS™ Public Viewer License Subscription; per site/mo. $1,200
Discounts for EQuIS™ License Portfolios and Subscriptions
EQuIS™ Enterprise 6 Product Discounts Discount Maintenance
(SMA Fee Caps apply to EQuIS™ Professional + Enterprise 6 Portfolio) Cap
License Fees for first SC, first Server and first 4 Cores 0% $30,000
License Fees for Second Server and Cores 5 through 8 (per SC) 40% $40,000
License Fees for 3 or more Servers and Cores 9 and up (per SC) 60% $50,000

Multi-Site Networks:

$20,000 + $10,000 / Server Center

License Fees for the 2nd Server Center 40% $40,000
License Fees for the 3rd (and up) Server Centers 60% $50,000+
. . Discount
EQuIS™ Enterprise 6 ACAL Volume Discounts
Value
License Fees for Enterprise 6 ACAL 11 through 50 20%
License Fees for Enterprise 6 ACAL 51 through 200 40%
License Fees for Enterprise 6 ACAL 201 and up 80%
. . . Discount
EQuIS™ Professional 5.6.3 Product Library Volume Discounts Value
License Fees for CUL from 6 to 10 (based on Pro CUL Avg. Value) 20%
License Fees for CUL from 11 to 20 (based on Pro CUL Avg. Value) 40%
License Fees for CUL from 21 to 50 (based on Pro CUL Avg. Value) 60%
License Fees for CUL from 51 and up (based on Pro CUL Avg. Value) 70%
. Discount
EQuIS™ EDGE Product Volume Discounts
Value
When 10 or more device licenses are purchased 50%
When 25 or more device licenses are purchased 60%
When 50 or more device licenses are purchased 75%
When 100 or more device licenses are purchased 80%
1. Discount type is applied by category to produce the largest savings
2. Only 1 discount type is applied (product, entity, volume, or special)
3. SMA Fee is 20% of List EULA Fee and 10% of List EOL Fee
4. The EQuIS™ Enterprise 6 & Professional Portfolio SMA Fee Cap is determined by the Customer Portfolio
5. The EQuIS™ EDP & EQuIS™ EDGE Portfolio SMA Fee Cap is $10,000 per year
. . Discount
EarthSoft Entity Discounts - 2013
Value
Governmental / Tribal Organization Discount 25%
Educational Organization (non-production) Discount 90%
Developer (non-production) Discount 100%
Collaborative Development Discount TBD
Term
EQuIS™ Online Hosted Discounts: Monthl uarterly / Annual / Total Finance Discount .
Q v/Q v/ / Subscription
0% / 5% / 10% [/ 10% 1 Year
5% /  10% / 15% [/ 20% 2 Year
10% / 15% / 20% [ 25% 3 Year
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