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                                       City Purchasing          General Information 206-684-0444

Current Contract Information

	ALERTS

This contract is not intended for anything that is more properly classified as Public Works.  

This contract is limited to only those items expressly provided for in this contract.

Do not use for federally funded purchases without a specific review for your grant funding requirements.

	Contract Title: Non-Desktop IBM Hardware, Software & Services
	Contract #1552

	Buyer
	Name:

Jason Edens
	Phone:

206-733-9583
	E-Mail:

Jason.edens@seattle.gov

	Vendor 

	Name:

IBM Corp.
	ID#0000040586

	Vendor Address

	Street:
410 11th Ave SE
	City/State/Zip:

Tacoma WA 98501

	Vendor Contact
	Name:
Jim Schroeder                                                      

	
	Phone: 
360-352-6827                  
	Fax:

360-352-6844
	E-Mail:

jschroeder@us.ibm.com

	WMBE Status
	 FORMDROPDOWN 


	Description


	· This contract is a result of an  FORMDROPDOWN 
     issued on 10/23/09
· The scope of work includes furnishing non-desktop IBM hardware, software and services in accordance with WSCA Price Agreement B27168 and DIS Participating Addendum #T10-MST-312.

	Contract Term
	2/01/04 through 10/23/14

	Future Extension Option
	As mutually agreed.

	Freight Terms
	F.O.B. Destination; Prepaid & Allowed

	Prompt Pay Discount
	None

	Delivery ARO
	As required.

	Order Instructions
	For Use By: All City Departments
	Order Limit: None

	Contracting Options
	This is the only City contract for this product.  

	Contract Change History
	Original Contract Award:  3/23/05
Change Order 1: Add authorized users.  10/09/07
Change Order 2: Extend contract for 30 days. 8/28/09
Change Order 3: Extend contract for 30 days. 9/30/09
Change Order 4: Extend contract for 30 days. 10/28/09 
Change Order 5: Cancels and supersedes Change Order #4. Changes Master Agreement 10/30/09
Change Order 6:  Extend contract term through 10/23/2014.

 

	Comprehensive Contract


[image: image1.emf]0000001552_contrac t.pdf



	Current Pricing

	Original ITB/RFP

NA


	Vendor Emergency Contact Information

	Emergency Contact Name
	Same as above.

	Emergency Phone Number
	

	Back-Up Emergency Phone Number 
	

	Contact information for company locations areas outside Seattle that can be called upon in an emergency

Alternative Address
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BLANKET CONTRACT

The City of Seattle Blanket Contract # Date Change Order #
PURCHASING SERVICES 0000001552 10/30/09 6
700 5~ Ave Ste. 4112 Payment Terms Freight Terms
P.O. Box 94687 ¥ gt ferms _
Seattle, WA 98124-4687 Net 30 dayS FOB: Destlnailon; Prepald & Allowed
Buyer: FAX: Phone:
Carmalinda Vargas 206-233-5155 206-615-1123

Vendor #: 0000040586 Ship To:

IBM C%RP- City of Seattle

410 11" Ave SE Ste 200

Tacoma, WA 98501

Contact: Jim Schroeder Bill To:

Ph: 360-352-6827 City of Saatila

Fax: 360-352-6844 Attn: Accounts Payable
E-Mail: jschroed@us.ibm.com (see below)

IBM Corporation was awarded on 3/23/05 a contract for providing the City of Seattle with non-desktop
computer equipment, software, peripherals and related services to be ordered by City Departments on an
“as needed” basis. All terms and conditions shall be in accordance with Western States Contracting
Alliance (WSCA) Master Price Agreement A63311 and Washington State DIS Participating Addendum
“Master Agreement” (in receipt).

Change Order #6 extends the contract term. In other respects the contract remains unchanged.
Change Order #5:
1. Cancels and supersedes Change Order #4 dated 10/28/09
2. Changes terms and conditions to comply with those of WSCA Master Price Agreement #B827166
and Washington State DIS Participating Addendum #T10-MST-312.

Original Contract Period: 3/23/05 through 8/31/09

Change Order #2:

Change Order #3
Change Order #4
Change Order #5
Change Order #6

9/01/09 through 9/30/09
10/01/09 through 10/31/09
11/01/09 through 11/30/09
11/01/09 through 10/23/12
10/24/12 through 10/23/14

Orders shall be placed by City of Seattle. Invoices shall be mailed in duplicate to the ordering department,
Attn: Accounts Payable per attached list. Each invoice shall indicate Contract #0000001552.

The City does not guarantee utilization of this contract. The City may award contracts to other vendors for
similar products or services. Actual utilization will be based on availability, proximity of vendor facilities,
frequency of deliveries, or any other factor deemed important to the City.
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‘Q’ VENDOR CONTRACT

The City of Seattle Vendor Contract # Date Change Order #
PURCHASING SERVICES 0000001552 10/30/09 5
WS e Sie 12 Payment Terms Freight Terms
P.O. Box 94687
Seattle, WA 98124-4687 _ Net 30 days FOB: Destination; Prepaid & Allowed

Buyer: FAX: Phone:

Michael Mears 206-233-5155 206-684-4570
Vendor #: 0000040586 Ship To:

IBM CORP. :

City of Seatt
410 11" Ave SE Ste 200 WELRRR
Tacoma, WA 98501

Contact: Jim Schroeder Bill To:

Ph: 360-352-6827 City of Seattle

Fax: 360-352-6844 Attn: Accounts Payable
E-Mail: jschroed@us.ibm.com (see below)

IBM Corporation was awarded on 3/23/05 a contract for providing the City of Seattle with non-desktop
computer equipment, software, peripherals and related services to be ordered by City Departments on an
“as needed” basis. All terms and conditions shall be in accordance with Western States Contracting
Alliance (WSCA) Master Price Agreement A63311 and Washington State DIS Participating Addendum
(“Master Agreement”).

Change Order #5:
1. Cancels and supersedes Change Order #4 dated 10/28/09
2. Changes terms and conditions to comply with those of WSCA Master Price Agreement #B27166
and Washington State DIS Participating Addendum #T10-MST-312.

Original Contract Period: 3/23/05 through 8/31/09
Change Order #2: 9/01/09 through 9/30/09
Change Order #3 10/01/09 through 10/31/09
Change Order #4 11/01/09 through 11/30/09
Change Order #5 11/01/09 through 10/23/12

Orders shall be placed by City of Seattle. Invoices shall be mailed in duplicate to the ordering department,
Attn: Accounts Payable per attached list. Each invoice shall indicate Contract #0000001552.

The City does not guarantee utilization of this contract. The City may award contracts to other vendors for
similar products or services. Actual utilization will be based on availability, proximity of vendor facilities,
frequency of deliveries, or any other factor deemed important to the City.

All contractual issues, notices and correspondence should be addressed to Michael Mears, Purchasing
and Contracting Services at 206-684-4570 or michael.mears@seattle.gov
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PARTICIPATING ADDENDUM
[hereinafter “Addendum” or “Agreement”]

For

WSCA/NASPO PC Contracts 2009-2014

COMPUTER EQUIPMENT, PERIPHERALS, AND RELATED SERVICES
MASTER PRICE AGREEMENT NUMBER B27168
Between :
Lenovo (United States) Inc.
[hereinafter “Contractor”]
and
The State of Washington Department of Information Services
[hereinafter “Participating State” or “DIS”"]

DIS Contract #T10-MST-300 )
Page 1 of 11

1. Scope

This Addendum covers the WSCA/NASPO PC Contracts 2009-2014 (Computer Equipment,
Peripherals and Related Services) led by the State of Minnesota for use by state agencies and
other entities located in the Participating State authorized by that state’s statutes to utilize state
contracts.

Through execution of this Addendum, DIS adopts the Master Price Agreement #B27168, as
amended, as a Master Contract for the State of Washington.

The Request for Proposals (RFP) that resulted in the award of this Agreement was posted on
the web site of the Minnesota Department of Administration, with a notice and link posted on the
Washington State TechMall under “Current Procurement Notices” and was advertised in the
Seattle Daily Journal of Commerce on September 30, 2008 and on October 1, 2008.

2. Participation

Use of specific WSCA/NASPO cooperative contracts by state agencies, political subdivisions
and other entities (including cooperatives) authorized by an individual state’s statutes to use
state contracts is subject to the approval of the respective State Chief Procurement Official.
Issues of interpretation and eligibility for participation are solely within the authority of the State
Chief Procurement Official.

This Agreement may be used by any Washington State agency with properly delegated
authority to purchase the Products and Services that are the subject of this Agreement, and any
local government or political subdivision (including public schools, colleges and universities) of
the state of Washington or eligible non-profit organizations with authority to purchase such
Products and Services who have a properly executed Customer Service Agreement (Interlocal)
with DIS. This Agreement is not for personal use.

3. Changeé:

Contractor and DIS agree to the following modifications and additions to the Master Price
Agreement for the State of Washington:

3.1 Limitations and Exclusions

a. Products offered as “Storage Solution/Auxiliary Storage” under Band 4 of the .
Master Price Agreement shall not exceed a per-unit, individual configuration price
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of $100,000 each..

b. Multifunction network print/fax/scan devices that print more than fifty pages per
minute (50 ppm) (under Band 3 — Printers of the RFP shall be expressly
excluded from sale by Contractor for purchase under this Addendum by State
Agencies.

C. All "Personal Services,” as defined in the Revised Code of Washington (RCW) at
39.29.006(7), shall be expressly excluded from sale by Contractor for purchase
under this Addendum by State Agencies. "Personal services" include
professional or technical expertise provided by a consultant to accomplish a
specific study, project, task, or other work statement.

d. Disaster recovery planning and support services and pre-implementation
planning and design services shall be expressly excluded from sale by
Contractor for purchase under this Addendum by State Agencies.

3.2 Article 1 Definitions

a. The definition of “State Procurement Official” is modified to read as follows:
“State Procurement Official” means the Director of the Washington State
Department of Information Services

b. The definition of “Travel” is deleted as no travel expenses shall be reimbursed .
under this Addendum.
C. A definition for “Confidential Information” shall be added as follows:

“Confidential Information” shall mean information that has been marked or
clearly identified by a Purchasing Entity that may be exempt from disclosure to
the public or other unauthorized persons under either Chapter 42.56 of the
Revised Code of Washington (RCW) or other state or federal statutes.
Confidential Information includes, but is not limited to, names, addresses, Social
Security numbers, e-mail addresses, telephone numbers, financial profiles, credit
card information, driver's license numbers, medical data, law enforcement
records, Purchasing Entity source code or object code, or Purchasing Entity or
Washington State security information or information identifiable to an individual
that relates to any of these types of information.

d. A definition for “Proprietary Information” shall be added as follows:
“Proprietary Information” shall mean information owned by Contractor to which
Contractor claims a protectable interest under law. Proprietary Information
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includes, but is not limited to, information protected by copyright, patent,
trademark or trade secret laws.

A definition for "State Agency” shall be added for the purposes of this
Addendum as follows: “State Agency” shall mean any Washington State office
or activity of the executive and judicial branches of Washington State
government, including state agencies, departments, offices, divisions, boards,
commissions, and educational, correctional, and other types of institutions.

Article 3 Title Passage shall be modified so that each instance of the language “the
State” shall be replaced with “the Purchasing Entity.”

Article 6 Payment Provisions

Article 6.B Payment of Invoices is modified to add the following language:

No advance payment shall be made for the Products and Services furnished by
Contractor pursuant to this Agreement, except that maintenance on Washington
State owned equipment may be paid up to one year in advance. Purchasing
Cards (or "PCards”) may be used for purchases under this Addendum provided
that any use of Purchasing Cards by State Agencies is compliant with guidelines
published in the State Administrative and Accounting Manual (SAAM), Chapter
45 (http://iwww.ofm.wa.gov/policy/poltoc.htm).

Article 6.C Payment of Taxes is modified to add the following language:

Purchasing Entity will pay sales and use taxes, if any, imposed on the
Products and Services acquired hereunder. Contractor must pay all other
taxes including, but not limited to, Washington Business and Occupation Tax,
other taxes based on Contractor's income or gross receipts, or personal
property taxes levied or assessed on Contractor's personal property.
Purchasing Entity, as an agency of Washington State government, is exempt
from property tax.

Contractor shall maintain its registration with the Washington State

Depariment of Revenue and be responsible for payment of all taxes due on
payments made under this Contract.

All payments accrued on account of payroll taxes, unemployment
contributions, any other taxes, insurance, or other expenses for Contractor or
Contractor’s staff shall be Contractor’s sole responsibility.
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Article 8.A. Termination for Convenience is modified to add the following language
after the first sentence: "DIS may terminate this Addendum, in whole or in part, by
giving the Contractor thirty (30) days written notice.”

In Article 12 Patent, Copyright, Trademark and Trade Secret Indemnification,
the text of subparagraph A.2. shall be deleted and replaced with the following: “Use
its best efforts to encourage the Office of the Attorney General of Washington to
grant Contractor sole control of the defense and all related settiement negotiations;
and”

Article 20 Records and Audit is deleted and replaced with the following language:

Contractor and its Subcontractors shall maintain books, records, documents and
other evidence relating to this Contract, including but not limited to protection and
use of Purchasing Entity’s Confidential Information, and accounting procedures and
practices, for six (6) years after the expiration or termination of this Addendum. All
such records shall be subject at reasonable times and upon prior notice to
examination, inspection, copying, or audit by personnel so authorized by the
Purchasing Entity’s Contract Administrator and/or the Office of the State Auditor for
the State of Washington and federal officials so authorized by law, rule, regulation or
contract, when applicable, at no additional cost to the State of Washington.
Contractor shall be responsible for any audit exceptions resulting in disallowed costs
incurred by Contractor or any of its Subcontractors, and the Purchasing Entity shall
be responsible for any underpayment discovered by such audit.

Article 34 Data Practices is deleted and replaced'in its entirety with the following
language:

Contractor acknowledges that some of the material and information that may
come into its possession or knowledge in connection with this Addendum or its
performance may consist of Confidential Information. . Confidential Information
will be marked at the time of disclosure to show its confidential nature, or if
unmarked and disclosed orally or visually but treated as confidential at the time
of disclosure it will be described in detail and designated to show its confidential
nature in writing to recipient within thirty (30) days after disclosure. Contractor
agrees to hold Confidential Information in confidence and not to make use of
Confidential Information for any purpose other than the performance of this PA,
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to release it only to authorized employees or Subcontractors requiring such
information for the purposes of carrying out this Agreement, and not to release,
divulge, publish, transfer, sell, disclose, or otherwise make the information known
to any other party without Purchasing Entity’s express written consent or as
provided by law. Contractor agrees to release such information or material only
to employees or Subcontractors who are under confidentiality obligations similar
to the terms of this Article 34. . Contractor represents that it has implemented
reasonable physical, electronic, and managerial safeguards to prevent
unauthorized access to Confidential Information.

B. Immediately upon expiration or termination of this Addendum or the pertinent
transaction with Purchasing Entity, Contractor shall, at Purchasing Entity's
option: (i) certify to Purchasing Entity that Contractor has destroyed all
Confidential Information; or (i) return all Confidential Information to Purchasing
Entity; or (iii) take whatever other reasonable steps Purchasing Entity requires of
Contractor to protect Purchasing Entity’s Confidential Information:

C. Violation of this section by Contractor or its Subcontractors may result in
termination of this Addendum and demand for return of all Confidential
Information or monetary damages.

D. Contractor acknowledges that DIS and Purchasing Entities are subject to chapter
42.56 RCW and that this Agreement shall be a public record as defined in
chapter 42.56 RCW. Any specific information that is claimed by Contractor to be
Proprietary Information, must be clearly identified as such by Contractor. To the
extent consistent with chapter 42.56 RCW, DIS and Purchasing Entities shall
maintain the confidentiality of all such information marked Proprietary
Information. If a public disclosure request is made to view Contractor's
Proprietary Information, DIS or Purchasing Entity will notify Contractor of the
request and of the date that such records will be released to the requester unless
Contractor obtains a court order from a court of competent jurisdiction enjoining
that disclosure. If Contractor fails to obtain the court order enjoining disclosure,
DIS or Purchasing Entity will release the requested information on the date
specified.

3.9  Article 44.B Participating Entity Reports and Fees is hereby modified to add the
following language:
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Contractor agrees to provide monthly reports to the Participating State contact listed
in Section 6 below for the State of Washington. The monthly report shall include the
gross Washington sales for the month just ended, excluding sales tax, subtotaled by
Purchasing Entity name within Washington and shall include the Contractor’'s
customer number for each Purchasing Entity. Promptly upon Contractor’s
submission of the report, Contractor shall mail a check payable to the Department of
Information Services for an amount equal to one and one-half percent (1.5% or .015)
of the gross Washington sales, excluding sales tax, for the month. The monthly
report and fee shall be submitted by the last business day of the month following the
month in which Contractor invoiced the Purchasing Entity. Monthly reports are
required even if no activity occurred.

Article 46 Audits is hereby modified to add the following language:

As a part of its Participating State function, DIS will from time to time perform audits
of Purchasing Entity invoices to ensure that the invoices and that the Products and
Services listed and the prices charged for the Products and Services are accurate
and in accordance with the Agreement. DIS will perform these audits by selecting
Purchasing Entities from an Activity Report and asking Contractor to send the
invoices for those Purchasing Entities for that report period. The DIS request will be
in writing, and will list the Contractor’s customer numbers for the Purchasing Entities.
Such requests will not exceed six (6) per year. Contractor shall ensure that DIS
receives the requested invoices within thirty (30) days of Contractor’s receipt of DIS’
request. Contractor will be responsible for any audit exceptions or disallowed costs.

DIS will also conduct periodic spot check audits of the Prices, Products and Services
listed on the website that Contractor maintains for state of Washington Purchasing
Entities. DIS will communicate any discrepancies to Contractor and Contractor
agrees to correct any deficiencies within five (5) Business Days, or as otherwise
agreed.

Article 49 Ownership is hereby modified so that each instance of the language “the
State” shall be replaced with “the Purchasing Entity.”

Article 51 Antitrust is hereby modified so that the first instance of the language “the
State” shall be replaced with the language “the Purchasing Entity” and the second
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instance of the language “the State” shall be replaced with “the State of the
Purchasing Entity.”

3.13  Article 52 Right to Publish is hereby modified to add the following language:

Contractor agrees to submit to DIS all advertising, sales promotion, and other
publicity materials relating to this Agreement or any Product furnished by Contractor
wherein DIS’ or Purchasing Entity's name is mentioned, language is used, or Internet
links are provided from which the connection of DIS’ or Purchasing Entity’s name
with Contractor’s Products or Services may, in DIS’ or Purchasing Entity’s judgment,
be inferred or implied. Contractor further agrees not to publish or use such
advertising, sales promotion materials, publicity or the like through print, voice, the
World Wide Web, and other communication media in existence or hereinafter
developed without the express written consent of DIS or Purchasing Entity prior to
such use.

4, Continuation of Authorization for Participation from WSCA/NASPO PC Contracts
2004-2009:

Authorization to participate in the WSCA/NASPO PC Contracts 2004-2009 is sufficient to
permit participation in the WSCA/NASPO PC Contracts 2009-2014, unless specifically denied
by the appropriate chief state procurements official.

5. Lease Agreements
Leasing by the Contractor to State Agencies is NOT authorized under this Addendum.
Eligible Purchasing Entities that are not State Agencies and that have the legal authority

fo enter into a lease to finance their purchase(s) may elect to establish a separate lease
agreement with Contractor.

6. Primary Contacts

The primary government contact individuals for this Addendum are as follows (or their
named successors):

Lead State
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Name: Bernadette Kopischke
Address: 112 Admin Bidg, St Paul, MN 55155
Telephone: (651) 201-2450

Fax: (651) 297-3996

E-mail: bernie kopischke@state.mn.us
Contractor

Name: Gerolynn Martin

Address: 1017 ThinkPlace, Building 3, 3A23, Morrisville, NC 27560
Telephone: (919) 294-2860

Fax: (919) 257-4987

E-mail: gmartind@Ilenovo.com

Participating State
Name: Master Contract Administrator

Address: If by US Postal Service

PO Box 42445, Olympia, WA 98504-2445

If by Overnight Courier

1110 Jefferson Street SE, Olympia, WA 98504
Telephone:  (360) 902-3551

Fax: (360) 586-1414
E-mail: MCAdmin@dis.wa.gov
7. Servicing Subcontractors:

Lenovo will use “Reseller Agents” to assist with marketing of Lenovo products to the
WSCA/NASPO end users and may utilize “Resellers” to order and fulfill product based on an
individual state’s request in their Participating Addendum.

All contractor authorized business partners (Reseller Agents or Resellers) listed on the
state’s individual WSCA/NASPO page on this website
http://lwww.lenovo.com/shop/deals/wa.

All orders are to be issued directly to:
Lenovo (United States) Inc.

1009 ThinkPlace, B3, 3A5
Morrisville, NC 27560

Fax: (919) 257-4987
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- OR -
To the Lenovo approved Reseller

And all payments are to be issued to:
Lenovo (United States), Inc.
PO Box 643055
Pittsburg, PA 15264-3055
p OR -
To the Lenovo approved Reseller

All purchase orders issued by purchasi ng entities with the jurisdiction of this Addendum
must include the Participating State contract number: T10-MST-300; and the Master
Price Agreement Number: B27168

8. Compliance with reporting requirements of the “American Recovery and
Reinvestment Act of 2009” (“ARRA”): If Contractor is notified by ordering entity that a
specific purchase order is being made with ARRA funds, Contractor agrees to assist the
ordering entity with their requirement to comply with the data element and reporting as currently
defined in Federal Register Vol 74 #61, Pages. 14824-14829 (or subsequent changes or
modifications to these requirements as published by the Federal OMB). Ordering entity is
responsible for informing Contractor at the time of purchase order placement that ARRA funds
are being used. If the ordering entity indicates that ARRA funds are being used as per above,
Contractors agrees to include a yes/no ARRA data element within the utilization report to assist
the entity with the tracking of ARRA funded purchases, as per Article 44 of the MPA.
Contractor, as it relates to purchases under this contract, is not a subcontractor or subgrantee,
but simply a provider of goods and related services.

This Addendum and the Master Price Agreement together with its exhibits, set forth the entire
agreement between the parties with respect to the subject matter of all previous
communications, representations or agreements, whether oral or written, with respect to the
subject matter hereof. Terms and conditions inconsistent with, contrary or in addition to the
terms and conditions of this Addendum and the Master Price Agreement, together with its
exhibits, shall not be added to or incorporated into this Addendum or the Master Price
Agreement and its exhibits, by any subsequent purchase order or otherwise, and any such
attempts to add or incorporate such terms and conditions are hereby rejected. The terms and
conditions of this Addendum and the Master Price Agreement and its exhibits shall prevail and
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govern in the case of any such inconsistent or additional terms. This Addendum applies on ly in

the jurisdiction of the Participating State or Participating Entity which has executed this
Addendum.
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IN WITNESS WHEREOF, the parties have executed this Addendum as of the date of execution
by Contractor below. '

Approved Approved
State of Washington Lenovo (United States) Inc.
Department of Information Services

Ul [ S

Signature L (

Roland Rivera Gerolynn Martin

Print or Type Name l or 1ype Name q / /

Assistant Director 9 Senior Program Manager (0109
“Tile pa%a-’/ Q ? “Tile = 9 Dale

Approved as to Form

State of Washington

Office of the Attorney General

“Slgnaiure

Print or Type Narme






WESTERN STATES CONTRACTING ALLIANCE
MASTER PRICE AGREEMENT
for
COMPUTER EQUIPMENT, PERIPHERALS, AND RELATED SERVICES

Number B27168

This Agreement is made and entered into by Lenovo (United States) Inc., 1017 Think
Place, Morrisville, NC 27560 (“Contractor”) and the State of Minnesota, Department of
Administration (“State”) on behalf of the State of Minnesota, participating members of
the National Association of State Procurement officials (NASPQ), members of the
Western States Contracting Alliance (WSCA) and other authorized Purchasing Entities.

RECITALS

WHEREAS, the State has the need to purchase and the Contractor desire to sell; and,

WHEREAS, the State has the authority to offer contracts to CPV members of the State
of Minnesota and to other states.

NOW, THEREFORE, in consideration of the mutual promises contained herein, the
parties agree as follows:

INTENT AND PURPOSE

The intent and purpose of this Agreement is to establish a contractual relationship with
equipment manufacturers to provide, warrant, and offer maintenance services on ALL
products proposed in their response to the RFP issued by the State of Minnesota.
Delivery, support, warranty, and maintenance may be provided by the Contractor using
subcontractors. The Contractor agrees to take legal responsibility for the warranty and
maintenance of all products furnished under this Agreement. The Contractor is
responsible for the timeliness and quality of all services provided by individual
subcontractors. Subcontractor participation will be governed by individual Participating
Entities, who have the sole discretion to determine if they will accept services from a
subcontractor.

Individual Purchasing Entities may enter in to lease agreements for the products
covered in this Master Price Agreement, if they have the legal authority to enter into
these types of agreements without going through a competitive process, and if the
Contractor submitted copies of its lease agreements with its response to the RFP. The
lease agreements were not reviewed or evaluated as part of the RFP evaluation
process. The agreements are located in Exhibit C, Value-Added Services.

The Agreement is NOT for the purchase of major, large hardware or hardware and
software offerings. In general, individual units/configurations for servers and storage
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(SANSs, etc.) should not exceed $300,000 each. Desktop per unit/configuration costs
should not exceed $100,000. Printers of all types and monitors per unit/configuration
costs should not exceed $50,000 each. It is the expressed intent of some of the
Participating States to set this level at not to exceed $25,000 each, or $50,000.
Contractors must be willing to comply with these restrictions by agreeing to supply
products in those price ranges only. This IS NOT a restriction on how many
units/configurations can be purchased, but on the value of each individual
unit/configuration. Individual Participating States and Participating Entities may set
specific limits in a participating addendum above these limits, with the prior approval of
the WSCA Directors; or may set specific limits in a participating addendum below these

fimits.

Contractors may offer, but participating states and entities do not have to accept, limited
professional services related ONLY to the equipment and configuration of the
_equipment purchased through the Agreement.

1.

Definitions

“Announced Promotional Price” are prices offered nationally to specific
categories of customers (Consumer, Businaess or government) for defined time
periods under predefined terms and conditions.

“Consumables” those items that are required for the operation of the Equipment
offered or supplied which are consumed over time with the purchaser’s use of the
equipment are included — printer cartridges, batteries, projector bulbs, etc.
C mabl magnetic media r and generally avail, i

supplies are excluded.

“Configuration” in most instances in this document means a total system
configuration. This may include more than one model or part number (or SKU),
or a combination of hardware, software, and configuring of the system to make
the system work.

“Contract” means a binding agreement for the procurement of items of tangible
personal property or services. Contract and Master Price Agreement are used
interchangeably in this document.

“Contractor” means the successful Responder who enters into a binding
Master Price Agreement. The Contractor is responsible for all sales, support,
warranty, and maintenance services for the products included in this Agreement.
The Contractor must manufacture or take direct, non-assignable, legal
responsibility for the manufacture of the equipment and warranty thereof. For the
purposes of this Contract, the term Contractor and Contract Vendor are
Synonymous. _

“CPV Member” is any governmental unit having independent policy making and
appropriating authority, that is a member of Minnesota’s Cooperative Purchasing
Venture (CPV) program. '

“CPV Program.” The Cooperative Purchasing Venture (CPV) program, as
established by Minn. Stat. § 16C.03, subd. 10, authorizes the commissioner of
Administration to “enter into a cooperative purchasing agreement for the
provision of goods, services, and utilities with [governmental entities] ..., as
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described in section 471.59, subdivision 1.” Based on this authority, the
commissioner of Administration, through the Materials Management Division
(MMD), enters into a joint powers agreement that designates MMD as the
authorized purchasing agent for the governmental entity. It is not legal for
governmental entities that are not members of the CPV program to purchase
from a State contract. Vendors are free to respond to other solicitations with the
same prices they offer under a contract, but that is not considered use of the
“State contract price.”

“Cumulative Volume Discount” means a contractual, cumulative, permanent
volume discount based on dollars resulting from the cumulative purchases by all
governmental purchasers for the duration of the Master Price Agreement.

“Documentation” refers to manuals, handbooks, and other publications listed in
the PSS, or supplied with products listed in the PSS, or supplied in connection
with services. Documentation may be provided on magnetic media or may be
downloaded from the Contractor's web site.

“E-Rate” is a program sponsored by the Federal Communications Commission
whereby educational and other qualifying institutions may purchase authorized
technology at reduced prices.

“Educational Discount Price” means the price offered in a nationally
announced promotion, which is limited to educational customers only.

“Equipment” ” means workstations, desktop, laptop (includes Tablet PC's),
handheld (PDA) devices, projectors, servers, printers, monitors, computing
hardware, including upgrade components such as memory, storage drives, and
spare parts. AUDIO VISUAL PRODUCTS (digital cameras, televisions,
whiteboards, etc.) are NOT included in this RFP or subsequent contracts. The
exception to this definition is whiteboards, which can be sold as part of the
Instructional Bundles, but not as a stand-alone item.

"FCC" means the Federal Communications Commission or successor federal
agency. In the event of deregulation, this term applies to one or more state
regulatory agencies or other governing bodies charged to perform the same, or
similar, role.

“General Price Reduction Price” means the price offered to consumer,
business or governmental purchasers at prices lower than PSS pricing. General
price reduction prices will be reflected in the PSS as soon as practical.

“Lead State” means the State conducting this cooperative solicitation and
centrally administering any resulting Master Price Agreement(s). For this Master
Price Agreement, the Lead State is Minnesota.

“Mandatory” The terms “must” and “shall” identify a mandatory item or factor.

“Manufacturer” means a company that, as its primary business function,
designs, assembles, owns the trademark/patent and markets computer
equipment including workstations, desktop computers, laptop (includes Tablet
PC's) computers, handheld (PDA) devices, servers, printers, and storage
solutions/auxiliary storage devices. The manufacturer must provide direct un-
infringed unlimited USA OEM warranties on the products. The manufacturer’s
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name(s) shall appear on the computer equipment. The Contractor(s) shall
provide the warranty service and maintenance for equipment on a Master Price
Agreement as well as a Takeback Program.

“Master Price Agreement” means the contract that MMD will approve that
contains the foundation terms and conditions for the acquisition of the
Contractor’s products and/or services by Purchasing Entities. The “Master Price
Agreement” is a permissive price agreement. In order for a Purchase Entity to
participate in a Master Price Agreement, the appropriate state procurement
official or other designated procurement official must be a Participating State or
Participating Entity.

“Materials Management Division” or “MMD” means the procurement official
for the State of Minnesota or a designated representative.

“NASPO” means the National Association of State Procurement Officials

“Participating Addendum” or “Participating Addenda” means a bilateral
agreement executed by the Contractor and a Participating State or political
subdivision of a State that clarifies the operation of the price agreement for the
State or political subdivision concerned, e.g. ordering procedures specific to a
State or political subdivision and other specific language or other requirements.
Terms and conditions contained in a Participating Addendum shall take
precedence over the corresponding terms in the master price agreement.
Additional terms and conditions, including but not limited to payment terms, may
be added via the Participating Addendum. However, a Participating Addendum
may not alter the scope of this Agreement or any other Participating Addendum.
Unless otherwise specified, the Participating Addendum shall renew
consecutively with the Master Price Agreement. One digitally formatted,
executed copy of the Participating Addendum must be submitted to the
WSCA/NASPO Contract Administrator PRIOR to any orders being processed.

“Participating State” or “Participating Entity” means a member of NASPO
(Participating State) or a political subdivision of a NASPO member (Participating
Entity) who has indicated its intent to participate by signing an Intent to
Participate, where required, or another state or political subdivision of another
state authorized by the WSCA Directors to be a party to the resulting Master
Price Agreement.

“PDA” means a Personal Digital Assistant and refers to a wide variety of
handheld and palm-size PCs, and electronic organizers. PDA’s usually can store
- phone numbers, appointments, and to-do lists. PDA’s can have a small
keyboard, and/or have only a special pen that is used for input and output. The
PDA can also have a wireless fax modem. Files can be created on a PDA which
is later entered into a larger computer. NOTE: For this procurement, all Tablet
PC's are NOT considered PDA’s. The Contractor(s) shall provide the warranty
service and maintenance for equipment on a Master Price Agreement as well as
a Takeback Program.

“Peripherals” means any product that can be attached to, added within, or
networked with personal computers or servers, including but not limited to
storage, printers (including multifunction network printers), scanners, monitors,
keyboards, projectors, uninterruptible power supplies and accessories. Software,
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as defined in the RFP, is not considered a peripheral. Adaptive/Assistive
technology devices are included as well as configurations for education.
Peripherals may be manufactured by a third party, however, Contractor shall not
offer any peripherals manufactured by another contractor holding a Master Price
Agreement without the prior approval of the WSCA/NASPQ Contract
Administrator. AUDIO VISUAL PRODUCTS (digital cameras, televisions,
whiteboards, etc.) are NOT included in the contract. The exception to this
definition is whiteboards, which can be sold as part of the Instructional Bundles,
but not as a stand-alone item. The Contractor(s) shall provide the warranty
service and maintenance for equipment on a Master Price Agreement as well as
a Takeback Program.

“Permissive Price Agreement” means that placement of orders through the
Price Agreement is discretionary with Purchasing Entities. They may satisfy their
requirements through the Price Agreement without using statutory or regulatory
procedures (e.g., invitations for bids) to solicit competitive bids or proposals.
Purchasing Entities may, however, satisfy requirements without using the Price
Agreement as long as applicable procurement statutes and rules are followed.

“Per Transaction Multiple Unit Discount” means a contractual volume
discount based on dollars in a single purchase order or combination of purchase
orders submitted at one time by a Purchasing Entity or multiple entities
conducting a cooperative purchase.

“Political Subdivision” means local pubic governmental subdivisions of a state,
as defined by that state’s statutes, including instrumentalities and institutions
thereof. Political subdivisions include cities, counties, courts, public schools and

_ institutions of higher education.

“Price Agreement/Master Price Agreement” means an indefinite quantity
contract that requires the Contractor to furnish products or services to a
Purchasing Entity that issues a valid Purchase Order.

“Procurement Manager” means the person or designee authorized by MMD to
manage the relationships with WSCA, NASPO, and Participating
States/Participating Entities.

“Product(s)” means personal computer equipment, peripherals, LAN hardware,
pre-loaded Software, and Network Storage devices, but not unrelated services.
The Contractor(s) shall provide the warranty service and maintenance for
equipment on a Master Price Agreement as well as a Takeback Program.

“Products and Services Schedule Prices” or “PSS” refers to a complete list,
grouped by major product and/or service categories, of the Products and
services provided by the contractor that consists of an item number, item
description and the Purchasing Entity's price for each Product or Service. All
such Products and services shall be approved by the WSCA/NASPO Contract
Administrator prior to being listed on a Contractor-supplied web site accessed via
a URL. The Contractor(s) shall provide the warranty service and maintenance for
all equipment listed on the PSS on a Master Price Agreement as well as a
Takeback Program.

“Purchase Order” means an electronic or paper document issued by the
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Purchasing Entity that directs the Contractor to deliver Products or Services
-pursuant to a Price Agreement.

“Purchasing Entity” means a Participating State or another legal entity, such as
a political subdivision, properly authorized by a Participating State to enter into a
contract for the purchase of goods described in this solicitation. Unless
otherwise limited by statute, in this solicitation or in a Participating Addendum,
political subdivisions of Participating States are Purchasing Entities and
authorized to purchase the goods and/or services described in this solicitation.

“Refurbished Products” are products that may have been powered on or used
by another customer that have been fully retested, defective parts replaced, and
repackaged to meet original factory specifications.

“Services” are broadly classed as installation/de-installation, maintenance,
support, training, migration, and optimization of products offered or supplied
under the Master Price Agreement. These types of services may include, but are
not limited to: warranty services, maintenance, installation, de-installation, factory
integration (software or equipment components), asset management,
recycling/disposal, training and certification, pre-implementation design, disaster
recovery planning and support, service desk/helpdesk, and any other directly
related technical support service required for the effective operation of a product
offered or supplied. ral consultin, il f of applicati velopment
r

and programming services are excluded.

“Servicing Subcontractor/Subcontractor/Reseller Agent” means a
Contractor authorized and state-approved subcontractor who may provide local
marketing support or other authorized services on behalf of the Contractor in
accordance with the terms and conditions of the Contractor's Master Price
Agreement. A wholly owned subsidiary or other company providing warranty or
other technical support services qualifies as a Servicing Subcontractor. Local
business partners may qualify as Servicing Subcontractors. Servicing
Subcontractors may not directly accept Purchase Orders or payments for
Products or Services from Purchasing Entities, unless otherwise provided for in a
Participating Addendum. Servicing Subcontractors shall be named individually or

by class in the Participating Addendum. The Contractor(s) actually holding the

Ma Price ent shall be onsible for Servici ub ractor’s
vidin ucts and services, as | as warrant rvice an
ainten or e ment subcontract rovided a Master

Price Agreement as well as the Takeback Program.

“Standard Configurations” or “Premium Savings Configurations
(Packages)” means deeply discounted standard configurations that are available
to Purchasing Entities using the Master Price Agreement only. Any entity, at any
time, that commits to purchasing the standard configuration adopted by other
Purchasing Entities shall receive the same price from the contract awardees.
This specification includes a commitment to maintain and upgrade (keep pace
with the advance of technology) the standard configurations for a stated period of
time or intervals.

“State Procurement Official” means the director of the central purchasing
authority of a state.

6of 34





“Storage Solution/Auxiliary Storage” means the technology and equipment
used for storage of large amounts of data or information. This includes
technologies such as: Network Attached Storage (NAS) and Storage Area

Networks (SAN). The Contractor(s) shall provide the warranty service and
maintenance for equipment on a Master Price Agreement as well as a
Takeback Program.

“Takeback Program” means the Contracior's process for accepting the return
of the equipment or other products at the end of life—as determined by the State
utilizing the Master Price Agreement.

“Trade In” refers to the exchange of used Equipment for new Equipment at a
price reduced by the value of the used Equipment.

“Travel” means expenses incurred by authorized personnel directly related to
the performance of a Service. All such expenses shall be documented in a firm
quotation for the Purchasing Entity prior to the issuance and acceptance of a
Purchase Order. Travel expenses will be reimbursed in accordance with the
purchasing entities allowances, if any, as outlined in the PA.

"Universal Resource Locator" or "URL" means a standardized addressing
scheme for accessing hypertext documents and other services using the WWW
browser.

“WSCA” means the Western States Contracting Alliance, a cooperative group

- contracting consortium for state procurement officials, representing departments,
institutions, agencies, and political subdivisions (i.e., colleges, school districts,
counties, cities, etc.) for the states of Alaska, Arizona, California, Colorado,
Hawaii, Idaho, Minnesota, Montana, Nevada, New Mexico, Oregon, South
Dakota, Utah, Washington, and Wyoming.

“WSCA/NASPO Contract Administrator” means the person or designee
authorized by MMD to manage all actions related to the Master Price
Agreements on behalf of the State of Minnesota, the participating NASPO and
WSCA members, and other authorized purchasers.

2. Scope of Work

The Contractor, or its approved subcontractor, shall deliver computing system Products
and services to Purchasing Entities in accordance with the terms of this agreement.
This Agreement is a “Master Price Agreement”. Accordingly, the Contractor shall
provide Products or Services only upon the issuance and acceptance by Contractor of
valid “Purchase Orders”. Purchase Orders may be issued to purchase the license for
software or to purchase products listed on the Contractor’s PSS. A Purchasing Entity
may purchase any quantity of Product or Service listed in the Contractor's PSS at the
prices in accordance the Paragraph 13, Price Guarantees. Subcontractor participation
is governed by the individual Participating State procurement official.

The Contractor is required to provide and/or agree to take legal responsibility for the
warranty and maintenance of all proposed equipment, including peripherals. Taking
legal responsibility means the Contractor must provide warranty and maintenance call
numbers, accept, process and respond to those calls, and be legally liable for and pay
for those warranty and maintenance (under warranty) activities The Contractor shall
offer a Takeback Program for all products covered by this Agreement.
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3. Title Passage

The Contractor must pass unencumbered title to any and all products purchased under
this Contract upon receipt of payment by the State. This obligation on the part of the
Contractor to transfer all ownership rights does not apply to proprietary materials owned
or licensed by the Contractor or its subsidiaries, subcontractors or licensor, or to
unmodified commercial software that is available to the State on the open market.
Ownership rights to such materials shall not be affected in any manner by this
Agreement

4. Permissive Price Agreement and Quantity Guarantee

This Agreement is not an exclusive agreement. Purchasing Entities may obtain
computing system Products and services from other sources during the agreement
term. The State of Minnesota, NASPO and WSCA make no express or implied
warranties whatsoever that any particular number of Purchase Orders will be issued or
that any particular quantity or dollar amount of Products or Services will be procured.

5. Order of Precedence

Each Purchase Order that is accepted by the Contractor shall become a part of the
Agreement as to the Products and services listed on the Purchase Order only; no
additional terms or conditions will be added to this Agreement as the result of
acceptance of a Purchase Order. The Contractor agrees to accept all valid Purchase
Orders. In the event of any conflict among these documents, the following order of
precedence shall apply: -

A. Executed Participating Addendum(s);
B Terms and conditions of this Agreement;
C Exhibits and amendments to this Agreement;
D. The list of products and services contained in the purchase order;
E The request for proposals document; and |
F Contractor's proposal including best and final offer.
6. Payment Provisions
All payments under this Agreement are subject to the following provisions:
A. Acceptance '

A Purchasing Entity shall determine whether all Products and services
delivered meet the Contractor's published specifications. No payment
shall be made for any Products or Services until the Purchasing Entity has
accepted the Products or Services. The Purchasing Entity will make every
effort to notify the Contractor in a timely manner of non-acceptance of a
product or service.

B. Payment of Invoice

Payments shall be submitted to the Contractor at the address shown on
the invoice, as long as the Contractor has exercised due diligence in
notifying the State of Minnesota and/or the Purchasing Entity of any
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changes to that address. Minn. Stat. § 16A.124 requires payment within
30 days following receipt of an undisputed invoice, merchandise or
service, whichever is later. The ordering entity is not required to pay the
Contractor for any goods and/or services provided without a written
purchase order or other approved ordering document from the appropriate
purchasing entity. In addition, all goods and/or services provided must
meet all terms, conditions, and specifications of the Contract and other
ordering document and be accepted as satisfactory by the ordering entity
before payment will be issued. Payments may be made via a Purchasing
Entity’s “Purchasing Card".

In the event an order is shipped incomplete (partial), the Purchasing Entity
shall pay for each shipment as invoiced by the Contractor unless the
Purchasing Entity has clearly specified “No Partial Shipments” on each
Purchase Order.

Payment of Taxes

Payment of taxes for any money received under this agreement shall be
the Contractor’s sole responsibility and shall be reported under the
Contractor's federal and state tax identification numbers. If a Purchasing
Entity is not exempt from sales, gross receipts, or local option taxes for the
transaction, the Contractor shall be reimbursed by the Purchasing Entity to
the extent of any tax liability assessed.

The State of Minnesota State agencies are subject to paying Minnesota
sales and use taxes. Taxes for State agencies will be paid directly to the
Department of Revenue using Direct Pay Permit #1114.

Invoices
Invoices shall be submitted to the Purchasing Entity at the address shown

. on the Purchase Order. Invoices shall match the line items on the

Purchase Order.

{2 Agreement Term

Pursuant to Minnesota law, the term of this Agreement shall be effective upon the date
of final execution by the State of Minnesota, through August 31, 2012. The Agreement
may be mutually renewed for two (2) additional one-year terms, or one additional two-
year term, unless terminated pursuant to the terms of this Agreement.

8. Termination
The following provisions are applicable in the event that the agreement is terminated.

A.

Termination for Convenience

At any time, the State may terminate this agreement, in whole or in part,
by giving the Contractor (30) days written notice; provided, however,
neither the State nor a Purchasing Entity has the right to terminate a
specific purchase order for convenience after it has been issued if the
product is ultimately accepted. At any time, the Contractor may terminate
this Agreement, in whole or in part, by giving the WSCA/NASPO Contract
Administrator sixty (60) days written notice. Such termination shall not
relieve the Contractor of warranty or other Service obligations incurred
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under the terms of this Agreement. In the event of a cancellation, the
Contractor shall be entitled to payment, determined on a pro rata basis, for
work or services satisfactorily performed and accepted.

B. Termination for Cause

Either party may terminate this Agreement for cause based upon material
breach of this Agreement by the other party, provided that the non-
breaching party shall give the breaching party written notice specifying the
breach and shall afford the breaching party a reasonable opportunity to
correct the breach. If within thirty (30) days after receipt of a written notice
the breaching party has not corrected the breach or, in the case of a
breach that cannot be corrected in thirty (30) days, begun and proceeded
in good faith to correct the breach, the non-breaching party may declare
the breaching party in default and terminate the Agreement effective
immediately. The non-breaching party shall retain any and all other
remedies available to it under the law.

C. A Purchasing Entity’s Rights

In the event this Agreement expires or is terminated for any reason, a
Purchasing Entity shall retain its rights in all Products and services
accepted prior to the effective termination date.

D. The Contractor’s Rights

in the event this Agreement expires or is terminated for any reason, a
Purchasing Entity shall pay the Contractor all amounts due for Products
and services ordered and accepted prior to the effective termination date
or ordered before the effective termination date and ultimately accepted.

9. Non-Appropriation

The terms of this Agreement and any purchase order issued for multiple years under
this Agreement is contingent upon sufficient appropriations being made by the
Legislature or other appropriate governing entity. Notwithstanding any language to the
contrary in this Agreement or in any purchase order or other document, a Purchasing
Entity may terminate its obligations under this Agreement, if sufficient appropriations are
not made by the governing entity at a level sufficient to allow for payment of the goods
or services due for multiple year agreements, or if operations of the paying entity are
being discontinued. The Purchasing Entity’s decision as to whether sufficient
appropriations are available shall be accepted by the Contractor and shall be final and
binding.

A Purchasing Entity shall provide sixty (60) days notice, if possible, of its intent to
terminate for reason cited above. Such termination shall relieve the Purchasing Entity,
its officers and employees from any responsibility or liability for the payment of any
further amounts under the relevant Purchase Order.

10. Shipment and Risk of Loss

A. All deliveries shall be F.O.B. destination, prepaid and allowed, with all
transportation and handling charges included in the price of the product and paid
by the Contractor. Responsibility and liability for loss or damage shall remain
with the Contractor until final inspection and acceptance when responsibility shall
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11.

pass to the Purchasing Entity except as to latent defects, fraud and Contractor’s
warranty obligations.

B. Whenever a Purchasing Entity does not accept Products and returns them
to the Contractor, all related documentation furnished by the Contractor shall be
returned also. Unless otherwise agreed upon by the Purchasing Entity, the
Contractor is responsible for the pick-up of returned Products. The Contractor
shall bear all risk of loss or damage with respect to returned Products except for
loss or damage directly attributable to the negligence of the Purchasing Entity.

(&8 Unless otherwise arranged between the Purchasing Entity and Contractor,
and assuming there aer no industry shortages on specific parts and components,
Products shall be shipped within 10 to 15 business days after receipt of a
purchase order, by a reliable and insured shipping company.

Warranties

A. The Contractor agrees to warrant and assume responsibility for each
Product that it licenses, or sells, to the Purchasing Entity under this Agreement.
The Contractor agrees to take legal responsibility for the warranty and
maintenance of all products furnished through this Agreement. Taking legal
responsibility means the Contractor must provide warranty and maintenance call
numbers, accept, process, and respond to those calls, and be legally liable for
and pay for those warranty and maintenance (under warranty) activities. The
Contractor acknowledges that the Uniform Commercial Code applies to this
Agreement, but the terms of this Agreement, including executed Participating
Addenda and Purchase Orders, takes precedence. In general, the Contractor
warrants that:

1 The Product conforms to the specific technical information about the
Contractor's products which is published in the Contractor’s product
manuals or data sheets.

2. The product will meet mandatory specifications provided in writi ng to the
Contractor prior to reliance by the Participating Entity on the Contractor's
skill or judgment when it advised the Purchasing Entity about the
Product's ability to meet those mandatory specifications.

3. The Product will be suitable for the ordinary purposes for which such
Product is used,

4. The Product has been properly designed and manufactured for its
intended use, and

8. The Product is free of significant defects in material and workmanship, or
unusual problems about which the Purchasing Entity has not been
warned.

6. The Product is in the legal possession of the Purchasing Entity, as defined
in Article 10 Shipment and Risk of Loss, before any warranty period
begins.

T Exhibit A contains additional warranties in effect as of the date of this
Agreement. The warranties will be limited in duration to the time period(s)
provided in Exhibit A. The warranties will not apply to use of a Product
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12.

other than as anticipated and intended by the Contractor, to a problem
arising after changes or modifications to the Products or operating system
by any party other than the Contractor (unless expressly authorized in
writing by the Contractor), or the use of a Product in conjunction or
combination with other products or software not authorized by the
Contractor. The following is a list of the warranties attached as Exhibit A:

a) Onsite Repair Options

b) Depot Repair

B. Contractor may modify the warranties described in Exhibit A from time to
time with the prior approval of the WSCA/NASPO Contract Administrator.

C. Warranty documents for Products manufactured by a third party shall be
delivered to the Purchasing Entity with the Products.

D.  The Contractor will provide the basic warranty listed for each product in its
PSS. The warranties range from a one-year to a three-warrant, with the ability to
upgrade warranties at the time of purchase. All products listed will be EPEAT
(bronze minimum) and Energy Star compliant, where applicable.

Patent, Copyright, Trademark and Trade Secret Indemnification

A. The Contractor shall defend, at its own expense, the State of Minnesota,
Participating and Purchasing Entities and their agencies against any claim
that any Product or Service provided under this Agreement infringes any
patent, copyright or trademark in the United States or Puerto Rico, and
shall pay all costs, damages and attorneys’ fees that a court finally awards
as a result of any such claim. In addition, if any third party obtains a
judgment against a Purchasing Entity based upon the Contractor’s trade
secret infringement relating to any Product or Service provided under this
Agreement, the Contractor agrees to reimburse the Lead State for all
costs, attorneys’ fees and the amount of the judgment. To qualify for such
defense and/or payment, the Lead State or Participating or Purchasing .

Entity shall:

T Give the Contractor prompt written notice of any claim;

2. Allow the Contractor to control the defense or settlement of the
claim; and

3. Cooperate with the Contractor in a reasonable way to facilitate the
defense or settlement of the claim.

B. If any Products or Service becomes, or in the Contractor's opinion is likely
to become the subject of a claim of infringement, the Contractor shall at its
option and expense:

1. Provide a Purchasing Entity the right to continue using the Products
or Services;

2. Replace or modify the Products or Services so that it becomes non-
infringing; or
3. Accept the return of the Products or Service and refund an amount

equal to the depreciated value of the returned Products or Service,
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13.

14.

less the unpaid portion of the purchase price and any other
amounts, which are due to the contractor. The Contractor's
obligation will be void as to any Products or Services modified by
the Purchasing Entity to the extent such modification is the cause of
the claim.

C. The Contractor has no obligation for any claim of infringement arising
from:

1. The Contractor’s compliance with the Purchasing Entity’s or by a
third party on the Purchasing Entity's behalf designs, specifications,
or instructions;

2. The Contractor's use of technical information or technology
provided by the Purchasing Entity;

3. Product modifications by the Purchasing Entity or a third party;

4, Product use prohibited by Specifications or related application
notes; or .

5. Product use with products that are not the Contractor branded.
Price Guarantees

The Purchasing Entities shall pay the lower of the prices contained in the PSS or
an Announced Promotion Price, Educational Discount Price, General Price
Reduction price, Trade-In price, Standard Configuration price or Per Transaction
Muitiple Unit Discount. Only General Price Reduction price decreases will apply
to all subsequent Purchase Orders accepted by Contractor after the date of the
issuance of the General Price Reduction prices.

The initial base-line, Cumulative, and Per Transaction Multiple Unit Discounts
shall be submitted by the Contractor in a format agreeable to both parties prior to
signing the Agreement. Once a cumulative volume has been reached, the
increased price discount will apply to all future orders, until the next level of
cumulative volume is reached.

Product and Service Schedule

The Contractor agrees to maintain the PSS in accordance with the following
provisions:

A. The PSS prices for Products and services will conform to the guaranteed
prices discount levels on file with WSCA/NASPO Contract Administrator
for the following Products:

Band 1 - Servers

Band 2 — Workstations
Band 4 — Storage Solutions
Band 7 - Monitors

B. The Contractor may change the price of any Product or Service at any
time, based upon documented baseline price changes, but the guaranteed
price discount levels shall remain unchanged during the agreed period
unless or until prior approval is obtained from the WSCA/NASPO Contract
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16.

17.

Administrator. The Contractor agrees that the PSS on the State’s
administration website shall contain a single, uniform WSCA price for
configurations and items. Failure to comply with this requirement will be
grounds for further action to be taken against the Contractor.

C. The Contractor may make model changes; add new Products, and
Product upgrades or Services to the PSS in accordance with Item 15.
Product Substitutions, below. The pricing for these changes shall
incorporate, to the extent possible, comparable price discount levels
approved by the WSCA/NASPO Contract Administrator for similar
Products or Services.

D. The Contractor agrees to delete obsolete and discontinued Products from
the PSS on a timely basis.

E. The Contractor shall maintain the PSS on a Contractor supplied Internet
web site.

Product Substitutions
A. Substitution of units/configurations

MMD and the WSCA Directors acknowledge that individual units and
configurations may stop being produced during the life of the resulting
contracts. Substitution of different units and configurations will be
permitted with the prior written approval of the WSCA/NASPO Contract
Administrator. This substitution is at the sole discretion of the
WSCA/NASPO Contract Administrator, subject only to review and
approval of the WSCA/NASPO Contract Administrator.

B. Addition of units/configurations

MMD and the WSCA Directors acknowledge that with the evolution of
technology, new, emerging units and configurations will develop. Addition
of these new, emerging units may be permitted, with the prior approval of
the WSCA/NASPO Contract Administrator and the WSCA Directors. The
addition of new, emerging units and configurations is at the sole discretion
of the WSCA/NASPO Contract Administrator, subject only to review and
approval of the WSCA Directors.

Technical Support
The Contractor agrees to maintain a toll-free technical support telephone line.

The line shall be accessible to Purchasing Entity personnel who wish to obtain

competent technical assistance regarding the installation or operation of
Products supplied by the Contractor during a product warranty period or during a
support agreement. :

Takeback and Other Environmental Programs

The Contractor agrees to maintain for the term of this Agreement, and all
renewals/extensions thereof, programs as described in the following paragraphs.

A. Takeback/Recycling of CPUs, servers, monitors, flat panel displays,
notebook computers, and printers. Costs are list on the web site.

B. Environment: Compliance with the following standards: Blue Angel,
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19.

20.

21.

22.

Ecol.ogo, Energy Star, EPEAT (by level), Green Guard, Nordic Swan, and TCO.

C. Product labeling of compliance with ltems B & C above, as well as a
identification of such information on the web site.

Product Dellvery

Contractor agrees to deliver Products to Purchasing Entities within 10 to 15
business days after receipt of a valid Purchase Order, or in accordance with the
schedule in the Purchasing Entity’s Purchase Order, and assuming there are no
industry shortages on specific parts and components.

Force Majeure

Neither party hereto shall be considered in default in the performance of its
obligations hereunder to the extent that performance of any such obligations is
prevented or delayed by acts of God, war, riot or other catastrophes beyond the
reasonable control of the party unless the act or occurrence could have been
reasonably foreseen and reasonable action could have been taken to prevent the

~ delay or failure to perform. A party defaulting under this provision must provide

the other party prompt written notice of the default and take all necessary steps
to bring about performance as soon as practicable.

Records and Audit

Per Minn. Stat. § 16C.05, Subd. 5, the books, records, documents, and
accounting procedures and practices of the Contractor and its employees,
agents, or subcontractors relevant to the Contract or transaction must be made
available and subject to examination by the contracting agency or its agents, the
Legislative Audit and/or the State Auditor for a minimum of six years after the end
of the Contract or transaction.

Unless otherwise required by other than Minnesota Purchasing Entity governing
law, such records relevant to other Purchasing Entity transactions shall be
subject to examination by appropriate government authorities for a period of
three years from the date of acceptance of the Purchase Order.

Independent Contractor

The Contractor and its agents and employees are independent contractors and
are not employees of the State of Minnesota or of any participating entity. The
Contractor has no authorization, express or implied to bind the Lead State,
NASPO, WSCA or any participating entity to any agreements, settiements,
liability or understanding whatsoever, and agrees not to perform any acts as
agent for the Lead State, NASPO, WSCA, or participating entity, except as
expressly set forth herein. The Contractor and its agents and employees shall
not accrue leave, retirement, insurance, bonding, use of state vehicles, or any
other benefits afforded to employees of the Lead State or Participating Entity as
a result of this Agreement.

Use of Servicing Subcontractors

The Contractor may subcontract services and purchase order fulfillment and/or
support in accordance with the following paragraphs. However, the Contractor
shall remain solely responsible for the performance of this Agreement.
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24.

A, Reseller Agent, Service Provider or Servicing Subcontractors shall be

identified individually or by class in the applicable Participating Addendum,
or as noted in the Participating Addendum on the Purchasing Entities
extranet site. The ordering and payment process for Products or Services
shall be defined in the Participating Addendum.

Payments to Subcontractors

In the event the Contractor hires subcontractors to perform all or some of the
duties of this Contract, the Contractor understands that in accordance with Minn.
Stat. § 16A.1245 the Contractor shall, within ten (10) days of the Contractor's
receipt of payment from the State, pay all subcontractors and suppliers having an
interest in the Contract their share of the payment for undisputed services
provided by the subcontractors or suppliers. The Contractor is required to pay
interest of 1-1/2 percent per month or any part of a month to the subcontractor on
any undisputed amount not paid on time to the subcontractor. The minimum
monthly interest penalty payment for an unpaid, undisputed balance of $100 or
more will be $10. For an unpaid balance of less than $100, the amount will be
the actual penalty due. A subcontractor that takes civil action against the
Contractor to coliect interest penalties and prevails will be entitled to its costs and
disbursements, including attorney’s fees that were incurred in bringing the action.
The Contractor agrees to take all steps necessary to comply with said statute. A
consultant is a subcontractor under this Contract. In the event the Contractor
fails to make timely payments to a subcontractor, the State may, at its sole option
and discretion, pay a subcontractor or supplier any amounts due from the
Contractor and deduct said payment from any remaining amounts due the
Contractor. Before any such payment is made to a subcontractor or supplier, the
State shall provide the Contractor written notice that payment will be made
directly to a subcontractor or supplier. If there are not remaining outstanding
payments to the Contractor, the State shall have no obligation to pay or to see to
the payment of money to a subcontractor except as may otherwise be required
by law.

The Contractor shall ensure that the subcontractor transfers all intellectual or
industrial property rights, including but not limited to any copyright it may have in
the work performed under this Contract, consistent with the intellectual property
rights and ownership sections of this.Contract. In the event the Contractor does
not obtain the intellectual property rights of the subcontractor consistent with the
transfer of rights under this Contract, the State may acquire such rights directly
from the subcontractor. Any and all costs associated with such a direct transfer
may be deducted from any amount due the Contractor.

Indemnification, Hold Harmless and Limitation of Liability

The Contractor shall indemnify, protect, save and hold harmless the Lead State,
Participating Entities, and its representatives and employees, from any and all
claims or causes of action, including all legal fees incurred by the State arising
from the performance of the Contract by the Contractor or its agents, employees,
or subcontractors. This clause shall not be construed to bar any legal remedies
the Contractor may have with the State’s or Participating Entities’ failure to fulfill
its obligations pursuant to the Contract.
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27.

28.

The State agrees that the Contractor, its principals, members and employees
shall not be liable to the State for any actions, damages, claims, liabilities, costs,
expenses, or losses in any way arising out of or relating to the goods provided or
services performed hereunder for an aggregate amount in excess of $10,000,000
or the Contract amount, whichever is greater. This limitation of liability does not
apply to damages for personal injury or death, or to Contractor's obligation to
indemnify, defend and hold the State harmless against intellectual property
infringement or copyright claims under paragraph 12 of this Agreement. This
indemnification does not include liabilities caused by the State’s gross
negligence, or intentional wrong doing of the State.

Amendments

Contract amendments shall be negotiated by the State with the Contractor
whenever necessary to address changes in the terms and conditions, costs,
timetable, or increased or decreased scope of work. This Agreement shall be
amended only by written instrument executed by the parties. An approved
Contract amendment means one approved by the authorized signatories of the
Contractor and the State as required by law.

Scope of Agreement

This Agreement incorporates all of the agreements of the parties concerning the
subject matter of this Agreement. No prior agreements, verbal or otherwise, of
the parties or their agents shall be valid or enforceable unless embodied in this
Agreement. :

Severability

If any provision of this Contract, including items incorporated by reference, is
found to be illegal, unenforceable, or void, by a court of competent jurisdiction
then both the State and the Contractor shall be relieved of all obligations arising
under such provision. If the remainder of this Contract is capable of
performance, it shall not be affected by such declaration or finding and shall be
fully performed.

Enforcement of Agreement/Waivers

A. No covenant, condition, duty, obligation, or undertaking contained in or
made a part of this Contract shall be waived except by the written consent
of the parties. Forbearance or indulgence in any form or manner by either
party in any regard whatsoever shall not constitute a waiver of the
covenant, condition, duty, obligation, or undertaking to be kept, performed,
or discharged by the other party. Until complete performance or
satisfaction of all such covenants, conditions, duties, obligations, and
undertakings, the other party shall have the right to invoke any remedy
available under law or equity, notwithstanding any such forbearance or
indulgence.

B. Waiver of any breach of any provision of this Contract shall not be
deemed a waiver of any prior or subsequent breach. No term or condition
of this Contract shall be held to be waived, modified, or deleted except by
an instrument, in writing, signed by the parties hereto.
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30.

31.

C. Neither party's failure to exercise any of its rights under this
Contract will constitute or be deemed a waliver or forfeiture of those rights.

Web Site Maintenance

A. The Contractor agrees to maintain and support an Internet website linked
to the State's administration website for access to the PSS, service
selection assistance, problem resolution assistance, billing concerns,
configuration assistance, Product descriptions, Product specifications and
other aids described in the RFP, and/or in accordance with instructions
provided by the WSCA/NASPO Contract Administrator. The Contractor
agrees that the approved PSS on the State’s administration website shall
contain a single, uniform WSCA price for configurations and items.

Failure to comply with this requirement will be grounds for further action to
be taken against the Contractor.

B. The Contractor agrees to maintain and support Participating State and
Entity Internet websites for access to the specific Participating Entity PSS,
as well as all other items listed in Item 29A. above. The website shall
have the ability to hold quotes for 45 days, as well as the ability to change
the quote. -

C. The Contractor may provide electronic commerce assistance for the
electronic submission of Purchase Orders, purchase order tracking and
reports.

D. Once the website is approved, the Contractor may not make changes to
the website without notifying the WSCA/NASPO Contract Administrator
and receiving written approval of the changes.

Equal Opportunity Compliance

The Contractor agrees to abide by all applicable laws, regulations, and executive
orders pertaining to equal employment opportunity, including federal laws and
the laws of the state in which its primary place of business is located. In
accordance with such laws, regulations, and executive orders, the Contractor
agrees that no person in the United States shalil, on the grounds of race, color,
religion, national origin, sex, age, veteran status or handicap, be excluded from
employment with or participation in, be denied the benefits of, or be otherwise
subjected to discrimination under any program or activity performed by the
contractor under this Agreement. If the Contractor is found to be not in
compliance with these requirements during the life of this Agreement, the
Contractor agrees to take appropriate steps to correct these deficiencies.

The Contractor certifies that it will remain in compliance with Minn. Stat. §
363.073 during the life of the Contract.

Governing Law

This Agreement shall be governed and construed in accordance with the laws of
the Lead State. The construction and effect of any Participating Addendum or
order against this Agreement shall be governed by and construed in accordance
with the laws of the Purchasing Entity’s state. Venue for any claim, dispute or
action concerning the construction and effect of the Agreement shall be in the
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33.

34.

Lead State. Venue for any claim, dispute or action concerning an order placed
against this Agreement or the effect of a Participating Addendum or shall be in
the Purchasing Entity’s state.

Change in Contractor Representatives

Contractor shall appoint a primary representative to work with the WSCA/NASPO
Contract Administrator to maintain, support and market this Agreement. The
Contractor shall notify the WSCA/NASPO Contract Administrator of changes in
any Contractor key personnel, in writing, and in advance if possible. The State
reserves the right to require a change in Contractor's then-current primary
representative if the assigned representative is not, in the opinion of the State,
adequately serving the needs of the Lead State and the Participating Entities.

Release

The Contractor, upon final payment of the amount due under this Agreement,
releases the Lead State and Participating Entities, its officers and employees,
from all contractual liabilities, claims and obligations whatsoever arising from or
under this Agreement. The Contractor agrees not to purport to bind the Lead
State or any Participating Entity to any obligation, unless the Contractor has
express written authority to do so, and then only within the strict limits of the
authority.

Data Practices

A. The Contractor and the State must comply with the Minnesota
Government Data Practices Act, Minn. Stat. Ch. 13 (and where applicable,
if the state contracting party is part of the judicial branch, with the Rules of
Public Access to Records of the Judicial Branch promuigated by the
Minnesota Supreme Court as the same may be amended from time to
time) as it applies to all data provided by the State to the Contractor and
all data provided to the State by the Contractor. In addition, the Minnesota
Government Data Practices Act applies to all data created, collected,
received, stored, used, maintained or disseminated by the Contractor in
accordance with this Contract that is private, nonpublic, protected
nonpublic, or confidential as defined by the Minnesota Government Data
Practices Act, Ch. 13 (and where applicable, that is not accessible to the
public under the Rules of Public Access to Records of the Judicial
Branch).

B. In the event the Contractor receives a request to release the data referred
to in this article, the Contractor must immediately notify the State. The
State will give the Contractor instructions concerning the release of the
data to the requesting party before the data is released. The civil
remedies of Minn. Stat. § 13.08, apply to the release of the data by either
the Contractor or the State.

C.  The Contractor agrees to indemnify, save, and hold the State of
Minnesota, its agents and employees, harmless from all claims arising out
of, resulting from, or in any manner attributable to any violation of any
provision of the Minnesota Government Data Practices Act (and where
applicable, the Rules of Public Access to Records of the Judicial Branch),
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36.

37.

38.

39.

including legal fees and disbursements paid or incurred to enforce this
provision of the Contract. In the event that the Contractor subcontracts
any or all of the work to be performed under the Contract, the Contractor
shall retain responsibility under the terms of this paragraph for such work.

Organizational Conflicts of Interest

A. The Contractor warrants that, to the best of its knowledge and belief, and
except as otherwise disclosed, there are not relevant facts or
circumstances which could give rise to organizational conflicts of interest.
An organizational conflict of interest exists when, because of existing or
planned activities or because of relationships with other persons:

® a Contractor is unable or potentially unable to render impartial
assistance or advice to the State;

® the Contractor’s objectivity in performing the work is or might be
otherwise impaired; or

® the Contractor has an unfair competitive advantage.

B. The Contractor agrees that if an organizational conflict of interest is
discovered after award, an immediate and full disclosure in writing shall be
made to the Assistant Director of the Department of Administration’s
Materials Management Division that shall include a description of the
action the Contractor has taken or proposes to take to avoid or mitigate
such conflicts. If an organizational conflict of interest is determined to
exist, the State may, at its discretion, cancel the Contract. In the event the
Contractor was aware of an organizational conflict of interest prior to the
award of the Contract and did not disclose the conflict to the
WSCA/NASPO Contract Administrator, the State may terminate the
Contract for default. The provisions of this clause shall be included in all
subcontracts for work to be performed, and the terms “Contract,”
“Contractor,” and “WSCA/NASPO Contract Administrator” modified
appropriately to preserve the State’s rights.

Replacement Parts

- Unless otherwise restricted in a Participating Addendum or maintenance service

agreement, replacement parts may be manufacturer-certified refurbished parts
carrying USA OEM warranties.

FCC Certification

The Contractor agrees that Equipment supplied by the Contractor meets all
applicable FCC Certifications. Improper, falsely claimed or expired FCC
certifications are grounds for termination of this Agreement for cause.

Site Preparation

A Purchasing Entity shall prepare and maintain its site in accordance with written
instructions furnished by the Contractor prior to the scheduled delivery date of
any Products and shall bear the costs associated with the site preparation.

Assignment

The Contractor shall not sell, transfer, assign, or otherwise dispose of this
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Contract or any portion hereof or of any right, title, or interest herein without the
prior written consent of the State’s authorized agent. Such consent shall not be
unreasonably withheld. The Contractor shall give written notice to the State’s
authorized agent of such a possibility at least 30 days prior to the sale, transfer,
assignment, or other disposition of this Contract. Failure to do so may result in
the Contractor being held in default. This consent requirement includes
reassignment of this Contract due to a change in ownership, merger, or
acquisition of the Contractor or its subsidiary or affiliated corporations. This
section shall not be construed as prohibiting the Contractor’s right to assign this
Contract to corporations to provide some of the services hereunder.
Notwithstanding the foregoing acknowledgment, the Contractor shall remain
solely liable for all performance required and provided under the terms and
conditions of this Contract.

WSCA/NASPO Contract Administrator

The State shall appoint a WSCA/NASPOQO Contract Administrator whose duties
shall include but not be limited to the following:

A The WSCA/NASPO Contract Administrator may provide instructions
: concerning the contents of the Contractor's website.

B. The WSCA/NASPO Contract Administrator will facilitate dispute resolution
between the Contractor and Purchasing Entities. Unresolved disputes
shall be presented to the State for resolution.

C. The WSCA/NASPO Contract Administrator shall promote and support the
use of this Agreement by NASPO members and other Participating
Entities.

D. The WSCA/NASPO Contract Administrator shall advise the State
regarding the Contractor's performance under the terms and conditions of
this Agreement.

E: The WSCA/NASPO Contract Administrator shall receive and approve
quarterly price agreement utilization reports and the administration fee
payments.

P The WSCA/NASPO Contract Administrator shall periodically verify the
Product and Service prices in the PSS conform to the Contractor's volume
price and other guarantees. The WSCA/NASPO Contract Administrator
may require the Contractor to perform web site audits to accomplish this -
task.

G. The WSCA/NASPO Cohtract Administrator shall conduct annual
Contractor performance reviews.

H.  The WSCA/NASPO Contract Administrator shall maintain an Agreement
administration website containing timely and accurate information.

Survival

The following rights and duties of the State and Contractor will survive the
expiration or cancellation of the resulting Contract. These rights and duties
include, but are not limited to Paragraph 12. Patent, Copyright, Trademark and

. Trade Secret Indemnification; Paragraph 20. Records and Audit; Paragraph 24.
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Indemnification, Hold Harmless, and Limitation of Liability; Paragraph 31,
Governing Law; Paragraph 34. Data Practices; and Paragraph 52. Right to
Publish.

42. Succession

This Agreement shall be entered into and be binding upon the successors and
assigns of the parties.

43. Notification

A. If one party is required to give notice to the other under the Contract, such
notice shall be in writing and shall be effective upon receipt. Delivery may
be by certified United States mail or by hand, in which case a signed
receipt shall be obtained. A facsimile transmission shall constitute
sufficient notice, provided the receipt of the transmission is confirmed by

" the receiving party. Either party must notify the other of a change in
address for notification purposes. All notices shall be addressed as
follows:

To MMD:

Department of Administration
Materials Management Division
Bernadette Kopischke, CPPB
Acquisitions Supervisor

50 Sherburne Avenue

112 State Administration Building

St. Paul, MN 55155

Fax: 651.297.3996

Email: bernie.kopischke @state.mn.us

44. Reporting and Fees
A. Administration Reporting and Fees

1. The Contractor agrees to provide monthly utilization reports to the
designated WSCA/NASPO PC Contracts Reporting person and the
WSCA/NASPO Contract Administrator by the 15th of the month
following the end of the previous month. (Ex. Purchases during
January are reported by the 15th of February; purchases made
during February are reported by the 15th of March; etc.). The
report shall be in the format developed by the Lead State and
supplied to the Contractor.

2. The Contractor agrees to provide quarterly Administrative Fee
check payable to WSCA/NASPO for an amount equal to one-
twentieth of one percent (0.0005) of the net sales for the period.
The form to be submitted with the check, as well as the mailing
address, has been supplied to the Contractor. Payment shall be
made in accordance with the following schedule:

Period End Fee Due

June 30 July 31
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September 30 October 31
December 31 January 31
March 31 April 30

The Contractor agrees to include all Reseller Agent sales in the
monthly utilization reports described above, if applicable. In
addition, the Contractor agrees to provide a supplemental Reseller
Agent utilization report of the net sales for the period subtotaled by
Purchasing Entity name, within Purchasing Entity state name by
Reseller Agent Name, if applicable.

The Contractor agrees to provide with the utilization report the
environmental information shown in the report format provided; as
well as a supplemental report of the number and type of units taken
back in a format to be mutually agreed to. Environmental
information would apply only to laptops, desktops and monitors, not
options, warranty or other value-add services.

The utilization reports shall be submitted to the WSCA/NASPO PC
Contracts Reporting person and the WSCA/NASPO Contract
Administrator via electronic mail in a Microsoft Excel spreadsheet
format, or other methods such as direct access to Internet or other
databases.

If requested by the WSCA/NASPO Contract Administrator, the
designated Contractor agrees to provide supporting Purchase
Order detail records on mutually agreed magnetic media in a
mutually agreed format. Such request shall not exceed twelve per
year.

The failure to file the utilization reports and fees on a timely basis
shall constitute grounds for the removal of the Contractor's primary
representative, suspension of this Agreement or termination of this
Agreement for cause.

The WSCA/NASPO Contract Administrator shall be allowed access
to all reports from all Purchasing Entities.

Participating Entity Reports and Fees

1.

Participating Entities may require an additional fee be paid directly
to the State on purchases made by Purchasing Entities within that
State. For all such requests, the fee level, payment method and
schedule for such reports and payments shall be incorporated in to
the Participating Addendum that is made a part of this Agreement.
The Contractor may adjust PSS pricing accordingly for purchases
made by Purchasing Entities within the jurisdiction of that State. All
such agreements shall have no affect whatsoever on the WSCA fee
or the prices paid by the Purchasing Entities outside the jurisdiction
of the State requesting the additional fee.

Purchasing Entities will be encouraged to use the reporting format
developed by the lead State for their reporting needs. However,
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46.

the Contractor agrees to provide additional reports to Purchasing
Entities upon agreement by both parties as to the content and
delivery methods of the report. Methods of delivery may include
direct access to Internet or other databases.

3. Each State Purchasing Entity shall be allowed access to reports
from all entities within that State.

Default and Remedies

A.

Any of the following shall constitute cause to declare this Agreement or
any order under this Agreement in default:

1. Nonperformance of contractual requirements; or
2. A material breach of any term or condition of this Agreement.

A written notice of default, and an opportunity to cure, shall be issued by
the party claiming default, whether the Lead State (in the case of breach
of the entire Agreement), a Participating Entity (in the case of a breach of
the participating addendum), the Purchasing Entity (with respect to any
order), or the Contractor. Time allowed for cure shall not diminish or
eliminate any liability for liquidated or other damages.

If the default remains after the opportunity for cure, the non-defaulting
party may:
1. Exercise any remedy provided by law or equity;

2. Terminate the Agreement, a Participating Addendum, or any
portion thereof, including any Purchase Orders issued against the
Agreement;

3. Impose liquidated damages, as specified in a Participating
Addendum;

4, In the case of default by the Contractor, and to the extent permitted
by the law of the Participating State or Purchasing Entity, suspend
Contractor from receiving future solicitations.

5. Charge the defaulting Contractor the full increase in cost and
administrative handling to purchase the product or service from
another Contractor.

The MMD reserves the right, upon approval of the WSCA Directors, to
develop and implement a step-by-step process to deal with Contractor
failure to perform issues.

Audits

A.

Website Price Audits

The Contractor agrees to assist the WSCA/NASPO Contract Administrator
or designee with web site Product and pricing audits based on the
requirements described in the Vendor Mandatory meeting presentation.

1. The product audit will closely monitor the products and services
listed on the website to insure they comply with the approved
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49,

products and services. The addition of products or services not
approved by the WSCA/NASPO Contract Administrator will not be
tolerated and may be considered a material breach of this
Agreement.

B. The Contractor further agrees to provide sales audit reports based on the
formulas described in the Vendor Mandatory meeting presentation. These
presentations were held the week of March 30-April 3, 2009.

C. Upon request, the Contractor agrees to assist Participating Entities with

invoice audits to ensure that the Contractor is complying with this
Agreement in accordance with mutually agreed procedures set forth in the
Participating Addendum.

Extensions

if specifically authorized by provision in a Participating Addendum, Contractor
may, at the sole discretion of Contractor and in compliance with the laws of the
Participating State, offer Products and services to non-profit organizations,
private schools, Native American governmental entities, government employees
and students within the governmental jurisdiction of the entity completing the
Participating Addendum with the understanding that the governmental entity has
no liability whatsoever concerning payment for products or services.

Sovereign Immunity

The State does not waive its sovereign immunity by entering into this Contract
and fully retains all immunities and defenses provided by law with regard to any
action based on this Contract.

Ownership

A. Ownership of Documents/Copyright. Any reports, studies,
photographs, negatives, databases, computer programs, or other
documents, whether in tangible or electronic forms, prepared by the
Contractor in the performance of its obligations under the Contract and
paid for by the State shall be the exclusive property of the State and all
such material shall be remitted to the State by the Contractor upon
completion, termination or cancellation of the Contract. The Contractor
shall not use, willingly allow or cause to allow such material to be used for
any purpose other than performance of the Contractor’s obligations under
the Contract without the prior written consent of the State.

B. Rights, Title and Interest. ' All rights, title, and interest in all of the
intellectual property rights, including copyrights, patents, trade secrets,
trade marks, and service marks in the said documents that the Contractor
conceives or originates, either individually or jointly with others, which
arise out of the performance of the Contract, will be the property of the
State and are, by the Contract, assigned to the State along with ownership
of any and all copyrights in the copyrightable material. The Contractor
also agrees, upon the request of the State, to execute all papers and
perform all other acts necessary to assist the State to obtain and register
copyrights on such materials. Where applicable, works of authorship
created by the Contractor for the State in performance of the Contract
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shall be considered “works for hire” as defined in the U.S. Copyright Act.
Prohibition Against Gratuities

A. The State may, by written notice to the Contractor, terminate the right of
the Contractor to proceed under this Contract if it is found by the State that
gratuities in the form of entertainment, gifts, or otherwise were offered or
given by the Contractor or any employee, agent, or representative of the
Contractor to any officer or employee of the State with a view toward
securing this Contract, or securing favorable treatment with respect to the
award or amendment of this Contract, or the making of any determinations
with respect to the performance of this Contract.

B. The Contractor certifies that no elected or appointed official or employee
of the State has benefited or will benefit financially or materially from this
Contract. This Contract may be terminated by the State if it is determined
that gratuities of any kind were either offered to or received by any of the
aforementioned individuals from the Contractor, its agent, or its
employees.

Antitrust

The Contractor hereby assigns to the State any and alf claims for ove rcharges as
to goods and/or services provided in connection with this Contract resulting from
antitrust violations which arise under antitrust laws of the United States and the
antitrust laws of the State.

Right to Publish

A. Any publicity given to the program, publications or services provided
resulting from the Contract, including but not limited to notices,
informational pamphlets, press releases, research, reports, signs, and
similar public notices prepared by or for the Contractor, or its employees

- individually or jointly with others, or any subcontractors or resellers shall
identify the State as the sponsoring agency and shall not be released,
unless such release is a specific part of an approved work plan included in
the Contract prior to its approval by the WSCA/NASPO Contract
Administrator. .

B.  The Contractor shall not make any representations of the State’s opinion
or position as to the quality or effectiveness of the products and/or
sefvices that are the subject of this Contract without the prior written
consent of the WSCA/NASPO Contract Administrator. Representations
include any publicity, including but not limited to advertisements, notices,
press releases, reports, signs, and similar public notices.

. . Performance While Dispute is Pending

Notwithstanding the existence of a dispute, the parties shall continue without
delay to carry out all of their responsibilities under this Contract that are not
affected by the dispute. If a party fails to continue without delay to perform its
responsibilities under this Contract, in the accomplishment of all undisputed
work, any additional cost incurred by the other parties as a result of such failure
to proceed shall be borne by the responsible party.
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54-

55.

56.

57.

Hazardous Substances

To the-extent that the goods to be supplied to the Purchasing Entity by the
Contractor contain or may create hazardous substances, harmful physical agents
as set forth in applicable State and federal laws and regulations, the Contractor
must provide the Purchasing Entity, upon request, with Material Safety Data
Sheets regarding those substances (including mercury).

Customer Satisfaction/Complaint Resolution

A. The Contractor's process for resolving complaints concerning products,
support, and billing problems is attached as Exhibit B.

B. The Contractor will survey a representative sampling of a minimum of 5%
of its customers in each Participating State approximately two (2) months
prior to the annual meeting with the Contract Administrator using, ata
minimurm, the survey questions provided by the State.

Value Added Services

The Contractor is expected to provide such services as installation, training, and
software imaging upon request of the Purchasing Entity. Additional Value Added
Services offered by the Contractor are attached as Exhibit C.

E-Rate Program
The Contractor's E-Rate identification number is 143033514.
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IN WITNESS WHEREOF, the parties have executed this agreement as of the date of
execution by the State of Minnesota Commissioner of Administration, below.

1. LENOVO (UNITED STATES) INC. 2. MATERIALS MANAGEMENT DIVISION

The Contractor certifies that the appropriate person(s) have In accordance with Minn. Stat. § 16C.03, Subd. 3.
executed this Agreement on behalf of the Contractor as

required by applicable,articles, bylaws, resolutions, or 2 il
ordinances. By: AWM'M/
g ]t Ep! l'__:& !E'ﬁz UQ &5 L Title: ___ Acquisitions Supervisor
Date: é/ ‘17/0

By: Cynthia C. Cochran 3. COMMISSIONER OF ADMINISTRATION
Title: Or delegated representative.

WSCA/NASPO Regional Sales Executive By: M ﬂ'\—r/
Date: June 22, 2009 Date:

G/ 24107

By:
Title:

Date: -
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EXHIBIT A — ADDITIONAL WARRANTIES
A. Onsite Repair Options
* Remote support staff with product specific skills

* 24x7 same day - Every day, including Lenovo holidays. When onsite service is required, a
service technician is scheduled to arrive at your site within 24 hours of receiving the call, but
typically arrives within two to four hours after remote problem determination is completed.

» 9x5x4 hour - Service is provided Monday - Friday, 8 a.m. - 5 p.m. local time, excluding holidays.
A service technician is scheduled to arrive at your site within four hours after remote problem
determination is completed. If it is determined, after 1 p.m., that onsite service is needed, you
can expect the service technician to arrive the morning of the following business day. For non-
critical service requests, a service technician will arrive by the end of the following business day.

¢ 9x5 next business day - A service technician is scheduled to arrive at your site on the business
day after we receive your call. Business days are Monday to Friday, 8 a.m. to 5 p.m. in your time
zone, excluding holidays.

B. Depot Repair

You call Lenovo to request service and, if the product cannot be repaired with the help of remote support,
we either (1) send you a return carton, with a prepaid label to ship the failing product to the depot center
for repair, or (2) send a courier to pick up your machine and deliver it to the depot center for repair.

The target repair time; dependent on machine type, ranges from as little as 12 hours or up to five
business days after receipt at the depot. Service calls are accepted anytime, but the depot service is
available from 8 a.m. to 5 p.m., Monday through Friday, EST. Al shipping and handling is paid by
Lenovo.
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EXHIBIT B - COMPLAINT RESOLUTION
Problem Escalation

Consistent Worldwide Problem Escalation Process

The Help Desk wili open a trouble record for all calls. Each trouble record is assigned an appropriate
severity level, problem type, problem tracking number and documents all activity that occurs, All problem
reports are maintained in a central database. Once logged, they are rapidly disseminated to the
appropriate support groups. If the support group is unable to resolve a problem, it will escalate the
problem for resolution. Escalation typically consists of raising the awareness level of an open issue or
trouble report to a higher level of management and/or technical area. Escalation may also include the
assignment of additional resources to expedite resclution.

Problem severity levels and the criteria for their assignment and escalation are estabiished as part of

- Lenovo’s problem management process. Generally, problems are assigned one of the four severity
codes outlined below, depending on the machine type and impact on customer operations. The level of
severity is usually determined jointly between Lenovo and the user: ) '

» Severity Level 1 is defined as highest priority, an equipment outage presenting severe impact on
the customer's business; a problem that causes loss of use.

* Severity Level 2 is defined as high priority, a serious problem where service Is partially
interrupted or impaired and cannot be circumvented.

e Severity Level 3 is defined as medium to low priority and has modest impact on production; an
alternate solution can be arranged. -

e Severity Level 4 is defined as the lowest priority having no significant impact on production.
Preventive maintenance would be included in this category of service request.

The progress made on problems with lower severity levels (2, 3 and 4) will be monitored using the
probiem management process. If a satisfactory resolution does not occur within the specified time period,
a higher severity level may be assigned. Problems that have been assigned Severity Level 1 which have
not been resolved within the time period agreed upon by WSCA/NASPO and Lenove will be escalated
automatically. These critical business problems are escalated using a process known as SEV1 Alerts or
“Crit Sit” (critical situation). Typically, this involves the notification of the Critical Situation Project Office in
Raleigh, North Carolina who assigns a Problem Owner responsible for directing Lenovo resources from
across the country, as well as OEM (Qriginal Equipment Manufacturer) resources from other HW/SW
vendors, if applicable, to resolve the issue.

If at any time, WSCA/NASPO feels sufficient attention is not being given to a specific incident or that
sufficient progress towards resolution is not being made, WSCA/NASPO may initiate an escalation
request.

Lenovo is dedicated to maintaining a high degree of customer satisfaction. Key to this is a proactive
approach to potential problems. However, when problems do occur we have well documented processes
to assign the resource(s) necessary to quickly and accurately resolve customer problems.

n 1-800-426-SER
The support organization’s goal is to ensure customer satisfaction by:
¢ Responding to your calls within targeted guidelines
¢ Providing ongoing communication regarding your problem .status through problem resolution
e Taking ownership of your call for support
 Providing a defined escalation process when management assistance is needed
* Maintaining our commitment to continuous improvement of our service processes

Lenovo support gives you the ability to ask installation and usags related questions as well as make
defect inquiries about eligible products. You have the option of voice (1 -800-426-SERV) or electronic
access (hitp://www.lenovo.com/support) to a team of technical specialists. Lenovo enables you to reduce
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your own research time, increase productivity, and concentrate more on your core business. Support is
available 24 hours per day, 7 days per week, 365 days per year.

For all eligible products, we can help you with:
¢ General Suppont:
* Usage and installation questions
¢ Product compatibility and interoperability questions
¢ Interpretation of product documentation
* Diagnostic information reviews to help isolate the cause of a problem
e Defect Support
e Electronic Support:
e Submit problems and get answers electronically
¢ View screens remotely _
* View open problems that have been submitted
Lenovo has clearly defined escalation paths to address:
e Service Issues
e Customer Satisfaction Issues
 Billing and Ordering Support

Lenovo's dedicated sales and support team is the first level of contact for any agency issue with Lenovo.
The Program/Contract Manager, Gerolynn Martin, is the Single Point of Contact for WSCA. It is the
responsibility of the Program/Contract Manager to engage the appropriate internal Lenovo escalation
‘process so that all issues are identified, documented and resolved.

Although the Contract Manager is the single point of contact, the State may contact any member of the
Lenovo executive management team at any time to assist them with their needs. Listed below is the
customer satisfaction hierarchy for the State:

1. Cindy Cochran, Regional Sales Executive

2. Charles Prestia, Director of Sales

3. Thomas Looney, Vice President and General Managér

4. Rory Read, President, Lenovo Americas and Senior Vice President

Customer satisfaction is critical to Lenovo. In addition hierarchical path listed above, Lenovo’s Customer
Satisfaction team serves as an additional resource for the State to address complaints. The Contract
Manager engages the Customer Satisfaction team, requesting a Resolution Owner, to assist in resolving
complaints as quickly as possible. The Resolution Owner must contact the State within 12 hours of
notification by the Contract Manager of a complaint. Once engaged, the Resolution Owner has the ability
to engage any level of Lenovo executive anywhere within the company to resolve the complaint. It is the
goal of the Resolution Owner to resolve a complaint as expeditiously as possible on behalf of the
customer. This advocacy program has been used on the behalf of both EDD and CDCR to successfully
resolve complaints,

Lenovo has a specific internal process to document and resolve customer satisfaction issues. Lenovo's
dedicated Customer Satisfaction team is missioned to assist the Contract Manager in resolving any
customer satisfaction issue that may arise. A dedicated Resolution Owner from the Customer
Satisfaction team is assigned to act as an additicnal advocate for the State. The Resolution Owner has
the responsibility to assess and document the issue immediately when notified by the State. The

- Resolution Owner owns escalating the issue through the appropriate channels, including management,
within Lenovo to obtain resolution. This process ensures that the State has a high level Lenovo resource
is working on its behalf to resolve any issue.
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Lenovo's escalation process, documented above, also includes access to Lenovo’s Project Office. The
Project Office has a single responsibility: identify, manage and resolve systemic issues that may occur
with Lenovo products and/or processes at a minimum of inconvenience and cost to the State as possible.

An example of this was the Lenovo battery recall which occurred in 20086, The Project Office dedicated a
Project Manager who, in turn, managed the identification of the impacted ThinkPad notebooks throughout
the state, secured supply of replacement batteries by agency, shipped the batteries to each agency and
collected then recycled the recalled batteries, all at no cost to the State.

Management Hierarchy: The Lenovo Regional Sales Executive has full authority to resolve all issues that
may arise for the WSCA/NASPO. The Lenovo Contract Manager functionally reports to the Regional
Sales Executive: Cynthia C. Cochran, Regional Sales Executive - Public Sector.

In the event there is an issue with your order or invoice, Lenovo telephone support for ordering or billing
inquiries is available by calling 1-866-428-4465. This telephone number can assist you with order status,
retums, replacement product or help address other issues you may have.

Once an inquiry is received by the Lenovo customer service team, our goal is to respond to your inquiry
within one business day. Most inquires are quickly resolved. If at any point in the inquiry process, your
expectations are not met by Lenovo, you may call our attention to this issue by asking to speak with a
CSO (customer service operations) Manager. Escalations to a CSO manager will receive prompt
attention and management focus. They will work with Lenovo’s order and billing staff to ensure your
expectations are met and that your request is being handied appropriately.
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EXHIBIT C - VALUE ADDED SERVICES

Lenovo Services let you get the most out of your Lenovo PC - no matter how you use it. Whether you
have a thousand PCs or just one, Lenovo delivers the quality, reliability and peace of mind to get you and
keep you up and running, no matter where you are, no matter when you need us.

Lenovo Service Solutions:

Warranty Information - Determine if your machine is in warranty and when your warranty
expires.

Protection - The right set of services to keep your PC safe and to protect your business and
personal information.

Maintenance & support - One-stop shopping for all your repair, maintenance and support
needs,

PC disposal & recycling - Environmentally responsible disposal of your outdated PCs, credit for
new systems and secure removal of sensitive data.

Deployment - End-to-end solutions with a single point of accountability. Let Lenovo manage
your deployment projects, and keep your IT staff more productive.

Secure Managed Client (SMC) solution, an innovative solution that delivers the lowest TCO of
any desktop alternative. :

Data Migration
System Migration

Imaging Services: image Check/Packaging for Manufacturing, No Taesting; Functional
Verification of Individual Customer Configurations; Image Migration for any Hardware Platform to
a new Lenovo Platorm; Build Custom image from Customer Requirements; Enhanced Image
Management Services —ImageUltra; Lenovo Image Management

Lenovo Warranty and Support

For additional information, please see http://ww . i warran /en/index.himl
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Lenovo Leasing Documents

Individual Purchasing Entities may enter in to lease agreements for the products
covered in this Master Price Agreement, if they have the legal authority to enter into
these types of agreements without going through a competitive process. The lease
agreements were not reviewed or evaluated as part of the RFP evaluation process.
The following documents are attached:

IBM Global Financing —~ Term Lease Master Agreement

IBM Gilobal Financing - TLMA Attachment
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IBM Credit LLC -
Term Lease Master Agreement

Name and Address of Lessee: Agreement No.:

IBM Office Address: Customer No.:

The Lessor under this Term Lease Master Agresment ("Agreement") is: a) {BM Cradit LLC: b) & partnership in which IBM Credit LLC is a partner; or c)
a business enterprise for which IBM Credit LLC is acting as agent ("Lessor’). The “Lessee” is the business enlity indicated on - the signature line
below. Any Parent, Subsidiary or Affiliate of Lessee may enter into a Lease and/or Financing Transaction (each as defined below) wunder this
Agreement by signing a Term Lease Supplement ("Supplement”) referencing this Agreement and so will be bound to the terms and conditions of this
Agreement as Lessee. For the purposes of this Agreement, "Parent” shall mean a business entity that owns or confrols a majority interest of Lesses;
"Subsidiary" shall mean a business entity 2 majority interest of which is owned or controlled by Lessee; and "Affiliate" shall mean a business entity
under common majority control with Lessee. A Lease or Financing Transaction under this Agreement shall be effective when a Supplement listing
equipment to be leased ("Equipment") and software program licenses, maintenance, services, and other one-time charges to be financed ("Financed
items") is signed by both parties. Equipment includes any internal programming that is integral to the Equipment's functioning ("Licensed Internal
Code"). Lessee may acquire  Equipment and Financed llems from International Business Machines Corporation “IBM", Lessor, or any other
manufacturer, vendor or provider ("Lessee’s Supplier'). The terms of (a) the Supplement; (b) any applicable attachments; and (c) this Agreement;
.each as may be amended by addenda, shall constitute the lease for the Equipment ("Lease™ and financing transaction for the Financed liems
("Financing Transaction") listed in the applicable Supplement. Soma Leases or Financing Transaclions may have additional terms that will be specified

in attachments or addenda. Terms in a Supplement and related attachmenis or addenda will apply only to the Lease and/or Financing Transaction
represented by that Supplement. The headings of the Paragraphs are inserted for convenience only.

1. OPTIONS. Each Supplement shall constilute a single Lease
andfor Financing Transaction but for each line ilem listed there will be

a Lease or Financing Transaction option indicated. The various oplions

are described in the "Option Codes” lable on the Supplement.

2. CREDIT REVIEW. For each Lease or Financing Transaction,
Lessee consents to a reasonable credit review by Lessor.

3. AGREEMENT TERM. This Agreement shall be effective when
signed by both parties and may be terminated by either party upon one
(1) month prior written nofice. Each Lease or Financing Transaction
then in effect, however, shall remain subject to the terms and conditions
of this Agreement until iis expiration or termination.

4, LESSOR CHANGES. Lessor may, with at least three (3) months
prior written notice to Lessee, change the terms of this Agreement.
Such changes will apply only to Leases and Financing Transactions that
begin afler the effective dale specified in the notice, and only if Lessee
does not nofify Lessor that it does not agree to the changes.

6. SURVIVAL OF OBLIGATIONS. Lessor's and Lessee's obligalions

under this Agreement, which by their nature would continue beyond the
expiration or termination of a Lease or Financing Transaction, will sur-
vive the expiration or termination of a Lease or Financing Transaction.
6. SELECTION AND USE OF EQUIPMENT, PROGRAMMING AND
LICENSED PROGRAM MATERIALS. Lessee agrees that it did not rely on
the Lessoar, nor is the Lessor responsible, for the selection, use of, and
results obtained from the Equipment or Financed liems. Nothing in this

Agreement Is intended to limit any rights Lessee may have with respect
to Lessee's Supplier or the Equipment manufacturer.

7. ASSIGNMENT TO LESSOR. Lessee assigns to Lessor, effective
upon Lessor signing the Supplement, its right fo purchase from and its
obligation to pay its Supplier. All other rights and obligations as de-
fined in the agreement between Lessee and Lessee's Supplier govern-
ing the purchase of the Equipment (‘Purchase Agreement”) shall
remain with Lessee. Lessee represents that it has reviewed and ap-
proved the Purchase Agreement. Lessor will not modify or rescind the
Purchase Agreement.

8. LEASE NOT CANCELLABLE; LESSEE'S OBLIGATIONS
ABSOLUTE. Once the Term of any Lease or Financing Transaction has
begun, as described in Paragraphs 13 and 14, Lessee’s commilments
hereunder become Irrevocable and independent of acceptance of the
Equipment. Lessee’s obligalion to pay all Rent and other amounts re-
quired fo be paid by Lessee under this Agreement is absolute and un-
conditional and shall nol be affected by any right of set-off or defense
of any kind whatsoever, including any failure of the Equipment or a Fi-
nanced ltem to perform, or any representations by Lessee's Supplier.
Lessee shall make any cfaim solely against Lessee's Supplier, the
Equipment - manufacturer or ofher third party if the Equipment or a Fi-
nanced item is unsatisfactory for any reason.

9. WARRANTIES. Lessor passes through to Lessee, lo the exient
permitied, all applicable warranties made available by Lessee's Sup-

THIS AGREEMENT, AND ANY APPLICABLE SUPPLEMENT, ATTACHMENTS OR ADDENDA ARE THE COMPLETE AND EXCLUSIVE STATEMENT OF THE
AGREEMENT REGARDING EACH LEASE OR FINANCING TRANSACTION. THESE DOGUMENTS SUPERSEDE ANY PRIOR ORAL OR WRITTEN
COMMUNICATIONS BETWEEN THE PARTIES. IF THERE IS A CONFLICT OF TERMS AMONG THE DOCUMENTS, THE ORDER OF PRECEDENCE WILL
BE A5 FOLLOWS: (a) ATTACHMENTS OR ADDENDA TO A SUPPLEMENT, (b) SUPPLEMENT, (c) ATTACHMENTS OR ADDENDA TO THIS AGREEMENT,
{d} THIS AGREEMENT. DELIVERY OF AN EXEGUTED COPY OF ANY OF THESE DOCUMENTS BY FACSIMILE OR ANY OTHER RELIABLE MEANS
SHALL BE DEEMED TO BE AS EFFECTIVE FOR ALL PURPOSES AS DELIVERY OF A MANUALLY EXECUTED COPY. LESSEE ACKNOWLEDGES THAT
LESSOR MAY MAINTAIN A COPY OF THESE DOCUMENTS IN ELECTROMNIC FORM AND AGREES THAT A COPY REPRODUCED FROM SUCH
ELECTRONIC FORM OR ANY OTHER RELIABLE MEANS (FOR EXAMPLE, PHOTOCOPY, IMAGE OR FACSIMILE) SHALL IN ALL RESPECTS BE
CONSIDERED EQUIVALENT TO AN ORIGINAL. IF INDICATED HERE, THE FOLLOWING ATTACHMENTS SHALL APPLY TO AND BE INCORPORATED
. BY REFERENCE IN THIS AGREEMENT. :

Lessee may not modify or change the terms of this Agreement without
the Lessor's prior writlen consent. i

Accepted By:
IBM Credit LLC Lessea:
By By.
Authorized Signature Aulhonzed Signalure
Name (Type or Print) . Date Name (Type or Print . Date
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plier and/for by the Equipment manufacturer in the Purchase Agree-
menl. Lessor represents and warrants that neither Lessor, nor anyons
acting or claiming through Lessor, by assignment or otherwise, will in-
terfere with Lessee's quiet enjoyment of the Equipment so fong as no
event of default by Lessee or anyone acting or claiming through Lessee
shall have occurred and be continuing. During the Term of the Lease,
Lessor assigns to Lesses all the rights that Lessor may have to be de-
fended by Lessee's Supplier andfor by the Equipment manufacturer
under any patent and copyright provisions in the Purchase Agreement.
EXCEPT AS EXPRESSLY PROVIDED ABOVE, LESSOR MAKES NO WAR-
RANTY, EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER,
INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. AS
TO LESSOR, LESSEE LEASES THE EQUIPMENT AND TAKES ANY FI-
NANCED ITEM "AS (S". IN NO EVENT SHALL LESSOR HAVE ANY LI-
ABILITY FOR, NOR SHALL LESSEE HAVE ANY REMEDY AGAINST
LESSOR FOR, CONSEQUENTIAL DAMAGES, ANY LOSS OF PROFITS
OR SAVINGS, LOSS OF USE, OR ANY OTHER COMMERCIAL LOSS.
This shall in no way affect Lessee's rights and remedies against
Lessee's Supplier and/or the Equipment manufacturer,

10. LESSEE AUTHORIZATION. Lessee is authorized to act on Les-
sor's behalf concerning dslivery and installation of the Equipment and
any waranty service for the Equipment, including any programming
services. Lessor represents and warrants that it has the right lo grant
the authorization and rights to Lessee referred to in this Paragraph.

11. DELIVERY AND INSTALLATION. Lessee is responsible for the
delivery, installation and acceptance of the Equipment and any Fi-
nanced ltem and shall pay any delivery and Installation charges not
paid by Lessee's Supplier. Lessor shall not be liable for any delay in,
or failure of, delivery of the Equipment or Financed items unless pro-
vided by Lessor.

12, USED EQUIPMENT LEASES. For used Equipment supplied by .

Lessor, the following provisions apply: The Equipment is subject to
prior disposition at_any fime prior to Lessor's acceptance of a signed
Supplement. The Equipment is provided "as is", without any warranty
whatsoever by Lessor, in accordance with Paragraph 9. ~However,
provided that the Equipment is unmodified since the date of delivery;
has been manufactured and assembled by or for IBM: and has been
inslalled and maintained by IBM, Lessor guarantees Lessee's satisfac-
lion with the qualily of the Equipment for three (3) months following the
“Release Date" indicated on the face of the Supplement. If Lessee is
dissatisfied with the Equipment for any reason, Lessee may notify Les-
sor within three (3) months of the Release Date and, at Lessor's option,
the Equipment will either be (a) replaced with equivalant Equipment or
(b) retured to Lessor and the Lease terminated and any Rent pay-
ments made to Lessor refunded to Lessee. If Lessee cancels its com-
mitment to Lease the Equipment after Lessor signs the applicable
Supplement but before the Equipment is dslivered and accepted - by
Lessee, then Lessee shall ba liable to Lessor for three {3) months Rent
as liquidated damages. Lessor shall bear the risk of loss or damage to
the Equipment during transit from the pickup location fo Lessee's lo-
gtiﬂ:n. provided the Equipment is fransported by a carrigr designated
ess0r.
13, RENT COMMENCEMENT DATE. Unless ofherwise stated on the

applicable Supplement, the Rent Commencemeni Dale shall be (a) for -

Equipment supplied by 1BM, the day following the dale of installation of
the Equipment as provided for in the Purchase Agreemenl; (b) for
Equipment supplied by Lessor, the earlier of the date of installation or
fourteen (14) days afier the Release Date as specified in the Supple-
ment; (¢} for Equipment supplied by Lessee's Su'pp!ier, the date Lessee
designates on a certificate of accepiance; or, {d) for Financed Items, the
dale Lessor makes funds available to Lessee or Lessee's Supplier,

14. LEASE TERM. The Lease or Financing Transaction shall be ef-
fective when the Supplement is signed by both parlies. The initial Term
of the Lease or Financing Transaction shall begin on the Rent Com-
mencement Date and shall expire at the end of the number of months
specified as "Term" in the Supplement. Except for Equipment supplied
by Lessor, if Lessee cancels its order with Lessee's Supplier prior fo
installation or discontinues any Financed Item prior to*the date Lessor
makes funds available, the Lease or Financing Transaclion with respect
to that item shall terminate without penalty.

16. RATE PROTECTION. The Rates stated on the Supplement are
not subject to change provided the Supplement is signed and returned
fo Lessor by the date indicated on the Supplement and the Equipment
is installed by the end of the month of the Estimaled Commencement
Date stated on the Supplement.

16. RENT. During the initial Term, Lessor shall invoice and Lessee
shall pay Rent for each Payment Period as specified in the Supplement.
Lessee's obligation to pay shall begin on the Rent Commencement
Date. When the Rent Commencement Date is not on the first day of a
calendar month and/or when the initial Term does not expire on the last
day of a calendar month, the applicable Rent for the first and last pay-
ment will be prorated on the basis of 30-day months.

17. RENEWAL. Lessee may, upon at least one (1) month prior writ-
ten notica to Lessor, renew the Lease with respect to any line item of
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Equipment, provided Lessee is not then in default. Lessor shall offer a
renewal Term of one (1) year but may, if requested, offer difierent re-
newal Terms. For Equipment line items with a fair market value end-
of-Lease renewal option, the renewal Rent shall be the projected fair
market rental value of the Equipment as of the commencement of such
renewal Term. For Equipment line items with a prestated end-of-Lease
renewal option, the renewal Rent shall be one-half of the prestated
Purchase Percent multiplied by the Unit Purchase Price stated in the
Supplement and such renewal Rent payments will be annual and paya-
ble in advance. .

18. PURCHASE OF EQUIPMENT. Lessee may, upon al least one (1)
month prior written notice to Lessor, purchase any line item of Equip-
ment upon expiration of the Lease provided Lessee is not then in  de-
fault. For Equipment line items with a fair market value end-of-Lease
purchase option, the purchase price shall be the projected fair market
sales value of the Equipment as of such expiration date. For Equipment
line items with a prestated purchase oplion, the purchase price shail be
specified in the Supplement. If the Lessee purchases any Equipment,
Lessee shall, on or befare the date of purchase, pay: (a) the purchase
price, (b) any applicable taxes, (c) all Rent due through the day pre-
ceding the date of purchase, and (d) any other amounts due under the
Lease. Lessor shall, on the date of purchase, transfer to Lessee by bill

of sale provided upon Lessee's request, without recourse or warranty

of any kind, express or implied, all of Lessor's right, tille and interest
in and to such Equipment on an "AS IS, WHERE iS" basis, except that
Lessor shall warrant fitle free and clear of all liens and encumbrances
created by or through Lessor.

19. OPTIONAL EXTENSION. If, at the expiration of the Term, Lessee
has not elected to renew the Lease, purchase or return the Equipment
in accordance with Paragraph 25, and as long as Lessee is not in de-
fault under the Lease, the Lease will ba extended for each unreturned
item of Equipment unless (a) Lessee nolifies Lessor in writing, not less
than one (1) month prior to Leasa expiration, that Lessee does nol want
the extension, or (b) the Equipment is retumed {o and received by Les-
sor within fourteen (14) days after the expiration of the Term. The ex-
tension will be under the same lerms and conditions then in effect,
including current Rent (but for Equipment line items with a fair market
value purchase oplion, not less than fair markef rental value as deter-
mined by Lessor at the expiration of the Term) and will continue on a
day-to-day basis until the earlier of fermination by sither party upon
one (1) month prior written notice, or six (8) years after axpiration of
the initial Term. For purposes of this Paragraph, current Rent shall be
calculated as the sum of the Lease paymenis over the initial Term di-
vided by the initia! Term of the Lease.

20. INSPECTION; MARKING; FINANCING STATEMENT. Upon rea-
sonable advance request, Lessee agrees to allow Lessor fo inspect the
Equipment and its maintenance records during Lessee's normal busi-
ness hours, subject to Lessee's reasonable security procedures.
Lessee will affix lo the Equipment any idenlifying labels supplied by
Lessor indicating ownership.  The filing of any Uniform Commercial
Code financing statements in connection with a Lease or Financing
Transaction shall be governed by the terms and conditions of the ap-

_ plicable Supplement and any Supplement addendum.

21. EQUIPMENT USE. Lessee agrees thal Equipment will be used
for business purpeses and not primarily for personal, family or house-
hold purposes and that it will be used in accordance with applicable
laws and regulations.

22. MAINTENANCE. Lessee shall, at its expense, on its own or
through third parlies, keep the Equipment in a suitable environment as
specified by the Equipment manufacturer, and in good condition and
working order, ordinary wear and lear excepted. !

23. ALTERATIONS; MODIFICATIONS; PARTS. For the purposes of
this Agreement, a "Part" is any component or element of the Equipment;
a "Modification” is any upgrads, feature or other change to the Equip-

‘ment which is or has been offered for sale by the Equipment manufac-

turer and which contains no Part which has been changed or altered
since ifs original manufacture; an “Alteration” is any change to the
Equipment which is not a Modification, Lessee may modify or alter the
Equipment only upon prior written notice to Lassor. Lessee may obtain
new or used Alterations or Modifications from any supplier and may fi-
nance them with sources other than Lessor provided no security inter-
est is crealed that encumbers or conflicts wilh Lessor's ownership of
the Equipment. Any Lessor-owned Parls that Lessee removes shall
remain Lessor's properly and Lessee shall not make such Paris avail-
able for sale, transfer, exchange or other disposition without Lessor's
prior written consent, '
Before returning the Equipment to Lessor, Lessee agrees lo remove
any Alteralion and may remove any Medification not owned by Lessor.
If removed, Lessee agrees lo, at its expense, restore the Equipment to
its original condition using the removed Parts, normal wear and tear
excepted. If Lessor had previously consented lo the disposition of re-
moved Parts, the restoration must be with Parts Lessor owns or sup-
plies, or those supplied by a source approved by Lessor. If not
removed, such Modifications shall become the property of Lessor,
without charge, free of any liens or encumbrances.





Changes or additions made to items of Equipment in connection with
maintenance or warranly services, including engineering changes, uti-
lizing manufacturer's genuine parts, are exempl from the terms of this
Paragraph, and any Parts installed in connection with such services
shall become the property of Lessor.

24. LEASES FOR MODRIFICATIONS. Al Lessee's request, and subject
to satisfaclory credit review, Lassor will lease or finance new Modifi-
cations, used Modifications from Lessors inventory, and Financed
ltems associated with the Modifications. Leases for Modifications will
be at then current terms and condifions and must be coterminous with
the underlying Equipment Lease.

25. RETURN OF EQUIPMENT. Lessee will return the Equipment to
Lessor upon expiration or termination of the Lease. Upon return, the
Equipment must be in good condition and working order, normal wear
and tear excapted and qualified for the manufacturers maintenance
service, if available. Lessee will return the Equipment lo the nearest
consolidation and refurbishment center designated by Lessor for that
type of Equipment located in the contiguous United States. Unless
otherwise agreed, Lessee is responsible for: (a) deinstallation, packing
and retum of the Equipment and any associated costs; and (b) any cost
to qualify the Equipmant for the manufacturer's maintenance service, or,
if not available, the cost to return the Equipment to good working
condition. The return of the Equipment shall constitule a full release by
Lessee of any leasehald rights or possessary interest in the Equipment.

26, CASUALTY INSURANGE; LOSS OR DAMAGE. Lessor will main-
fain, at ils own expense, insurance covering loss of or damage to the
Equipment (excluding any Modifications or Alterations not subject o a
Lease under this Agreement) with a $5,000 deduciible per occurrence.
If any item of Equipment shall be lost, stolen, destroyed or irreparably
damaged for any cause whatsoever ("Casualty Loss") before the Rent
Commencement Date, the Lease with respecito that item shall termi-
nate. If any item of Equipment suffers Casualty Loss, or shall be oth-
erwise damaged, on or after the Rent Commencement Date, Lessee
shall promplly inform Lessor. To claim a Casualty Loss Lessee must
file a police or fire department report or other appropriate documenta-
tion substantiating the Casualty Loss. If Lessor determines thal the
item can be economically repaired, Lessee shall place the item in good
condition and working order and Lessor will promptly reimburse
Lessee the reasonable cost of such repair, less the deductible. If not
so repairable, Lessee shall pay Lessor the lesser of $5,000 or the fair
market sales value of the Equipment immediately prior to the Casualtly
Loss. Upon Lessor's receipt of payment the Lease with respect to that
itam shall terminate and Lessee's obligation fo pay Rent for the Equip-
ment will be deemed lo have ceased as of ihe date of the Casually
Loss. For purposes of this Paragraph, Lessor will consider the man-
ufaclurer's charge for such repair to be the reasoriable cost of repair.

27. TAXES. Lessee shali promplly reimburse Lessor, as additional
Rent, for all taxes, charges, and fees levied by any govemmental bady
or agency upon or in conneclion with this Agreement, excluding, how-
ever, all taxes on or measured by the net income of Lessor.

28. LESSOR'S PAYMENT. If Lessee fails to pay texes as required
under this Agreement, discharge any liens or encumbrances on the
Equipment (other than those created by or through Lessor), or other-
wise fails to perform any other provision” Lessee is fequired to perform
under this Agreement, Lessor shal have the right to act in Lesses's
stead so as to protect Lessor's inlerests, in which case, Lesses shall
pay Lessor the cost thereof.

28. TAX INDEMNIFICATION. Solely for Leases entered into on the
basis that Lessor is the owner of the Equipment for tax purposes, Les-
sor and Lessee agree that Lessor shall be entitled to certain federal
and siate tax benefils available to an owner of Equipment, including,
under the Internal Revenue Code of 1886, as amended {the "Code"), the
maximum Modified Accelerated Cost Recovery System deductions for
S-year property and deductions for interest expense incurred to finance
the purchase of the Equipment ("Tax Benefits”). Lessee reprasenis
and warrents that: (a) al no lime will Lessee take or omil to take any
action which would result in a loss, reduction, disallowance, recapture
or other unavailability (“Loss") to Lessor {or the consolidated group
with which Lessor files tax returns) of he Tax Benefits, and {b) Lesses
will take no position incansistent with the assumption that Lessor is the
owner of the Equipment for federal income tax purposes. Upon Les-
sor's writlen notice to Lessee that a Loss of Tax Benefits has occurred ,
Lessee shall reimburse Lessor an amount that shall make Lessor's
after-tax rate of return and cash flows ("Fihancial Retumns”) over the
Term of the Lease equal o the expected Financial Returns that would
have been otherwise available. Lessee shall have no obligation to re-
imburse Lessor for a Loss of Tax Benefits resulting from: () a defermi-
nation that a Lease does not constitute a true lease for federal income
tax purposes, provided such determination is not the resull of an acl of
Lesses, or (i) a change in the lax law after the applicable Rent Com-
mancament Date.

. 30. GENERAL INDEMNITY. Each Lease under this Agreement is a
net lease. Lessee indemnifies Lessor against any third party claims
whatsoever which arige in connection with this Agreament or Lessee's
possession and use of the Equipment or a Financed Item hereunder in-
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cluding all related reasonable costs and expenses, and legal fees in-
curred by Lessor. Lessee shall nol be ligble for any claim resulting
from the sole negligence or willful misconduct of Lessor. Lessee
agrees that upon written notice by Lessor of the asseriion of any claim,
Lessee shall assume full responsibility for the defense of such claim.
Lessor shall cooperale as may be reasonably required in such defense.

31. LIABILITY INSURANCE. Lessee shall obtain and maintain com-
mercial general liability insurance, in the amount of at lzast $1.,000,000
or more for each occurrence, with an insurer having a “Best
Policyholders" rating of B+ or befter. The policy shall name Lessor
as an additional insured as Lessors interests may appear and shafl
contain a clause requiring the insurer to give Lessor at leasl one {1)
month prior written notice of the cancellation, or any material alteration
in the terms of the ro{icy. Lessee shall furnish to Lessor, upon request,
evidence that such insurance coverage is in effect. -

32. SUBLEASE AND RELOCATI OF EGQUIPMENT; ASSIGNMENT
BY LESSEE. Upon one (1) month prior written notice to Lessor, Lessee
may relocate the Equipment to another of its business locations pro-
vided that Lessee remains the end user of the Equipment. Any other
relocation requires Lessor's prior writlen consent. Upon Lessor's prior
written consent, which will not be unreasonably withheld, Lessee may
sublease the Equipment to another end user. No sublease or relocation
shall relieve Lesses of its obligations under the Lease and Lessee will
be responsible for all costs and expenses associated with any relo-
cation or sublease of the Equipment, including additional taxes or any
Tax Loss incurred by Lessor. In no event shall Lessee remove or allow
the Equipment to be removed from the United Staies. Lesses shall not
assign, transfer or otherwise dispose of any Lease or Financing Trans-
action, any Equipment, or any interest therein, or create or suffer an
:‘n:y. lien or encumbrance thereof except those created by or throug

BROT.

33. ASSIGNMENT BY LESSOR. Lessee acknowledges and under-
stands that the terms and conditions of the Leases and Financing
Transactions have been fixed to enable Lessor to sell and assign ils
interest or grant a security interest or interests in the Leases and Fi-
nancing Transactions and the Equipment, individually or together, in
whole or In part, for the purpose of securing loans fo Lessor or other-
wise. Lessee shall not assert against any such assignee any setoff,
defense or counterclaim that Lessee may have against Lessor or any
ofher person. Lessor shall not be relieved of its obfigations hereunder
as a result of any such assignment unless Lessee expressly consents
thereto, nor shall any rights or obligations of Lessee be changed except
as described herein.

34, FINANCING. Any one-fime charge (indicated on the Supplement
as the "Amount Financed") for & Financed item will be paid by Lessor
to Lessee's Supplier or direcfly to Lessee. Any other charges which
may be owed or due to Lessee's Supplier shall be paid directly to

.Lessee's Supplier by Lessee. Lessee's obligation fo pay Rent for the

Financed ltem shall nol be afiected by any discontinuance, return or
destruction of any Financed Item on or afler the date Lessar makes
funds available. If Lessee discontinues any of the Financed ltems in
accordance with the terms of the applicable agreemsnt with Lessee's
Supplier prior 1o the date Lessor makes funds available, then the Fi-
nancing. Transaction with respect to the affected one-tima charge shall
be cancelied.

35. FINANCING PREPAYMENT (Does Not Apply For Hems of
Equipment). Lessee may terminate a Financing Transaction (but not a
Lease with respect to an item of Equipment) by prepaying its remaining
Rent. Lessee shall provide Lessor with at least one {1} month prior
written notice of the intended prepayment date. Lessor may, depending
on market conditions at the time, reduce the remaining Rent to reflect
such prepayment and shall advise the Lessee of the balance to be paid.
If prior to Lease expiration, Lessee purchases Egquipment on Lease or
if @ Lease is terminated, Lessee shall at the same fime prepay any re-
lated line items of Financing Transactions.

36. DELINQUENT PAYMENTS. If any amount to be paid to Lessor is
not paid on or before its due date, Lessee shall pay Lessor two percent
(2%) of the unpaid amount for each month or parl thereof from the due
date untll the dale paid or, if less, the maximum allowed by law.

37. DEFAULT NO WAIVER. Lessee shall be in default under this
Agreement upon the occurrence of any of the following events: (a)
Lessee: fails to Iaay any amount when due under this Agreement and
such failure shall continue for a period of seven (7) days after the due
date; (b) Lessee subleases, relocates, assigns or makes any transferin
violation of the terms of this Agreement; (c) Lessee fails to perform any
other obligations or violates any of its covenants or representations
under a Lease or Financing Transaction, or Lessee fails to perform any
of its obligations under any other agreement it may have with Lessor,
and such failure or breach shall continue for & period of fifteen {15)
days after writlen notlcs is received by Lessee from Lessor; (d) Lessee
or any guarantor of Lessee's obligations under this Agreement makes
a misrepresentation in any application for credit or other financia! data
required to be provided by Lessee in connection with a Lease or Fi-
nancing Transaction; (e} Lessee or a guarantor makes an assignment
for the benefit of creditors, or consents to the appoiniment of a trustee
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IBM Credit LLC

Term Lease Master Agreement

Attachment for State & Local Government

Name and Address of Lessee;

1BM Office Address:

Agreement No.:

Customer No.:

These terms and conditions modify those in the IBM Credit Term Lease Master Agreement and cover any Equipment and Financed ltem(s)
obtained by State and Local Governments and their political subdivisions as defined under Section 103 of the Intemal Revenue Code of 1986, as
amended. This attachment is incorporaled by reference into the Term Lease Master Agreement executed by Lessea.

The following paragraphs are deleted in their entirety - 29, 36, 39 and
42,

~ Paragraph 8 - LEASE NOT CANCELLABLE; LESSEE'S OBLI-
GATIONS ABSOLUTE - add the following at the end of paragraph:

“Lessee agrees to duly request the appropriation of funds for all pay-
mant amounts specified in the Supplement. If the funds Lessee requests
for a fiscal year are not appropriated, Lessee will not be obligated to pay
amounts due beyond the end of the last funded fiscal year. If a nonap-
propriation of this kind occurs, Lessee will promptly nofify Lessor, the
Lease and/or Financing Transadtion will terminate al the end of the last
fiscal year for which funds were appropriated and Lesses will not be in
default. Lessee may retain the Equipment and/or Financed llems for a
reasonable period of time beyond the termination and at a monthly charge,
determined by Lessor. Al the conclusion of such period of time, Lessor
will remove the Equipment and/or Financed ltems from Lessee's location
and relain all sums paid as partial payment for their use and depreciation.*

Paragraph 17 - RENEWAL - after the second sentence add the
following:

“‘Lessee may renew the Lease with respect fo a line item of Equipment
with a fair market value purchase option one or mora times but any re-
newal term may not extend beyond five (5) years from the date of instal-
lation of the Equipment.”

Paragraph 18 - PURCHASE OF EQUIPMENT - at the end of the par-
agraph add the following:

"Beginning with the second anniversary of the Lease Tem, Lessee
may also purchase any line item of Equipment with a prestated purchase
option. Lessee must notify Lessor of Lessee's intent fo purchase at least
one (1) month prior to the transaction. Purchase price is available upon
request.”

Paragraph 19 - OPTIONAL EXTENSION - replace the second sen-
tence with the following:

“The extension will be under the same terms and conditions then in
effect, including current Rent (bul for Equipment line items with a fair
market value purchase option, not less than fair market rental value as
determined by Lessor at the expiration of the Term) and will continue on
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a day-to-day basis until the earlier of termination by either party upon one
(1) month prior written notice or five (5) years from the date of
instaltation of the Equipment.”

Paragraph 20 - INSPECTION; MARKING; FINANCING STATE-
MENTS - delete the last sentence and add the following to the end of the
paragraph:

"Any provisions relating to financing statements, that may be contained
inthe Supplement are hereby deleted in their sntirety.”

Paragraph 26 - CASUALTY INSURANCE; LOSS OR DAMAGE - at
the end of the paragraph add the following:

"Notwithstanding the above, Lessor hereby waives the $5000 deduct-"
ible for a Casualty Loss as provided for in this paragraph.”

Paragraph 27 - TAXES - replace the enfire paragraph with the follow
-ing:

"All taxes on or measured by the net Income of Lessor, any taxes
arising under the Purchase Agreement, and any property taxes shall be
for the account of Lessor. All other taxes of any description attendant to
transactions under a Lease or Financing Transaction shall be for the ac-
count of Lessee, either by reimbursement of Lessor, or, at Lessor's re-
quest, directly paid by Lessee {o the taxing authority."

Paragraph 30 - GENERAL INDEMNITY- replace the entire paragraph
with the following:

“All Leases under this Agreement shall be strictly net leases. Conse-
quently unless specifically provided otherwise in this Agreement or a
Lease hereunder, claims, cosls and expenses of any description arlsing
out of this Agreement shall be for the sole account of Lessee, except that
Lessor shall bear responsibility, to the extent of its fault, for claims for
personal injury or real and tangible personal property damage caused by
Lessor's negligence."

Paragraph 37 - DEFAULT - subsection (g) is deleted in ils entirety.

Paragraph 43 - GENERAL - delele the first sentence.

Paragraph 44 - APPLICABLE LAW; SEVERABILITY - replace the first
senlence with the following:

“Lessee's state laws shall govem this Agreement and any Leases and
Financing Transactions hereunder."
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The City of Seattle
PURCHASING SERVICES
700 5™ Ave Ste. 4112

P.O. Box 94687

Seattle, WA 98124-4687

Vendor #: 0000040586
IBM CORP.

410 11" Ave SE Ste 200
Tacoma, WA 98501

Contact: Jim Schroeder

Ph: 360-352-6827

Fax: 360-352-6844

E-Mail: jschroed@us.ibm.com

VENDOR CONTRACT
Vendor Contract # Date Change Order #
0000001552 10/28/09 4
Payment Terms Freight Terms
Net 30 days FOB: Destination; Prepaid & Allowed

Buyer:
Michael Mears

FAX:
206-233-5155

Phone:
206-684-4570

Ship To:
City of Seattle

Bill To:
City of Seattle

(see below)

Attn: Accounts Payable

IBM Corporation was awarded on 3/23/05 a contract for providing the City of Seattle with non-desktop
computer equipment, software, peripherals and related services to be ordered by City Departments on an
“as needed” basis. All terms and conditions shall be in accordance with Western States Contracting
Alliance (WSCA) Master Price Agreement A63311 and Washington Participating Addendum (“Master

Agreement”).

Change Order #4 extends the contract for thirty (30) days from 11/01/09 through 11/30/09 or until
Washington Participating Addendum is issued by the Department of Information Services whichever

Occurs sooner.

Original Contract Period: 3/23/05 through 8/31/09

Change Order #2:
Change Order #3
Change Order #4

9/01/09 through 9/30/09
10/01/09 through 10/31/09
11/01/09 through 11/30/09

Orders shall be placed by City of Seattle. Invoices shall be mailed in duplicate to the ordering department,

Attn: Accounts Payable per attached list. Each invoice shall indicate Contract #0000001552.

The City does not guarantee utilization of this contract. The City may award contracts to other vendors for
similar products or services. Actual utilization will be based on availability, proximity of vendor facilities,
frequency of deliveries, or any other factor deemed important to the City.

All contractual issues, notices and correspondence should be addressed to Michael Mears, Purchasing

and Contracting Services at 206-684-4570 or michael. mears@seattle.qov

ORIGINAL SENT
BY EMAIL ON

i by

Tl

Authorized Signature/Date






(C»’ VENDOR CONTRACT

The City of Seattle Vendor Contract # Date Change Order #
PURCHASIN G SERVICES ‘0000001552 9/30/09 3
700 5™ Ave Ste. 4112 .
P.0. Box 94687 Payment Terms Freight Terms. .
Seattle, WA 98124-4687 Net 30 days FOB: Destination; Prepaid & Allowed
Buyer: FAX: Phone:
Michael Mears 206-233-5155 206-684-4570
. |
Vendor #: 0000040586 Ship To:

IBM CORP. o G e
410 11™ Ave SE Ste 200 IRt aedite
Tacoma, WA 98501

Contact: Jim Schroeder Bill To:

Ph: 360-352-6827 City of Seattle

Fax: 360-352-6844 Attn: Accounts Payable
E-Mail: jschroed@us.ibm.com (see below)

R P R AT

IBM Corporation was awarded on 3/23/05 a contract for providing the City of Seattle with non-desktop
computer equipment, software, peripherals and related services to be ordered by City Departments on an
‘as needed” basis. All terms and conditions shall be in accordance with Western States Contracting
Alliance (WSCA) Master Price Agreement A63311 and Washington Participating Addendum (“Master
Agreement”).

Change Order #3 extends the contract for thirty (30) days from 10/01/09 through 10/31/09 or until
Washington Participating Addendum is issued by the Department of Information Services whichever
occurs sooner.

Original Contract Period: 3/23/05 through 8/31/09
Change Order #2: 9/01/09 through 9/30/09
Change Order #3 10/01/09 through 10/31/09

Orders shall be placed by City of Seattle. Invoices shall be mailed in duplicate to the ordering department,
Attn: Accounts Payable per attached list. Each invoice shall indicate Contract #0000001552.

The City does not guarantee utilization of this contract. The City may award contracts to other vendors for
similar products or services. Actual utilization will be based on availability, proximity of vendor facilities,
frequency of deliveries, or any other factor deemed important to the City.

All contractual issues, notices and correspondence should be addressed to Michael Mears, Purchasing
and Contracting Services at 206-684-4570 or michael.mears@seattle.qov

AL SE
OB EAL O
G - 7447

Authorized Signature/Date
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The City of Seattle
PURCHASING SERVICES
700 5" Ave Ste. 4112

P.O. Box 94687

Seattle, WA 98124-4687

Vendor #: 0000040586
IBM CORP.

410 11" Ave SE Ste 200
Tacoma, WA 98501

Contact: Jim Schroeder

Ph: 360-352-6827

Fax: 360-352-6844

E-Mail: jschroed@us.ibm.com

VENDOR CONTRACT
Vendor Contract # Date Change Order #
0000001552 8/28/09 2
Payment Terms Freight Terms

Net 30 days

FOB: Destination; Prepaid & Allowed

Buyer:
Michael Mears

FAX:
206-233-5155

Phone:
206-684-4570

Ship To:
City of Seattle

Bill To:
City of Seattle

Attn: Accounts Payable

[ (see below)

IBM Corporation was awarded on 3/23/05 a contract for providing the City of Seattle with non-desktop
computer equipment, software, peripherals and related services to be ordered by City Departments on an
“as needed” basis. All terms and conditions shall be in accordance with Western States Contracting
Alliance (WSCA) Master Price Agreement A63311 and Washington Participating Addendum (“Master

Agreement”).

Change Order #2 extends the contract for thirty (30) days from 9/01/09 through 9/30/09 or until
Washington Participating Addendum is issued by the Department of Information Services whichever

0ccurs sooner.

Original Contract Period: 3/23/05 through 8/31/09

Change Order #2:

9/01/09 through 9/30/09

Orders shall be placed by City of Seattle. Invoices shall be mailed in duplicate to the ordering department,
Attn: Accounts Payable per attached list. Each invoice shall indicate Contract #0000001552.

The City does not guarantee utilization of this contract. The City may award contracts to other vendors for
similar products or services. Actual utilization will be based on availability, proximity of vendor facilities,
frequency of deliveries, or any other factor deemed important to the City.

All contractual issues, notices and correspondence should be addressed to Michael Mears, Purchasing

and Contracting Services at 206-684-4570 or michael.mears@seattle.gov

ORIGINAL SENT
BY EMAIL ON

I 2 IF

Authorized Signature/Date
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The City of Seattle
PURCHASING SERVICES
700 5™ Ave Ste. 4112

P.O. Box 94687

Seattle, WA 98124-4687

Vendor #: 0000040586
IBM CORP.

410 11" Ave SE Ste 200
Tacoma, WA 98501

Contact: Mike Andritch
Ph: 360-705-8880

VENDOR CONTRACT
Vendor Contract # Date Change Order #
0000001552 10/09/07 1
Payment Terms Freight Terms
Net 30 days FOB: Destination; Prepaid & Allowed
Buyer: FAX: Phone:
Michael Mears 206-233-5155 206-684-4570

Ship To:

CITY OF SEATTLE

Bill To:

SEE BELOW

CHANGE ORDER #1 1S ISSUED ADD ALL CITY DEPARTMENTS AUTHORIZED TO PLACE ORDERS

AGAINST THIS CONTRACT.

IBM Corporation is awarded a contract for providing the City of Seattle with non-desktop computer
equipment, software, peripherals and related services to be ordered by City Departments on an “as
needed” basis. All terms and conditions shall be in accordance with Western States Contracting Alliance
(WSCA) Master Price Agreement A63311 and Washington Participating Addendum (“Master

Agreement”).

Contract Period: 3/23/05 through 8/31/09 or unless the “Master Agreement” is not extended beyond

8/31/07 whichever occurs first.

Orders shall be placed by City of Seattle. Invoices shall be mailed in duplicate to the ordering department,

Attn: Accounts Payable per attached list. Each invoice shall indicate Contract #0000001552.

The City does not guarantee utilization of this contract. The City may award contracts to other vendors for
similar products or services. Actual utilization will be based on availability, proximity of vendor facilities,
frequency of deliveries, or any other factor deemed important to the City.

All contractual issues, notices and correspondence should be addressed to Michael Mears, Purchasing

and Contracting Services at 206-684-4570 or michael.mears@seattle.gov

Authorized Signature/Date
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4@’ | VENDOR CONTRACT

- /'-—\ -
The City of Seattle Vendor Contraét # Date Change Order #
PURCHASING SERVICES 00000 2 z, 3/23/2005

700 — 3 AVE #910

Seattle, WA 98104-1808 Payment Terms ¢___| Fréight Terms

Net 30 Prepaid & Allowed; FOB: Destination
Buyer: FAX: Phone:
Vivian Uno 206-233-5155 206-684-0449
Vendor #: 0000040586 :
IBM Corp. Ship To:
Western States Contracting Alliance
WSCA-YE085 CITY OF SEATTLE
7100 Highlands Parkway
Smyrna, GA 30082
Contact: Mike Andritch ;
Ph: 360-705-8880 g
SEE BELOW

IBM, INC is awarded a contract for providing the CITY OF SEATTLE with IBM HARDWARE,
SOFTWARE, AND SERVICES as required by the CITY per Attachment #1 and in accordance with
Western States Contracting Alliance (WSCA) Master Price Agreement A63311 and Washington
Participating Addendum (“Master Agreement”) for a term effective 3/23/05 to 8/31/2009. If the Master
Agreement if not extended by the State of Washington after the completion of its initial term (8/31/2007),
the term of this vendor contract will also end on 8/31/2007.

Orders shall be placed by CITY OF SEATTLE. Invoices shall be mailed in duplicate to the following:

City of Seattle

Department of Information Technology
700 5th Avenue

Suite 2700 - Accounts Payable

Seattle, Washington 98104

(Each invoice shall indicate Contract #0000001552).

The City does not guarantee utilization of this contract. The City may award contracts to other vendors
for similar products or services. Actual utilization will be based on availability, proximity of vendor
facilities, frequency of deliveries, or any other factor deemed important to the City.

This contract is subject to WSCA Master Price Agreement A63311 and Washington Participating
Addendum.

If prompt delivery/service or pick-up contract materials cannot be performed, please n¢tify Vivian Uno
Department of Finance, Purchasing Division, at 206-684-0449. Y,
Authorized Signatu ate
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Vendor Contract #0000001552
3/23/05 thru 8/31/09

Attachment #1

Scope of Work:

IBM shall provide new IBM hardware, software and installation services, where
applicable, to support the City's Computer Center and the Consolidated Server
Room. This contract does not allow for the purchase of IBM desktop systems,
desktop peripherals or other desktop related IBM products with the exception of
thin client devices.

Vendor may provide used or re-manufactured products for replacement of
existing City-owned equipment when specified by the City in its request for
estimates. '

Order Placement:

The City, through DoIT/SPU, will solicit written estimates for IBM hardware,
software and associated services when required by the City, from preferably three
(3) or more vendors with whom the City has established Vendor Contracts for
IBM Hardware, Software and related Installation Services. These written
estimates will be evaluated by appropriate City personnel based on price,
compliance with the City's technical specifications, and other factors deemed
important to the City.

The City will reserve the right to place a work order with a vendor based on
factors other than price. These factors, which may vary from one order to
another, will be determined at the sole discretion of the City.

The City individuals authorized to request estimates and place orders on
this Vendor Contract are: Presley Palmer, DoIT, 206-684-8473 and Steve
Larson, SPU, 206-684-5018. No other City individuals are authorized to
utilize this Vendor Contract. Vendor will receive notice from the
Department of Executive Administration, Purchasing Division, of any
change or addition to the list of authorized City personnel.

All orders to IBM will reference WSCA Agreement #A63311.

The City does not guarantee utilization of this contract.

Notices:

All notices and correspondence regarding this Vendor Contract shall be
forwarded to the Buyer, Vivian Uno, Department of Executive
Administration, Purchasing Division, 700 Fifth Avenue, Room 4112,
Seattle, WA 98104 or PO Box 94687, Seattle, WA 98124-4687. (ph: 206-
684-0449, fax: 206-233-5155)
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WESTERN STATES CONTRACTING ALLIANCE

MASTER PRICE AGREEMENT
- for
" COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES

IBM CORPORATION

| Number A63311

This Agreement is made and entered into by IBM Corporation, 4263 Commercial Street, Salem, OR, 97302,
(“Contractor”) and the Department of Administration (“State”) on behalf of the State of Minnesota, participating
members of the National Association of State Procurement officials (NASPO), members of the Westem States
Contracting Alliance (WSCA) and other authorized Participating States and Participating Entities.

RECITALS

WHEREAS, the State has the need to purchase and the Contractor desire to sell; and,
WHEREAS, the State has the authoiity to offer contracts to CPV members of the State of Minnesota and to

other states. _ _ _
NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties agree as follows:

INTENT AND PURPOSE -

The intent and purpose of this Agreement is to establish a contractual relationship with equipment
manufacturers to provide, warrant, and offer maintenance services on ALL products proposed in their
response to the RFP issued by the State of Minnesota. The Contractor may use subcontractors to provide the
warranty and/or maintenance services; however the Contractor will be responsible for working with the
equipment manufacturer on behalf of the Purchasing Entity and for the timeliness and quality of all services
provided. No type of Lease transactions are allowed through this Agreement.

The Agreement is NOT for the purchase of major, large hardware or hardware and software offerings. In
general, individual units/configurations should not exceed $50,000 each. It is the expressed intent of some of
the Participating States to set this level at not to exceed $25,000 each. This IS NOT a restriction on how many
units/configurations can be purchased, but on the value of each individual unit/configuration. Individual
Participating States and Participating Entities may set specific limits in a participating addendum, with the prior
approval of the WSCA Directors.

Contractors may offer, but participating states and entities do not have to accept, limited professional services
related ONLY to the equipment and configuration of the equipment purchased through the Agreement.

1. Definitions _

. “Announced Promotional Price” are prices offered nationally to specific categories of customers
(Consumer, Business or government) for defined time periods under predefined terms and conditions.
“Contract” means an agreement for the procurement of items of tangible personal property or
services. '

“Contract Administrator” means an individual appointed by the State to administer this Agreement on
behalf of the State of Minnesota, the participating NASPO and WSCA members, and other authorized

purchasers,
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“Contractor” shall mean successful Responder who enters into a binding Master Price Agreement.
The Contractor is responsible for all sales, support, warranty, and maintenance services for the
products included in this Agreement. The Contractor must manufacture or take direct, non-assignable,
legal responsibility for the manufacture of the equipment and warranty thereof.

“Consumables” that are required for the operation of Equipment offered or supplied are included —

printer cartridges, batteries, projector bulbs, etc. Consumables such as magnetic media, paper and

generally available office supplies are excluded. _

“CPV Member” is any governmental unit having independent policy making and appropriating

authority, that is a member of Minnesota’s Cooperative Purchasing Venture (CPV) program.

“CPV Program” The Cooperative Purchasing Venture (CPV) program, as established by Minn. Stat. §

16C.03, subd. 10, authorizes the Commissioner of Administration to “enter into a cooperative

purchasing agreement for the provision of goods, services, and utilities with [governmental entities] ...,
as described in section 471.59, subdivision 1.” Based on this authority, the commissioner of

Administration, through the Materials Management Division (MMD), enters into a joint powers

agreement that designates MMD as the authorized purchasing agent for the governmental entity. Itis

not legal for governmental entities that are not members of the CPV program to purchase from a State

contract. Vendors are free to respond to other solicitations with the same prices they offer under a

contract, but that is not considered use of the “State contract price.” _

“Cumulative Volume Discount” means a contractual, cumulative, permanent volume discount based

on dollars resulting from the cumulative purchases by all governmental purchasers for the duration of

their Master Price Agreement.

“Customer-set-up Machine” is an IBM Machine that the Purchasing Entity installs according to IBM's

instructions. ’ . ,

“Date of Installation” is the following: - '

1. For an IBM Machine that IBM is responsible for installing, the business day after the day IBM
installs it, or, if the Purchasing Entity defers installation, makes it available to the Purchasing Entity
for subsequent installation by IBM,;

2. For a Customer-set-up Machine and a non-IBM Machine, the second business day after the
Machine's standard transit allowance period; and

3. For aProgram —

a. basic license, the later of the following:
(i) the day after its testing period ends; or
(i) the second business day after the Program’s standard transit allowance period,

b. copy, the date (specified in a Transaction Document) on which IBM authorizes the Purchasing
Entity to make a copy of the Program, and

c. chargeable component, the date the Purchasing Entity distributes a copy of the chargeable
component in support of the Purchasing Entity’s authorized use of the Program..

“Documentation” refers to manuals, handbooks, and other publications listed in the PSS, or supplied

with products listed in the PSS, or supplied in connection with services. Documentation may be

provided on magnetic media or may be downloaded from the Contractor’s web site.

“E-Rate” is a program sponsored by the Federal Communications Commission whereby educational

and other qualifying institutions may purchase authorized technology at reduced prices.

“Educational Discount Price” means the price offered in a nationally announced promotion, which is

limited to educational customers only, as defined by the Contractor.

“Energy Star®” is a voluntary energy efficiency program sponsored by the U.S. Environmental

Protection Agency. The Energy Star program makes identification of energy efficient computers easy

by labeling products that deliver the same or better performance as comparable models while using

less enquy and saving money. Energy Star qualified computers and monitors automatically power
down to 15 watts or less when not in use and may actually last longer than conventional products
because they spend a large portion of time in a low-power sleep mode. For additional information on
the Energy Star program, including product specifications and a list of qualifying products, visit the

Energy Star website at http://www.energystar.gov.

“Enterprise” is, if the Purchasing Entity is a state or a state agency, institution or department, the state

of the Purchasing Entity; if any other political subdivision (colleges, school districts, counties, cities,

etc.,) the Entemprise is the political subdivision.
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“Equipment” means workstations, desktop, laptop (includes Tablet PC’s), and handheld (PDA)
devices, servers, computing hardware, including upgrade components such as memory, storage drives,
and spare paris. ;

" “FECC” means the Federal Communications Commission or successor federal agency. In the event of
deregulation, this term applies to one or more state regulatory agencies or other governing bodies
charged to perform the same, or similar, role.

“General Price Reduction Price” means the price offered to consumer, business or governmental
purchaser at prices lower than PSS pricing. General price reduction prices will be reflected in the PSS
as soon as practical.

“ISO 14001” is the conformance standard within the family of ISO 14000 documents developed by the
Intemational Organization for Standardization (ISO) in Geneva, Switzerland. Similar in structure to the
ISO 9000 quality management system standard, ISO 14001 outlines key requirements comranies
should comply with in order to operate in an environmentally responsible manner. Utilizing ISO 14001,
companies can merge environmental programs into one coherent system to efficiently manage all
environmental activities. In short, ISO 14001 provides organizations with a way to demonstrate to their
customers that their environmental processes and impact are effectively managed, continually
improving, and part of the corporate management system. For more information, please refer to
WWW.180.01¢ . ' :

“Lead State” means the State conducting this coopemative solicitation and centrally administering any
resulting Master Price Agreement(s). For this solicitation, the Lead State is Minnesota. _ :
“Licensed Internal Code” (called “LIC") is Machine Code used by certain Machines IBM specifies
(called Specific Machines”). '

“Machine” is a machine, its features, conversions, up?rades. elements, or accessories, or any
combination of them. The term "Machine" includes an IBM Machine and any non-IBM Machine
(including other equipment) that IBM may provide to the Purchasing Entity. '

“Machine Code” is microcode, basic input/output-system code (called “BIOS”), utility programs, device
drivers, and diagnostics delivered with an |BM Machine.

“Mandatory” The terms “must” and “shall” identify a mandatory item or factor.

“Manufacturer” means the company that designs, assembles, and markets computer equipment
including workstations, desktop computers, laptop (includes Tablet PC’s) computers, handheld (PDA)
devices, servers, printers, and storage solutions/auxiliary storage devices. The manufacturer's name(s)
shall appear on the computer equipment. The Contractor shall provide warranty service and
maintenance for equipment covered by this Agreement as well as a Takeback Program.

“Master Price Agreement” means the contract that MMD will approve that contains the foundation
terms and conditions for the acquisition of Contractor’s products and/or services by Purchasing Entities.
The “master price agreement” is a permissive price agreement. In order for a Purchasing Entity to
participate in a Master Price Agreement, the appropriate state procurement official or other designated
procurement official must be a Participating State or Participating Entity.

“Materials” are literary works or other works of authorship (such as programs, program listings,
programming tools, documentation, reports, drawings and similar works) that IBM may deliver to the
Purchasing Entity as part of a Service. The term "Materials" does not include Programs, Machine
Code, or LIC. ' ' ' : -

“Materials Management Division” or “MMD” means the procurement office for the State of
Minnesota or a designated representative.

“NASPO"” means the National Association of State Procurement Officials _

“Participating Addendum” means a bilateral agreement executed by the Contractor and a
Participating State or political subdivision of a State that clarifies the operation of the price agreement
for the State or political subdivision concerned, e.g. ordering procedures specific to a State or political
subdivision and other specific language or other requirements. Terms and conditions contained in a
Participating Addendum shall take precedence over the comresponding terms in the master price

. agreement. Additional terms and conditions may be added via the Participating Addendum. However, a
Participating Addendum may not alter the scope of this Agreement or any other Participating
Addendum. Unless otherwise specified, the Participating Addendum shall renew consecutively
with the Master Price Agreement. One physically or digitally signed copy of each Participatin
Addendum shall be filed by the Contractor with the Contract Administrator within five (5) days ager
execution.

“Non-IBM Program” is a Program licensed under a separate third party license agreement
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“Other IBM Program” is an IBM Program licensed under a separate IBM license agreement, e.g., IBM
intemational Program License Agreement. L
“Participating State” or “Particlpating Entity” means a member of NASPO (Participating State) or a
political subdivision of a NASPO member (Participating Entity) who has indicated its intent to patticipate
by signing an Intent to Participate, or who subsequently signs a Participating Addendum where
required, or another state or political subdivision of another state authorized by the WSCA Directors to
be a party to the resulting Master Price Agreement through the execution of a participating addendum.
“PDA” means a Personal Di%ital Assistant. Refers to a wide variety of handheld and palm-size PCs,
and electronic organizers. PDA’s usually can store phone numbers, appointments, and to-do lists.
PDA'’s can have a small keyboard, and/or have only a special pen that is used for input and output.
The PDA can also have a wireless fax modem. Files can be created on a PDA which are later entered
into a larger computer. NOTE: For this Agreement, all Tablet PC’s are NOT considered PDA’s.
“Peripherals” include but are not limited to storage, printers (including multifunction network
rint/fax/scanner devises), scanners (used in conjunction with computing equipment), monitors,
eyboards, uninterruptible power supplies and accessories. Adaptive/Assistive technology devices are
included as well as configurations for education. A third party may manufacture peripherals. The
Contractor shall provide the warranty service and maintenance for equipment on a Master Price
reement as well as a Takeback Program. - - )
“Per Transaction Muitiple Unit Discount” means a contractual volume discount based on dollars in a
single purchase order or combination of purchase orders submitted at one time by a Purchasing Entity
or multiple entities conducting a cooperative purchase. : _
“Political Subdivision” means local pubic governmental subdivisions of a state, as defined by that
state’s statutes, including instumentalities and institutions thereof. Political subdivisions include cities,
counties, courts, public schools and institutions of higher education. :
“Price Agreement” means an indefinite quantity contract that requires the Contractor to furnish
products or services to a Purchasing Entity that issues a valid Purchase Order.
“Procurement Manager” means the person or designee authorized by MMD to manage the
relationships with WSCA, NASPO, and Participating States/Participating Entities.
“Product(s)”’ means personal computer equipment, peripherals, LAN hardware Software, and Network
Storage devices, but not unrelated services.
“Products and Services Schedule Prices” mean the maximum prices offered to Participating Entities
.exclusive of Announced Promotional Prices, Education Discount Prices, General Price Reductions, or
Large Order Negotiated Prices. All such products and services shall be listed on the Contractor’'s web
site accessible via a URL.
“Program” is the following, including the orginal and all whole or partial copies:
1. machine-readable instructions and data;
2. components; -
3. audio-visual content (such as images, text, recordings, or pictures); and
4. related licensed materials.
The term “Program” includes any IBM Program, or Non-IBM Program that IBM may provide to the
Purchasing Entity. The term does not include Machine Code, LIC, or Materials.
“Purchase Order” means an electronic or paper document issued by the Purchasing Entity that
directs the Contractor to deliver Products or Services pursuant to a Price Agreement. '
“Purchasing Entity” means a Participating State or another legal entity, such as a political
subdivision, properly authorized by a Participating State to enterinto a Agreement for the purchase of
oods described in this solicitation. Unless othemwise limited by statute, in this solicitation orin a
articipating Addendum, political subdivisions of Participating States are Purchasing Entities and
authorized to purchase the goods and/or services described in this solicitation.
“Services” are broadly classed as installation/de-installation, maintenance, suppor, training,
_migration, and optimization of products offered or supplied under the Master Price Agreement. These
types of services may include, but are not limited to: warranty services, maintenance, installation, de-
installation, factory integration (software or equipment components), asset management,
recycling/disposal, training and certification, pre-implementation design, disaster recovery planning and
support, service desk/help desk, and any other directly related technical support service required for

the effective operation of a product offered or supplied. General consulting and all forms of application
development and programming services are excluded.
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“Servicing Subcontractor” or “Reseller Agent” or “Subcontractor” means a Contractor authorized
and state-approved subcontractor who may provide local marketing support or other authorized
services on behalf of the Contractor in accordance with the terms and conditions of the Contractor's -
Master Price Agreement. A wholly owned subsidiary or other company providing warranty or other
technical support services qualifies as a Servicing Subcontractor. Local business partners may qualify
as Servicing Subcontractors. Servicing Subcontractors may not directly accept Purchase Orders or
payments for Products or Services from Purchasing Entities, unless otherwise provided in a
Participating Agreement. Servicing Subcontractors shall be named individually or by class in the
Participating Addendum. The Contractor actually holding the Master Price ement shall be
responsible for Servicing Subcontractor's providing warranty service and maintenance for
equipment on a Master Price Agreement as well as the Take back Program.

“Specifications” is a document that provides information specific to a Product. 1BM provides an 1BM
Machine's Specifications in a document entitled "Official Published Specifications."

“Specified Operating Environment” is the Machines and programs with which a Program is designed .
to operate, as described in the Program'’s Specifications. ‘ :

“Standard Configurations” mean deeply discounted standard configurations that are available to
Purchasing Entities using the Master Price Agreement only. This specification includes a commitment
to maintain and upgrade (keep pace with the advance of technology) the standard configurations for a
stated period of time or intervals.

“State Procurement Official” means the director of the central purchasing authority of a state.
“Storage Solution/Auxiliary Storage” means the technology and equipment used for storage of targe
amounts of data or information. This includes technologies such as: Network Attached Storage (NAS);
Storage Area Networks (SAN); Content Addressed Storage (CAS); and/or Clustered Network Storage
(CNS). ' :
“Takeback Program” means the Contractor's process for accepting the return of the equipment or
other products at the end of life. .

“Trade In" refers to the exchange of used Equipment for new Equipment at a price reduced by the
value of the used Equipment. _

“Travel” means expenses incumred by authorized personnel directly related to the performance of a
Service. All such expenses shall be documented in a firm quotation for the Purchasing Entity prior to
the issuance and acceptance of a Purchase Order. Travel expenses will be reimbursed in accordance
with the purchasing entities allowances, if any, as outlined in the PA.

“Universal Resource Locator” or “URL” means a standardized addressing scheme for accessing
hypertext documents and other services using the WWW browser.

“WSCA” means the Western States Contracting Alliance, a cooperative group contracting consortium
for state procurement officials, representing departments, institutions, agencies, and political
subdivisions (i.e., colleges, school districts, counties, cities, etc.)for the states of Alaska, Arizona,
California, Colorado, Hawaii, ldaho, Minnesota, Montana, Nevada, New Mexico, Oregon, South
Dakota, Utah, Washington, and Wyoming.

Scope of Work

The Contractor, or its approved subcontractor, shall accept purchase orders from and deliver
computing system Products and services to Purchasing Entities in accordance with the terms of this
Agreement. This Agreement is a “Master Price Agreement”. Accordingly, the Contractor shall provide
Products or Services only upon the issuance and acceptance by the Contractor of valid “Purchase
Orders”. Purchase Orders may be issued to purchase the license for software or to purchase products
listed on the Contractor's PSS. A Purchasing Entity may purchase any quantity of Product or Service
listed in the Contractor's PSS at the prices in accordance the Paragraph 13, Price Guarantees.
Subcontractor participation is governed by the individual Participating State procurement official. The
Contractor is required to provide warranty and maintenance services on equipment that is purchased.
The Contractor shall offer a Takeback Program for all products covered by this Agreement.

Title Passage
The Contractor must pass unencumbered title to any and all products purchased under this Agreement
upon receipt of the product by the Purchasing Entity. This obligation on the part of the Contractor to

transfer all ownership rights does not apply to proprietary materials owned or licensed by the
Contractor or its subsidiaries, subcontractors or licensor, or to unmodified commercial software that is
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available to the State on the open maiket. Ownership rights to such materals shall not be affected in
any manner by this Agreement. :

Permissive Price Agreement and Quantity Guarantee -
This Agreement is not an exclusive agreement. Purchasing Entities may obtain computing system
Products and services from other sources during the agreement term. The State of Minnesota, NASPO
and WSCA make no express or implied warranties whatsoever that any particular number of Purchase
Orders will be issued or that any particular quantity or dollar amount of Products or Services will be

procqred. '

Order of Precedence :
Each Purchase Order that is accepted by the Contractor shall become a part of the Agreement as to
the Products and Services listed on the Purchase Order only; no additional tems or conditions
conflicting with this Agreement or the Participating Addendum will be added to this Agreement as the
result of acceptance of a Purchase Order. The Contractor agrees to accept all valid Purchase Orders.
In the event of any conflict amon(? these documents, the bllowing order of precedence shall apply.
Executed Participating Addendum(s),

Terms and conditions of this Agreement;

Exhibits and amendments to this Agreement; '

The list of products and services contained in the purchase order,

The request for proposals document P-1331 and Addenda thereto; and

Contractor's proposal including any written clarifications and/or best and final offer.

mmoowp

Payment Provisions :

All payments under this Agreement are subject to the following provisions:.

A. Acceptance :
A Purchasing Entity shall determine whether all Products and Services delivered meet the
Contractor's published specifications. No payment shall be made for any Products or Services
~until the Purchasing Entity has accepted the Products or Services. Acceptance shall occur
contemporaneous with passage of title as stated in paragraph 3 above.

B. Payment of Invoice
1. Payments shall be submitted to the Contractor at the address shown on the invoice, as
long as the Contractor has exercised due diligence in notifying the State of Minnesota
and/or the Purchasing Entity of any changes to that address. Payments are due upon
receipt and payable within thirty (30) days, or in accordance with the applicable laws of
the Purchasing Entity. ;

2. For Minnesota, per Minn. Stat. § 16A.124, payment shall be made to the Contractor
within thirty (30) days following receipt of an undisputed invoice, merchandise or service
whichever is later. ‘After the thirtieth day, interest may be paid on the unpaid balance
due to the Contractor at the rate of one and one-half percent per month. The Purchasing
Entity shall make a good-faith effort to pay within thirty (30) days on all undisputed
invoices. Payments may be made via a Purchasing Entity’s “Purchasing Card".

3: In the event an order is shipped incomplete (partial), the Purchasing Entity shall Ipay for
each shipment as invoiced by the Contractor uniess the Purchasing Entity has clearly
~ specified “No Partial Shipments” on each Purchase Order.

C. Payment of Taxes
Payment of taxes for any money received under this agreement shall be the Contractor’s sole
responsibility and shall be reported under the Contractor’s federal and state tax identification
numbers. If a Purchasing Entity is not exempt from sales, gross receipts, or local option taxes
for the transaction, the Contractor shall be reimbursed by the Purchasing Entity to the extent of
any tax liability assessed.

The State of Minnesota State agencies are subject to paying Minnesota sales and use taxes.
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Taxes for State agencies will be paid directly to the Department of Revenue using Direct Pay P
Permit #1114.

D. invoices - ;
Invoices shall be submitted to the Purchasing Entity at the address shown on the Purchase

Order. Contractor shall provide a commercial invoice. The Contractor shall also provide a
packing slip/list for each system to identify the components included within the configuration.
Invoices shall match the line items on the Purchase Order. :

Agreement Term .
Pursuant to Minnesota law, the term of this Agreement shall be effective upon the date of final
execution by the State of Minnesota or on September 1, 2004, whichever is later, through August 31,
2007 (3 years). The Agreement may be mutually renewed for two (2) additional one-year terms unless
terminated pursuant to the terms of this Agreement.

Termination ' .

The following provisions are applicable in the event that the agreement is terminated.

A Termination for Convenience 2 _
At any time, the State may terminate this agreement, in whole or in part, by giving the
Contractor (30) days written notice; provided, however, neither the State nor a Purchasing
Entity has the right to temminate a specific purchase order for convenience after it has been
issued if the product is ultimately accepted. At any time, the Contractor may terminate this
Agreement, in whole orin part, by giving the Contract Administrator sixty (60) days written
notice. Such temnination shall not relieve the Contractor of warranty or other Service obligations
incurred under the terms of this Agreement. in the event of a cancellation, the Contractor shall
be entitled to payment, determined on a pro rata basis, for work or services satisfactorily

performed and accepted.

B. Termination for Cause
Either party may terminate this Agreement for cause based upon material breach of this

Agreement by the other party, provided that the non-breaching party shall give the breaching
party written notice specifying the breach and shall afford the breaching Party a reasonable
opportunity to correct the breach. If within thirty (30) days after receipt of a written notice the
breaching party has not corrected the breach or, in the case of a breach that cannot be
corrected in thirty (30) days, begun and proceeded in good faith to correct the breach, the non-
breaching party may declare the breaching party in default and terminate the Agreement
eﬁectivg |mrr‘ne|diate y. The non-breaching party shall retain any and all other remedies available
to it under the law. ' : '

C. A Purchasing Entity’s Rights ; :
In the event this Agreement expires or is terminated for any reason, a Purchasing Entity shall
retain its rights in all Products and services accepted prior to the effective termination date.

D. The Contractor’s Rights
In the event this Agreement expires or is terminated for any reason, a Purchasing Entity shall
pay the Contractor all amounts due for Products and services ordered and accepted prior to the
effective termination date or ordered before the effective termination date and ultimately

accepted. -

Non-Appropriation
The terms of this Agreement and any purchase order issued for multiple years under this Agreement is

contingent upon sufficient appropriations being made by the Legislature or other appropriate goveming
entity. Notwithstanding any language to the contrary in this. Agreement or in any purchase order or
other document, a Purchasing Entity may terminate its obligations under this Agreement, if sufficient
appropriations are not made by the governing entity at a level sufficient to allow for payment of the
goods or services due for multiple year agreements, or if operations of the paying entity are beingb
discontinued. The Purchasing Entity’s decision as to whether sufficient appropriations are available
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10.

11.

shall be accepted by the Contractor and shall be final and binding.

A Purchasing Entity shall provide sixty.(BO) days notice, if possible, of its intent to teminate for reason
cited above. Such termination shall relieve the Purchasing Entity, its officers and employees from any
responsibility or liability for the payment of any further amounts under the relevant Purchase Order,

except

Shipm
A

Warranties
A

for Services already performed or Products already delivered.

ent and Risk of Loss

All deliveries shall be F.O.B. destination, prepaid and allowed, with all transportation and
handling charges included in the price of the product and paid by the Contractor. Responsibility -
and liability for loss or damage shall remain with the Contractor until delivery to the identified

ship to address when responsibility and liability for loss shall pass to the Purchasing Entity
except as to latent defects, fraud and Contractor's warranty obligations. :

Whenever a Purchasing Entity does not accept Products and retumns them to the Contractor, all
related documentation furnished by the Contractor shall be returned also. Unless otherwise
agreed upon by the Purchasing Entity, the Contractor is responsible for the pick-up of retumed
Products. The Contractor shall bear all risk of loss or damage with respect to retumed
Products except for loss or damage directly attributable to the negligence or wrongful intentional
act or omission of the Purchasing Entity.

Unless otherwise arranged between, the Purchasing Entity and Contractor, all shipments of
Products should be shipped within three-to-five days by a reliable and insured shipping
company. :

The Contractor agrees to warrant and assume responsibility for each Product that it licenses or
sells to the Purchasing Entity under this Agreement in accordance with the Contractor’s
standard warranties. In general, the Contractor warrants that.

1. The Product will conform with the specific technical information about the Contractor’s
products which is published in the Contractor's product manuals or data sheets.
2. The Product will meet any specifications provided in writing to or otherwise actually

know by the Contractor when it advised the Purchasing Entity in writing about the
Product's ability to meet those mandatory specifications. .
The Product is free of significant defects in material and workmanship, or unusual -
Eroblems about which the Purchasing Entity has not been wamed.

xhibit A contains additional warranties in effect as of the date of this Agreement. The
warranties will be limited in duration to the time period(s) provided in Exhibit A. The
warranties will not apply to use of a Product other than as anticipated and intended by
the Contractor, to a problem arising after changes or modifications to the Products or
operating system by any party other than the Contractor (unless expressly authorized in
writing by the Contractor), or to use of a Product in conjunction or combination with other
products or software not authorized by the Contractor. The following is a list of the
warranties attached as Exhibit A:
a) Warranty for IBM Machines
b) Warranty for IBM Programs
c) Warranty for IBM Services
d) Warranty for Systems

If Contractor modifies the warranties described in Exhibit A, even 10 days prior written
notification to the Contract Administrator, the State may terminate the Contract at its sole
discretion because a unilateral change in warranty terms may be contrary to the State’s best
interests. Such a temination is considered caused by the unilateral action of the Contractor
and not by the State’s protection of its interests.

Warranty documents for Products manufactured by a third party shall be delivered to the
Purchasing Entity with the Products, as provided by the Manufacturer.
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12.

13.

14,

Patent, Copyri?h_t, Trademark and Trade Secret Indemnification _

For purposes of this section, the tern “Product” includes Materials, Machine Code and LIC.

A The Contractor shall defend, at its own expense, the State of Minnesota, Participating States,
Participating Entities, Purchasing Entities against (a) any claim that any Product provided under
this Agreement infringes any patent, copyright or trademark in the United States or Puerto Rico,
and (2) any claim arising from any alleged trade secret misappropriation by Contractor in the
United States or Puerto Rico, and Contractor shall pay all costs, damages and attomeys’ fees
that a court finally awards or that are included in a settiement approved by Contractor as a

_ result of any such claim. To qualify for such defense and/or payment, the Lead State or
Participating or Purchasing Entity shall: ; :

1. Give the Contractor prompt written notice of any claim,
2. Allow the Contractor to control the defense or settlement of the claim; and
3. Cooperate with the Contractor in a reasonable way to facilitate the defense or settlement
of the claim.: : :
B.- If any Products become, or in the Contractor's opinion is likely to become the subject of a claim
of infringement, the Contractor shall at its option and expense:
1. rovide a Purchasing Entity the right to continue using the Products,
2. Replace or modify the Products or Services so that it becomes non-infringing; or
3. Accept the retum of the Products or give the Purchasing Entity a credit equal to: a)for a

Machine, the Purchasing Entity’'s net book value provided it has followed generally-
accepted accounting principles; b) for a Program, the amount paid by the Purchasing
Entity or 12 months charges (whichever is less); and c) for Materials, the amount paid by
the Purchasing Entity to IBM for the creation of the Materials.

This is IBM entire obligation to the Purchasing Entity regarding any claim of infrongement.

C. IBM has no obligation regarding any claim based on any of the following:
1 Anything the Purchasing Entity provides which is incorporated into a Product or IBM's
compliance with any designs, specifications, or instructions provided by the Purchasing
Entity or by a third party on the Purchasing Entity’s behalf;

2. The Purchasing Entity's modification of a Product, or a Program’s use in other than its
Specified Operating Environment;
3. The combination, operation or use of a Product with other products not provided by IBM

as a system, or the combination, operation or use of a Product with any product, data,
apparatus, or business method that IBM did not provide, or the distribution, operation of
use of a Product for the benefit of a third party outside the Purchasing Entity’s
Enterprise; or

4. Infringement by a non-IBM Product or an Other IBM Program alone.

Price Guarantees ,
The Purchasing Entities shall pay the lower of the prices contained in the PSS or an Announced

Promotion Price, Educational Discount Price, General Price Reduction price, Trade-In price, Per
Transaction Multiple Unit Discount Price, or Standard Configuration Price . Only the General Price
Reduction price decreases will apply to all subsequent Purchase Orders accepted by Contractor after
the date of the issuance of the General Price Reduction prices. .

The initial Cumulative, Per Transaction Multiple Unit, and Standard Configurations Discounts shall be
submitted to the Contract Administrator in a format agreeable to both parties prior to signing the
Agreement. Once a cumulative volume has been reached, the increased price discount will apply to all
future orders, until the next level of cumulative volume is reached.

Product and Service Schedule

The Contractor agrees to maintain the PSS in accordance with the following provisions:

A. The PSS prices for Products and services will conform fo the guaranteed price discount levels
on file with the Contract Administrator for the following Products:
Band 1: File/Print Servers, Mid-Range Servers
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15.

16.

17.

‘Band 2: Desktops, Laptops

Band 3: Printers, High speed; Medium speed; Desktop; Laptop
Band 4: Storage Solutions

LAN equipment and related software.

General Purpose Software

B. The Contractor may change the price of any Product or Service at any time, based upon
- documented baseline price changes, but the guaranteed price discount levels shall remain
unchanged during the agreed period unless or until prior approval is obtained from the Contract
Administrator. The Confractor agrees that the PSS on the State’s administiation website shall
contain a single, uniform WSCA price for configurations and items. Failure to comply with this
requirements will be grounds for further action to be taken against the Contractor.

C. The Contractor may make model changes; add new Products, and Product upgrrades or
Services to the PSS in accordance with Item 15. Product Substitutions, below. The pricing for
these changes shall incorporate, to the extent possible, comparable price discount levels
approved by the Contract Administrator for similar Products or Services.

D. The Contractor agrees to delete obsolete and discontinued Products from the PSS on a timely

basis.
E. The Contractor shall maintain the PSS on a Contractor supplied Intemet web site.
Product Substitutions

A Substitution of units/configurations
MMD and the WSCA Directors acknowledge that individual units and configurations may stop
being produced during the life of the resulting Agreements. Substitution of different units and
configurations will be permitted with the prior written approval of the Contract Administrator.
This substitution is at the sole discretion of the Contract Administrator, subject only to review
-and approval of the Contract Administrator.

B. Addition of units/configurations
MMD and the WSCA Directors acknowledge that with the evolution of technology, new,
emerging units and configurations will develop. Addition of these new, emerging units to the
PSS may be permitted, with the prior approval of the Contract Administrator and the WSCA
Directors. The addition of new, emerging units and configurations is at the sole discretion of the
Contract Administrator, subject only to review and approval of the WSCA Directors.

Technical Support :

The Contractor agrees to maintain a toll4ree technical support telephone line. The line shall be
accessible to Purchasing Entity personnel who wish to obtain competent technical assistance regarding
the hardware and software installation or operation of Contractor-supplied Products during the product

warranty period or during a support agreement. ;

Take back/Environment/Energy Efficiency Programs

The Contractor agrees to maintain for the term of this Agreement, and all renewals/extensions thereof,

programs as described in their response to the RFP, including but not limited to:

A. Take back/Recycling of CPUs, servers, monitors, flat panel displays, notebook computers, and
printers. Costs are listed on the web site.

B. Environment: Compliance with the European Unions’ Directives, or other international
directives; reduction/minimization/avoidance of the use of toxic and hazardous constituents;
certification by independent third party eco-labeling prog‘]rams (TCO, Blue Angel, and Nordic
Swan); ISO 14001 cettification; and the use of recyclable, nontoxic packaging.

Efrfl_e{gy Efficiency: Products meet the Energy Star or other recognized programs for energy
efficiency.

D. Product labelin? of compliance with Items B & C abowve, as well as identification of such
information on the web site.
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19.

20.

21

22,

23.

The Contractor will notify the Contract Administrator, in writing, of any additions/changes/deletions to
the above programs.

Product Delivery o
Contractor agrees to use commercially reasonable efforts to delivery Products to Purchasing Entities

within 10 - 14 days after receipt of a valid Purchase Order, or in accordance with the schedule in the
Purchasing Entity's Purchase Order. :

Force Majeure _
Neither party hereto shall be considered in default in the performance of its obligations hereunder to the

extent that peformance of any such obligations is prevented or delayed by acts of God, war, strike, riot,
industry-wide constraints, or other catastrophes beyond the reasonable control of the party unless the
act or occurrence could have been reasonably foreseen and reasonable action could have been taken
to prevent the delay or failure to perform. A party defaulting under this provision must provide the other
party prompt written notice of the default and take all necessary steps to bring about performance as
soon as practicable. ;

Records and Audit
Per Minn. Stat. § 16C.05, Subd. 5, the books, records, documents, and accounting procedures and

practices of the Contractor and its employees, agents, or subcontractors relevant to the Minnesota
transactions must be made available and subject to examination by the contracting agency or its
agents, the Legislative Auditor and/or the State Auditor for a minimum of six years after the end of the
Contract or transaction. " :

Unless otherwise required by other than Minnesota Purchasing Entity governing law, such records
relevant to other Purchasing Entity transactions shall be subject to examination by appropriate
government authorities for a period of three years from the date of acceptance of the Purchase Order.

Independent Contractor'

The Contractor and its agents and employees are independent contractors and are not employees of
the State of Minnesota or of any participating entity. The Contractor has no authorization, express or
implied to bind the Lead State, NASPO, WSCA or any Participating Entity to any agreements,
settlements, liability or understanding with other third parties whatsoever, and agrees not to perform
any acts as agent for the Lead State, NASPO, WSCA, or Participating Entity, except as expressly set
forth herein. The Contractor and its agents and employees shall not accrue leave, retirement,
insurance, bonding, use of state vehicles, or any other benefits afforded to employees of the Lead
State or Participating Entity as a result of this Agreement.

Use of Servicing Subconftractors
The Contractor may subcontract services and purchase order fulfillment and/or support in accordance

with the following paragraphs. However, the Contractor shall remain solely responsible for the
performance of this Agreement.

Al Reseller/Agent, Service Provider or Servicing Subcontractors shall be identified individually or
by class in the applicable Participating Addendum, or as noted in the Participating Addendum
on the Purchasing Entities extranet site. The ordering and payment process for Products or
Services shall be defined in the Participating Addendum.

Payments to Subcontractors

For Minnesota transactions, in the event the Contractor hires subcontractors to perform ail or some of
the duties of this Agreement, the Contractor understands that Minn. Stat. § 16A.1245 requires that any
such subcontractor be paid within ten (10) days of the Contractor’s receipt of payment from the State
for undisputed services provided by the subcontractor. The Contractor agrees to take all steps
necessary to comply with said statute. A consultant is a subcontrctor under this Agreement. In the
event the Contractor fails to make timely payments to a subcontractor, the State may, at its sole option
and discretion, pay a subcontractor any amounts due from the Contractor for work performed under this
Agreement and deduct said payment from any remaining amounts due the Contractor. Before any
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25.

26.

27.

28.

29.

such payment is made to a subcontractor, the State shall provide the Contractor written notice that
payment will be made directly to a subcontractor. The Contractor shall ensure that the subcontractor
transfers all intellectual or industrial property rights, including but not limited to any copyright it may
have in the work performed under this Agreement, consistent with the intellectual property rights and
ownership sections of this Agreement. In the event the Contractor does not obtain the intellectual
property rights of the subcontractor consistent with the transfer of rights under this Agreement, the
State may acquire such rights directly from the subcontractor. Any and all costs associated with such a
direct transfer may be deducted from any amount due the Contractor.

Indemnification -

The Contractor shall hold the Lead State, Participating Entities and its agencies and employees
harmiess and shall indemnify the Lead State, Participating Entities and its agencies and employees
against any and all claims, suits, actions, liabilities and costs ofany kind, including attomey’s fees for
personal injury or damage to real property or tangible personal property arising from the negligent or
willful acts or omissions of the contractor, its agents, officers, employees or subcontractors. Contractor
shall not be liable for damages that are the result of negligence by the Lead State, Participating Entity,
or its employees. '

Amendments :

Agreement amendments shall be negotiated by the State with the Contractor whenever necessary to
address changes in the terms and conditions, costs, timetable, orincreased or decreased scope of
work. This Agreement shall be amended only by written instrument executed by the parties. An
approved Agreement amendment means one approved by the authorized signatories of the Contractor
and the State as required by law.

Scope of Agreement

This Agreement incorporates all of the agreements of the parties conceming the subject matter of this
Agreement. No prior agreements, verbal or otherwise, of the parties or their agents shall be valid or
enforceable unless embodied in this Agreement.

Severability

If any provision of this Agreement, including items incomorated by reference, is found to be illegal,
unenforceable, or void, by a court of competent jurisdiction then both the State and the Contractor shall
be relieved of all obligations arising under such provision. If the remainder of this Agreement is legally
valid, it shall not be affected by such declaration or finding and shall be fully performed.

Enforcement of Agreement/Waivers .

A No covenant, condition, duty, obligation, or undertaking contained in or made a part of this
Agreement shall be waived except by the written consent of the parties. Forbearance or
indulgence in any form or manner by either party in any regard whatsoever shall not constitute a
‘waiver of the covenant, condition, duty, obligation, or undertaking to be kept, performed, or
discharged by the other party. Until complete performance or satisfaction of all such covenants,
conditions, duties, obligations, and undertakings, the forebearing/indulging party shall have the
right Jolinvoke any remedy available under law or equity, notwithstanding any such forbearance
or indulgence.

B. Waiver of any breach of any provision of this Agreement shall not be deemed a waiver of any
prior or subsequent breach. No term or condition of this Agreement shall be held to be waived,
modified, or deleted except by an instrument, in writing, signed by the parties hereto.

C. Neither party's failure to exercise any of its rights under this Agreement will constitute or be
deemed a waiver or forfeiture of those rights.

Web Site Maintenance

A. The Contractor agrees to maintain and support an Intemet website linked to the State's
administration website for access to the PSS, service selection assistance, problem resolution
assistance, billing concems, configuration assistance, Product descriptions, Product
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30.

31.

32.

33.

specifications and other aids in accordance with reasonable instructions provided by the
Contract Administrator. The Contractor agrees that the PSS on the State’s administation
website shall contain a single, uniform WSCA price for configurations and items. Failure to
comply with this requirements will be grounds for further action to be taken against the

Contractor. - ;

B. The Contractor agrees to maintain and support Participating State and Entity intemet website
for access to the specific Participating Entity PSS, as well as all other items listed in Item 29.A.
listed above. The website shall have the ability to hold quotes for 45 days, as well as the ability
to change the quote.

C. The Contractor may provide electronic commerce assistance for the electronic submission of
Purchase Orders, purchase order tracking and reporting.

Equal Opportunity Compliance

The Contractor agrees to abide by federal laws and the laws, regulations, and executive orders of the
state in which it's primary place of business is located pertaining to equal employment opportunity. In
accordance with such laws, regulations, and executive orders, the Contractor agrees that no person in
the United States shall, on the grounds of race, color, religion, national origin, sex, age, veteran status
or handicap, be excluded from employment with or participation in, be denied the benefits of, or be
otherwise subjected to discrimination under any program or activity performed by the contractor under
this Agreement. If the Contractor is found to be not in compliance with these requirements during the
life of this Agreement, the Contractor agrees to take appropriate steps to comect these deficiencies.

The Contractor certifies that it will remain in compliance with Minn. Stat. § 363.073 during the life of the
Agreement. _ '

Limitation of Liability i
The Contractor’s liability to a Purchasing Entity for any cause whatsoever shall be limited to the
urchase price paid to the Contractor for the products and services that are the subject of the
urchasing Entity’s claim. The foregoing limitation does not apply to Paragraphs 12 and 24 of this
Agreement or to damages resulting from personal injury caused by the Contractor's negligence. in no
event shall the Contractor be liable for any indirect, special, punitive, or consequential damages arising
out of this Agreement or the use of the Products or Services purchased by the Purchasing Entity
hereunder, loss of, or damage to data, lost profits, business, revenue, goodwill, or anticipated savings
even if the Contractor has been advised of the possibility of such damages. Both parties agre that this
Contract does not create any right or cause of action for any third party against the other except for
third party claims that fit within the indemnification provision of this Contract.

Governing Law

This Agreement shall be governed and construed in accordance with the laws of the Lead State. The
construction and effect of any Participating Addendum or order against this Agreement shall be
governed by and construed in accordance with the laws of the Purchasing Entity's state. Venue for any
claim, dispute or action conceming the construction and effect of the Agreement shall be in the Lead
State. Venue for any claim, dispute or action conceming an order placed against this Agreement or the
effect of a Participating Addendum or shall be in the Purchasing Entity’s state.

Change in Contractor Representatives , ,

Contractor shall appoint a primary representative to work with the Contract Administrator to maintain,
support and market this Agreement. The Contractor shall notify the Contract Administrator of changes
in any Contractor key personnel, in writing, and in advance, if possible. The State reserves the right to
require a change in Contractor's then-current primary representative if the assigned representative is
not, in the opinion of the State, adequately serving the needs of the Lead State and the Participating

Entities. -
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34.

35.

36.

Release ' '
Each party, upon final payment of the amount due under this Agreement, releases the other, its officers

and employees, from all contractual liabilities, claims and obligations whatsoever arising from or under
this Agreement, except as expressly provided in Paragraph 41. Survival, below. The Contractor agrees
not to purport to bind the Lead State or any Participating Entity to any obligation, unless the Contractor
has express written authority to do so, and then only within the strict limits of the authority.

Data Practices ) .
A. The Contractor and the State must complywith the Minnesota Government Data Practices Act,

Minn. Stat. Ch. 13, as it applies to all data povided by the State to the Contractor and all data
provided to the State by the Contractor. In addition, the Minnesota Government Data Practices
Act applies to all data created, collected, received, stored, used, maintained, or disseminated by
the Contractor in accordance with this Agreement that is private, nonpublic, protected
nonpublic, or confidential as defined by the Minnesota Government Data Practices Act, Ch. 13.

B. In the event the Contractor receives a request to release the data referred to in this article, the
Contractor must immediately notify the State. The State will give the Contractor instructions
conceming the release of the data to the requesting party before the data is released. The civil
remedies of Minn. Stat. § 13.08, apply to the release of the data referred to in this article by
either the Contractor or the State. '

C. The Contractor agrees to indemnify, save, and hold the State, its agents and employees,
harmiess from all claims arising out of, resulting from, or in any manner attributable to any
. violation of any provision of the Minnesota Government Data Practices Act, including legal fees
and disbursements paid or incurred to enforce this provision of the Agreement. In the event that
the Contractor subcontracts any or all of the work to be performed under the Agreement, the
Contractor shall retain responsibility under the terms of this paragraph for such work.

D. The Contractor agrees to be bound by any statutorily required data practices requirements as
outlined in the Participating Addendum of a Participating State or Participating Entity.
E. Notwithstanding the above, the parties agree that any confidential information required to be
Ex%hanged will be done so under the terms of a signed confidentiality agreement. See attached
xhibit D. ;

Organizational Conflicts of Interest

A, The Contractor warrants that, to the best of its knowledge and belief, and except as otherwise
disclosed, there are no relevant facts or circumstances which could give rise to organizational
conflicts of interest. An organizational conflict of interest exists when, because of existing or
planned activities or because of relationships with other persons: :

® ahCoSntractor is unable or potentially unable to render impartial assistance or advice to
the State; ; . .
® the Contractor's objectivity in performing the work is or might be otherwise impaired; or
® the Contractor has an unfair competitive advantage.
B. The Contractor agrees that if an organizational conflict of interest is discovered after award, an

immediate and full disclosure in writing shall be made to the Assistant Director of the
Department of Administration’'s Materials Management Division that shall include a description
of the action the Contractor has taken or proposes to take to awid or mitigate such conflicts. If
an organizational conflict of interest is determined to exist, the State may, at its discretion,
cancel the Agreement. In the event the Contractor was aware of an organizational conflict of
interest prior to the award of the Agreement and did not disclose the conflict to the Contract
Administrator, the State mayterminate the Agreement for default. The provisions of this clause
shall be included in all subcontracts for work to be performed, and the terms “Agreement,”
“Contractor,” and “Contract Administrator” modified appropriately to preserve the State's rights.
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37.

38.

39.

41.

42,

Replacement Parts : ) ‘
Unless otherwise restricted in a Participating Addendum or maintenance service agreement,
replacement parts may be refurbished.

FCC Certification
The Contractor agrees that Ec‘uipment supplied by the Contractor meets all applicable FCC
Certifications. Improper, falsely claimed or expired FCC certifications are grounds for termination of

this Agreement for cause.

Site Preparation : )
A Purchasing Entity shall prepare and maintain its site in accordance with written instructions furnished
by the Contractor prior to the scheduled delivery date of any Products and Services and shall bear the

costs associated with the site preparation. -

Assignment

The Contractor shall not sell, transfer, assign, or otherwise dispose of this Agreement or any portion
hereof or of any right, title, orinterest herein without the prior written consent of the State’s authorized
agent. This Agreement is a manufactured-direct solicitation and Agreement. Assignment to an entity
that is not a manufacturer, as defined in this Agreement, is NOT within the Scope of this Agreement.
Such consent shall not be unreasonably withheld. The Contractor shall give written notice to the
State’s authorized agent of such a possibility at least 30 days prior to the sale, transfer, assignment, or
other disposition of this Agreement. Failure to do so may result in the Contractor being held in default.
This consent requirement includes reassignment of this Agreement due to a change in ownership,
merger, or acquisition of the Contractor or its subsidiary or affiliated corporations. This section shall not
be construed as prohibiting the Contractor’s right to assign this Agreement to corporations to provide
some of the services hereunder. Notwithstanding the foregoing acknowledgment, the Contractor shall
remain solely liable for all performance required and provided under the temms and conditions of this
Agreement. The Contractor may assign payments in accordance with specific provisions stated in a
Participating Addendum. _ '

Survival ;
Certain paragraphs of this agreement including but not limited to Patent, Copyight, Trademark, and
Trade Secret Indemnification; Indemnification; Limitation of Liability; Governing Law; Audits; and
Publicity shall survive the expiration of this agreement. Software licenses, warranty and service
agreements that were entered into under the terms and conditions of this Agreement shall survive this

Agreement. '

Succession .
This Agreement shall be entered into and be binding upon the successors and assigns of the parties.

Notification
A if one party is rectjired to give notice fo the other under the Agreement, such notice shall be in

writing and shall be effective upon receipt. Delivery through the US Postal service shall be
deemed as delivered three business days after being mailed. Delivery may be by certified
United States mail, orby hand, in which case a signed receipt shall be obtained. A facsimile
transmission shall constitute sufficient notice, provided the receipt of the transmission is
confirmed by the receiving party. All notices shall be addressed as follows:

To MMD:
Department of Administration
Materials Management Division
Bernadette Kopischke, CPPB
Acquisition Management Specialist
50 Sherburne Avenue
112 State Administration Building
St. Paul, MN 55155
Fax: 651.297.3996
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44. Repo
A -

Email: bemie.kopischke@state.mn.us

To Contfractor:
IBM Corporation
James Schroeder
WSCA National Program Manager
IBM Global Government Systems
- 4263 Commercial St. SE, Suite 100
‘Salem OR 97302
Fax: 503.399.3793 (TL 284)
Email: jschroed@us.ibm.com

Either party may change its representative or address above by written notice to the otherin
accordance with the terms of this Paragraph 43. The carier for mail delivery and notices shall
be the agent of the sender.

rting and Fees
Administration Reporting and Fees

Tk

The Contractor agrees to providé riodic utilization reports to the Contract
Administrator in accordance with the following schedule: ;

Period End Report Due
June 30 July 31
September 30 October 30
December 31 _ January 31
March 31 April 30

The periodic report shall include, but not be limited to the net gross sales minus retums,
credits, and deductions) sales for the period subtotaled by Purchasing Entity name,
within the Purchasing Entity's state name. A standard format of data elements shall be
developed for the report. The Contractor shall submit a check {Jayable to Westem
States Contracting Alliance for an amount equal to one-<wentieth of one percent (0.0005)

of the net sales for the period.

The Contractor agrees to include all Reseller Agent sales in the periodic utilization
reports described above. In addition, the Contractor agrees to include in the utilization
report a Reseller Agent utilization report of the net sales for the period subtotaled by
Purchasing Entity name, within Purchasing Entity state name by Reseller Agent Name.

The Contractor agrees to provide with the quarterly utilization report a supplemental
report of the credits associated with the units taken back in a format to be mutually

agreed to.

The utilization reports shall be submitted to the Contract Administrator via electronic mail
in a Microsoft Excel spreadsheet format, or other methods such as direct access to
Intemet or other databases.

If requested by the Contract Administrator, the Contractor agrees to provide supporting
Purchase Order detail records on a mutually agreed magnetic media in a mutually
agreed format. Such requests shall not exceed twelve per year.

The failure to file the utilization reports and fees on a timely basis shall constitute

grounds for the removal of the Contractor's primary representative, suspension of this
Agreement or termination of this Agreement for cause.
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8. The Contract Administrator shall be allowed access to all reports from all Purchasing

Entities.

B. Participating Entity Reports and Fees

< Participating Entities may require an additional fee be paid directly to the State on
purchases made by Purchasing Entities within that State. Forall such requests, the fee
level, payment method and schedule for such reports and payments shall be
incorporated in a Participating Addendum that is made a patt of this Agreement. The
Contractor may adjust PSS pricing acoordinilly for purchases made by Purchasin
Entities within the jurisdiction of that State. All such agreements shall have no effect
whatsoever on the WSCA fee or the prices paid by the Purchasing Entities outside the
jurisdiction of the State requesting the additional fee. '

2 The Contractor agrees to provide additional reports to Purchasing Entities upon :
agreement by both parties as to the content and delivery method of the report. Methods
of delivery may include direct access to Intemet or other databases.

3. Each State Purchasing Entity shall be allowed access to reports from all entities within
that State. '

45. - Default and Remedies : '

A. Any of the following shall constitute cause to declare this Agreement or any order under this
Agreement in default:

1. Consistent nonperformance of contractual requirements; or

2. A material breach of any term or condition of this Agreement.

B. A written notice of default, and an opportunity to cure within 30-days notification of the written
notice, shall be issued by the party claiming default, whether the Lead State (in the case of
breach of the entire Agreement), a Participating Entity (in the case of a breach of the
participating addendum), the Purchasing Entity (with respect to any order), or the Contractor.
-Time allowed for cure shall not diminish or eliminate any fliability for liquidated or other
damages. :

C. If the default remains after the opportunity for cure, the non-defaulting party may:

1. = Exercise any remedy provided by law or equity;

2 Terminate the Agreement, a Participating Addendum, or any portion thereof, including
any Purchase Orders issued against the Agreement; - :

3: Impose liquidated damages as mutually agreed by the parties, as specified in an
Amendment to a Participating Addendum;

4. In the case of default by the Contractor, and to the extent permitted by the law of the
Participating State or Purchasing Entity, suspend Contractor from receiving future
solicitations from within the Participating Entity’s jurisdiction.

46. Audits ; _

A The Contractor agrees to assist the Contract Administrator or designee with web site Product
and pricing audits based on mutually acceptable procedures.

1. The product audit will closely monitor the products and services listed on the website to
insure they comply with the approved products and services. The addition of products
or services not approved by the Contract Administrator will not be tolerated and may be
considered a material breach of this Agreement.

B. Upon request, the Contractor agrees to assist Participating Entities with invoice audits to ensure

that the Contractor is complying with this Agreement in accordance with mutually agreed
procedures set forth in the Participating Addendum.
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Extensions

If specifically authorized by provision in a Participating Addendum, the Contractor may, at the sole
discretion o¥ the Contractor and in compliance with the laws of the Participating State, offer Products
and services to non-profit organizations, private schools, Native American governmental entities,
govermnment employees and students within the governmental jurisdiction of the entity completing the
Participating Addendum with the understanding that the State has no liability whatsoever conceming

payment for products or services.

Soveréign Immunity : _
The State does not waive its sovereign immunity by entering into this Agreement and fully retains all

immunities and defenses provided by law with regard o any action based on this Agreement.

Ownership
Prior to the issuance of a purchase order, the Contractor will specify Materials to be delivered to the

Purchasing Entity and will identify them as being “Type | Materials,” “Type Il Materials,” “Type IlI”, or
otherwise as both parties agree. If not specified, Materials will be considered Type |i Materials. -

A Ownership of Documents/Copyright for Type il Materials. Any reports, studies,
photographs, negatives, databases, computer programs, or other documents, whether in
tangible or electronic forms, prepared by the Contractor in the performance of its obligations
under the Agreement and paid for by the State, and described in the Contract as a Type Il
Material, shall be the exclusive property of the State and all such material shall be remitted to
the State by the Contractor upon completion, temmination or cancellation of the Agreement. The
Contractor shall not use, willingly allow or cause to allow such material to be used for any
purpose other than performance of the Contractor’s obligations under the Agreement without
the prior written consent of the State.

B.  Rights, Title and Interest. Along with ownership of the materials, any and all copyrights in the
copyrightable material will be assigned to the State. The Contractor also agrees, upon the
request of the State, to execute all papers and perform all other acts necessary to assist the
State to obtain and register copyrights on such materials. Where so agreed, works of
authorship created by the Contractor for the State in performance of the Agreement shall be
considered “works for hire” as defined in the U.S. Copyright Act. Nothing in this Agreement
shall be construed as transferring any right, title, orinterest in any of the Contractor’s or their
third party’s confidential information, trademarks, copyrights, or patents.

C. Definition of Material Types :
Type | Materials are those, created during the Service performance period, in which the
Purchasing Entity will have al right, title, and interest (including ownership of copyright).
Contractor will retain one copy of the Materials. The Purchasing Entity grants Contractor 1) an
irevocable, nonexclusive, worldwide, paid-up license to use, execute, reproduce, display,
perform, distribute (internally and extemnally) copies of, and prepare derivative works based on,
Type | Materials and 2) the right to authorize others to do any of the former.

Type Il Materials are those, created during the Service performance period or otherwise (such
as those that preexist the Service), in which Contractor or third parties have all right, title; and
interest (including ownership of copyright). Contractor will deliver one copy of the specified
Materials to the Purchasing Entity. Contractor grants the Purchasing Entity an irrevocable,
nonexclusive, worldwide, paid-up license to use, execute, reproduce, display, perform, and
distribute, within the Purchasing Entity’s Enterprise only, copies of Type Il Materials.

Type lll Materials are those, created during the project, which you will own (including ownership
of copyright). No license is granted to IBM with respect to Type Il Materials. Howeve,r both
parties are free to use any ideas, concepts, know-how, or techniques which are developed or
provided by the other or jointly by both parties during a project. Both parties are free to enter
into similar agreements with others and to develop and provide Materials or Services which are
similar to those provided under this Agreement.
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52,

55.

' gustomer Satisfaction/Complaint Resolution

Prohibition Against Gratuities . _ /
A. The State may, by written notice to the Contractor, terminate the right of the Contractor to

proceed under this Agreement if it is found by the State that gratuities in the form of
entertainment, gifts, or otherwise were offered or given by the Contractor or any employee,
agent, or representative of the Contractor to any officer or employee of the State with a view
toward securing this Agreement, or securing favorable treatment with respect to the award or
amendment of this Agreement, or the making of any determinations with respect to the

performance of this Agreement,

B. The Contractor certifies that no elected or appointed official or employee of the State has
benefitted or will benefit financially or materially from this Agreement. This Agreement may be
terminated by the State if it is determined that gratuities of any kind were either offered to or
received by any of the aforementioned individuals from the Contractor, its agent, or its :

employees. )

Arnititrust
The Contractor hereby assigns to the State any and all claims for overcharges as to goods and/or
services provided in connection with this Agreement resulting from antitrust viclations which arise under

antitrust laws of the United States and the antitiust laws of the State.

Right to Publish

A. Any publicity given to the program, publications or services provided resulting from the
Agreement, including but not limited to notices, inbrmational pamphlets, press releases,
research, reports, signs, and-similar public notices prepared by or for the Contractor, or its
employees individually or jointly with others, or any subcontractors or resellers shall identify the
State as the sponsoring agency and shall not be released, unless such release is a specific part
of an approved work plan included in the Agreement prior to its approval by the Contract

Administrator.

B. The Contractor shall not make any representations of the State’s opinion or position as to the
quality or effectiveness of the products and/or services that are the subject of this Agreement
without the prior written consent of the Agreement Administrator. Representations include any
pubilicity, including but not limited to advertisements, notices, press releases, reports, signs, and
similar public notices. '

Performance While Dispute is Pendln?

Notwithstanding the existence of a dispute, the parties shall continue without delay to camy out all of
their responsibilities under this Agreement that are not affected by the dispute. Ifa party fails to
continue without delay to perform its responsibilities under this Agreement, in the accomplishment of all
undisputed work, any additional cost incurred by the other parties as a result of such failure to proceed
shall be bome by the responsible party.

Hazardous Substances

To the extent that the goods to be supplied to the Purchasing Entity by the Contractor contain or may
create hazardous substances, harmful physical agents or infectious agents as set forth in applicable
State and federal laws and regulations, the Contractor must provide the Purchasing Entity with Material
Sage]tsé E;;ata Sheets regarding those substances (including mercury). A copy must%e included with

each delivery.

The Contractor’'s process for resolving complaints conceming products, support, and billing
problems is attached as Exhibit B. '

B. The Contractor will submit a format for a survey for approval by the Contract Administrator. The
Contractor will survey its customers in each Participating State two (2) months prior to the
annual meeting with the Contract Administrator.
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§7.

Value Added Services

The Contractor is expected to provide such services as installation, training, and software imaging for
ordering by the Purchasing Entity. Additional Value Added Services offered by the Contractor are
attached as Exhibit C, including relative costs associated with those services.

E-Rate Program :
The Contractor's E-Rate identification number is SPIN #143005607

The Universal Service Administrative Company (USAC) maintains an Eligible Services List on its web
site that categorizes services as (a() eligible for discounts, (b) not eligible for discounts, or (c) . _
conditionally eligible for discounts (i.e., depending on details of how a service or component is utilized).
The current listing of eligible services and products can be found at |
http:/fwww.sl.universalservice.org/reference/eligible.asp and is cumrent as of 10/13/2003. The SLD has
indicated that there will be another update before the end of 2003.

‘To the extent IBM's participation in the Eate program is consistent with its corporate strategy and

directiogl, the Contractor shall continue its involvement in this program and to add products as
applicable.
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IN WITNESS WHEREOF, the parties have executed this Agraement as of the date of execution by the State of
Minnesota, Commlssmner of Admrnlstratlon below.

. IBM CORPORATION : 2. MATERIALS MANAGEMENT DIVISION

The Contractor certifies that the appropriate person(s) In accordance with Minn. Stat. § 16C.03, Subd. 3.
e ] i Arpran o Lol o o Corcke oy
oré?é‘mames i By: = Z
C SAiusein Title: __Acquisition Management Specialist
Title: Towh_wsra/waseo avovee Tk Wg e . Date: -Rﬁy’/gg{ :
Date: _Avges1 23 2004 3. COMMISSIONER OF ADMINISTRATION
; . Ord d representative,
e /A (ol
Y. . Date: 6 a4 / 0 ‘-/
Title: : (AL |
Date:
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EXHIBIT A - ADDITIONAL WARRANTIES

A. Warranty for IBM Machines i ] - .
IBM warrants that each IBM Machine is free from defects in materials and workmanship and conforms to its

Specifications. The warranty period for a Machine is a specified, fixed period commencing on its Date of
Installation. During the warranty period, IBM provides repair and exchange Service for the Machine,
without charge, under the type of Service IBM designates for the Machine. If a Machine does not function
as warranted during the warranty period and IBM is unable to either 1) make it do so or 2) replace it with
one that is at least functionally equivalent, you may retum it to IBM and your money will be refunded.

B. Warranty for IBM Programs _ : '

'~ IBM warrants that each warranted IBM Program, when used in the Specified Operating Environment, will
conform to its Specifications. The warranty period for a Program expires when its Program Service are no
longer available. During the warranty period, IBM provides defect-related Program Services without
charge. Program Services are available for a warranted Program for at least one year following its general
availability. If a Program does not function as warranted during the first year after you obtain your license

" and IBM is unable to make it do so, you may retum the Program and your money will be refunded. Tobe
eligible, you must have obtained your license while Program Services (regardless of the remaining
duration) were available for it. ' -

C. Warranty for IBM Services o
IBM warrants that it performs each IBM Service using reasonable care and skill and according to its curent
description (including any completion criteria) contained in this Agreement, an Attachment, ora Transaction

Document. :

D. Warrantg for Systems -
Where IBM provides Products to you as a system, IBM warrants that they are compatible and will operate

with one ancther. This warranty is in addition to IBM's other applicable warranties.

E. Extent of Warran '
If a Machine is subject to federal or state consumer warranty laws, IBM's statement of limited warranty

included with the Machine applies in place of these Machine warranties.

The warranties stated above will not apply to the extent that there has been misuse (including but not
limited to use of any Machine capacity or capability, other than that authorized by IBM in writing), accident,
maodification, unsuitable physical or operating environment, operation in other than the Specified Operating
Environment, improper maintenance by you, or failure caused by a product for which IBM is not
responsible. With respect to Machines, the warranty is voided by removal or alteration of Machine or parts
identification labels.

F. items Not Covered by Warranty
IBM does not warrant uninterrupted or error-free operation of a Product or Service or that IBM will correct

all defects. 1BM will identify IBM Machines and Programs that it does not warrant.
THESE WARRANTIES ARE YOUR EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER WARRANTIES

OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED
WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.
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EXHIBIT B - COMPLAINT RESOLUTION

A. Hardware and Software Support 1-800-IBM-SERV ' '
1. The IBM support organization’s goal is to ensure customer satisfaction by:
a. Responding to your calls within targeted guidelines. ‘
b. Providing ongoing communication regarding your problem status through problem resolution.
G Taking ownership of your call for support. ) . -
d. Prowpt?ing a defined escalation process when management assistance is needed.
e. Maintaining our commitment to continuous improvement of our service processes.

.2. IBM support gives you the ability to contact IBMand ask installation and usa?e related questions as
" well as make defect inquiries about eligible products. You have the option of voice (1-800-1BM-SERV)
or electronic access (http://www.ibm.com/support) to a team of technical specialists. Support is

available 24 hours per day, 7 days per week, 365 days per year.

3. For all eligible products, IBM can help you with:
a. General Su;g:oort:
‘@ Usage and installation questions
eProduct compatibility and interoperability questions
e Interpretation of product documentation
e Diagnostic information reviews to help isolate the cause of a problem
e Configuration samples
e |BM and multivendor database searches
e Planning information for software fixes
@ Defect Support
Y
b. Electronic Support:
-® Submit problems and get answers electronically
® View screens remotely
e Submit documents electronically
@ View open problems that have been submitted
e Search IBM's question and answer database

4. Before contacting support, you will need to gather information about the problem and have it on hand
when discussing the situation with a specialist.

define the problem

gather background information

gather relevant diagnostic information

determine the business impact —assign a severity level

e Severity 1 - Critical business impact, this indicates you are unable to use the program

resulting in a critical impact on operations. This condition requires an immediate solution.

IT Se\(r’enly 2 - Significant business impact, this indicates the problem is usable but is severely
mited. - _

e Severity 3 - Some business impact, this indicates the program is usable with less significant

features (not critical to operations) unavailable,

® Severity 4 - Minimal business impact, this indicates the problem causes little impact on

operations or that a reasonable circumvention to the problem has been implemented.

aooN

5. When you call support to report an IBM software problem or update/gain status on a problem, your
request will be routed to a technical specialist. Foronsite support, IBM will attempt to diagnose and
resolve the problem remotely before sending a technician onsite. Onsite esponse times vary
dependent on purchased warranty and maintenance coverage options. 1BM will use commercialiy
reasonable efforts to respond by telephone to hardware and software service calls within two business
hours during normal country business hours, and within two hours during off-shift hours for critical
problems. Our initial response may result in resolution of your request, or it will form the basis for
determining what additional actions may be required to achieve technical resolution of your request.
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6. Whether you contact IBM by telephone or electronically, once logged, a unique problem management
record (PMR) or Incident/Support case is created. Your PMR, Incident or Support Case is routed to a
resolution team for handling. You may be transferred directly to the resolution team or your issue will
be placed in a queue for call back. In either case, the next person you speak with will be a specialist in
the appropriate resolution team. '

7. At the resolution team level your call is researched, resolved, or escalated as appropriate. Due to the
level of specialization required to maintain superior technical expertise at the team lewel, it is
sometimes necessary to involve more than one support team in resolving a particular software
problem. This is easii¥ handled, as our support teams are all networked together and work as one to

resolve whatever problems or issues arise. .

8. If at any point in our service process, your expectations are not met by IBM, you may call our attention
to this problem by asking to speak with a Duty Manager or by calling your local customer service
executive. Escalations to an IBM manager will receive prompt attention and management focus. The
Duty Manager or customer service executive will work with our technical staff to ensure your
expectations are met and that your request is being handled appropriately. Further escalation
procedures for complaint resolution are described in the following “IBM Complaint Management
Process for Customer Complaints and Escalation Management” section of this RFP response.

B. IBM Billing and Ordering Support
1. Electronic Billing:

a. IBM Invoices OnLine allows you to view your invoices using an Intemet browser. Once you
register with us providing an e-mail address and your IBM customer numbers, you'll receive a
login ID and password. Whenever new invoices are issued, you will receive an e-mail
notification alerting you to this fact. You can then login to Inwices OnLine and view them. You
can also search the invoice database by customer number, date range, invoice type or payment
status to view previously delivered invoices.

b. Electronic Data Interchange (EDI) will transmit invoices electronically to you and can feed right
into your inventory management and / or accounts payable systems. IBM charges no fee for
electronic invoicing. If you are interested in this method contact us by calling the toll free
number on the top of your invoice or by sending a note to address in the upper left comer of
your invoice and we will have someone contact you regarding this option.

c. Eprocurement - IBM can help leverage your investment by integrating your eProcurement
system with an IBM electronic catalog. We provide the catalog with the products and prices you
are entitled to through your current agreement/contract with IBM. Your end users can shop for
the IBM products they need and place their order electronicalily.

2. Inthe event there is a problem with your order or invoice, IBM telephone support for ordering or billing
inquiries is available from 8:00 am to 8:00 pm EST, Monday through Friday, by calling 1-877-426-6006,
option 2. IBM Customers with ordering inquiries also have the ability to submit an online request for
order related inquiry. '

3. there are two different methods available within Invoices On-Line to electronically communicate with us
if you have a question, comment, or problem with an invoice. The invoice inquiry function available
from Invoices On-Line automatically creates a prepopulated inquiry form that includes the customer
number, invoice number, your name, account name, e-mail address and telephone number is
prepopulated on the form, all you need to do is select from a list the reason for your inquiry or invoice
dispute and submit the form to us. We will review your request and respond to you as quickly as
possible. You can also send an e-mail to us by clicking on the “Contact Us” button.

4. Once received by the IBM customer service team (telephone or electronic), our goal is to respond to
your inquiry within one business day. Most inquiries are quickly resolved. If at any point in the inquiry
process, your expectations are not met by IBM, you may call our attention to this problem by asking to
speak with a CSO (customer service operations) Manager. CSO Managers are assigned
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geograbhically throughout the United States. Escalations to a CSO managerwill receive prompt
attention and management focus. They will work with our order and billing staff to ensure your
expectations are met and that your request is being handled appropriately. _

5. Further escalation procedures for complaint msoluﬁon are described in the following section.

C. IBM Complaint Management Process for Customer Complaints and Escalation Management
1. The Complaint Management Process is the business process IBM uses to manage customer
complaints and escalations when “business as usual” or advertised or entitled support processes have
been exercised but have failed to resolve the customer's problem in a timely manner. A customer
complaint is defined as: '
A request from a customer or IBMer to correct an unfulfilled customer expectation or
commitment/promise. e

b. A failure from a previous customer-IBM interaction to deliver on a commitment/expectation.

C. When the customer has attempted to exercise all or part of the advertised or entitled support
-~structures to resolve a problem and is dissatisfied with its progress. ’

d. Customers may complain to an IBM executive. In these cases, these are referred to as

executive complaints.

2. A critical situation is defined as: _ :
a. A customer complaint that is escalated within IBM to a status of Critical. Escalation to a Ciitical

Situation is considered when: ) _
@ The problem is causing oris about to cause severe impact to the custormer's business, or
e Customer satisfaction has or is about to erode to the point that customerloyalty is in jeopardy,

or
e IBM determines that this problem is jeopardizing IBM's relationship with this customer and
additional actions must be taken to sawe that relationship. '

3. An alert is defined as:
a. A situation used primarily by the service/marketing offices to notify a pre-established list of
people when a customer in that office/area has a critical product failure. This is often used for
system down situations so that appropriate people are made aware of this situation-and may act

to resclve it.

4. A proactive situation is defined as: '

a. A situation created intemally by IBM for the purpose of complaint avoidance. When an IBM
employee becomes aware of a situation which may lead to customer dissatisfaction if not
addressed, they may proactively engage additional resources to resolve the problem. The
customer may or may not be aware that the situation has been opened. :

5. The Complaint Management Tool is a consolidated, worldwide information system that supports
management of customer and executive complaints, critical situations, proactive and alert situations. It
links complaint management personnel in all geographies within IBM business units, product divisions,
headquarters, etc. for streamlined escalation management. The key Roles and Responsibilities of the
Complaint Management Tool are: :

a. Feedback Collector (FC), the person with initial contact with the customer:
e Captures key customer information, such as contact information and problem description.
® Categorizes the primary problem/issue so that the complaint can be outed to the most
appropriate Resolution Owner.

b. Response Coordinator (RC), identifies the most appropriate RO or RTL or RA to engage in a
situation when a request for assistance is made: :
® Ensures right RO/RTL from their organization is assigned. ;
e Monitors progress against responsiveness indicators such as 7-day Close or Action plan, 48
hour RO acknowledgement, 48 hour RTL assignment, efc.
e Keeps functional management informed.
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Resolution Owner (RO), acts as the customer advocate by serving as the primary IBM interface

with the customer. ) ]
e Contacts the customer within 48 hours to acknowledge ownership of the situation and

determine the customer’s conditions of satisfaction.

e Develops and documents a customer-agreed to action plan within 7 working days of open.
e Qualifies situations for the escalation process.

® Engages a Resolution Team Leader and Resolution Assistants if assistance is needed to

resolve the customer concems,
eConfirms with customer that the issue is resolved to their satisfaction and that the customer

agrees to closure.

Resolution Team Leader (RTL), teams with the Resolution- Owner to resolve the customer‘s
issue: _
® Develops and manages the IBM intemal resolution action plan.

® Provides techmcallorganlzatlonal knowledge to help engage the right resources, including
RAs.

® Works in partnership with the Resolution Owner.

- Resolution Assistant (RA), assists the RO orthe RTL:

® Performs action plan tasks.
@ Provides assistance in resolving the customer request or preventing recurrence.

Senior Executive Reviewer (SER) is the senior executive escalation process which provides:
® |ssues already escalated through worldwide customer satisfaction project offices whose
resolution was not acceptable to the Genenl Manager of the Resolution Owner's (RO)
o anization.

ituations affecting multiple customers which identify pervasive and complex issues involving
mult:ple Divisions where the problems have not been resolved.

6. How the CM tool works to resolve customer complaints:

a.

b.

A customer complaint is received by any customer contact person (the Feedback Collector).

The Feedback Coallector records the customer’s issue and contact information and categorizes
the customer's primary problem. The FC requests assistance in assigning the appropriate
Resolution Owner based upon the customer’s issue.

' The RO contacts the customer within 48 hours to acknowledge ownership, explore the

customer’s conditions of satisfaction, develops an action plan which may involve escalation to
various levels of managemerit across divisions, and resolves the customer complaint. If
resolution assistance is needed, the Resolution Owner requests assistance for a Resolution
Team Leader to-be assigned within 48 hours.

The RO and the RTL document and execute the agreed-to action plan to resolve the situation.

When the customer agrees the situation is resolved, the RO closes the situation.
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EXHIBIT C - VALUE ADDED SERVICES

Coritact the Contractor for more details on these services and their related costs. All professional services
MUST be related to the purchase of equipment from the Contract.

A. Cabling Infrastructure

Cabling Infrastructure includes but is not limited to:
Cat5 or greater cable
Coax

Fiber (SM and MM)
All Cable trays and support materials
Termination equipment

IDF/MDF support (racks, termination equipment, tags, patch panels, etc.)

DB WN

B. Network Electronics - IBM supports all major Network Electronics vendors, but specializes in Cisco
technologies. :oa -

C. Wireless Infrastructure _ _
During a typical IBM Wireless LAN engagement, IBM will conduct Site Surveys to detemnine installation

requirements. 1BM will procure, configure and perform a system test of the wireless equipment. IBM will
then perform.the physical installation of the wireless LAN bridge equipment at the designated site, as well
as configure and test the Wireless LAN bridge equipment. Wireless LAN is defined as technology
conforming to 802.11X standards. - _

D. High Bandwidth Infrastructure ;s
IBM provides High Bandwidth Infrastructure through a number of methods. IBMis defining this category to
be “connectivity between distinct physical locations with speeds at OC3 or greater.” This type of bandwidth
capability is important to clients seeking an infrastructure to unify voice, video, and data over a single

transport mechanism.

E. Data Center Services ,
IBM provides a range of services for the build, move, upgrade, and/or security of a client data center.
These services combine IBM labor (see rate table) with various specific service offerings or OEM
technology to deliver the most comprehensive Data Center Services in the Industry.

F. Servers & Storage :
Servers arid storage are key infrastructure components for an enterprise. Depending on the size and the
client’s legacy systems integration requirements, IBM offers server and storage solutions with the largest -
scalability in the industry. Whether in a school site or part of a data center server consolidation program,
IBM can design a server/storage system, install, configure, train staff, and support that system for WSCA

clients. _
G. Operating Systems Engineering, Design, Deployment
IBM provides a range of services for Operating Systems. From the Engineering of the build process,

%olden images for deployment, application testing, hardware / configuration testing to the configuration of
e various services that are required to provide enterprise services from the platform.

H. Infrastructure Software
IBM provides a complete suite of infrastructure software for our client's needs. |BM defines the following

ca:egories of software as Infrastructure Software and can provide IBM or third party products for each
category _

I. Web Portal _ _
As one of three s of information (data) that requires information transport, IBM offers a Web Portal

solution through IBM's Web Connection Framework (WCF). Web Portal is the entry point for a client’s
information that is provided in a Browser based format to all constituencies in the entepprise. |BM takes
Web capabilities to their logical application as a solution for client needs by connecting various parties to
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conduct the “business” of the enterprise. IBM calls this type of activity ‘e-business’ and is widely credited
with authoring that phrase. '

. Technical Services )
Technical Services typically include the following:
1. Design/Engineering

b.

a Solution Design
Technical Engineering
c Product Certified Specialists
d Business and Technical services
e. Solution Installation :
f. - Hardware
g.  Software .
a
b
a
b
c

System Configuration
Configuration
Testing
3. Maintenance

: Break/Fix Support
i Software Maintenance
: Network Maintenance

4. Training - Staff Training in Support of Infrastructure Solution

5. Support
a. Help Desk / Support Center — implement and operate support for end users.

Problem Management — reduce the number and impact of problems.

Change Management — provide smooth changes into system operations.

Knowledge Management — capture problem resolution and ‘how to' procedures for reuse.

Event and Availability Management — monitoring and proactive network management, including

components such as access management, configuration management, software distribution,

etc.

capo

. Network Management Services such as Help Desk

Network Management can be handled either by installing tools on-site and run by the client technology staff
(after appropriate training) or can be delivered as a remote service. Operation by client staff is covered in
the procurement of Hardware, Software, and Training, therefore this section addresses remote network
management specifically where the client procures a service and not the tools themselves.

IBM Remote Network Management Services is an out-tasking service for mbniton’ng, managing and
maintaining your I/T infrastructure seven days a week, twenty-four hours a day (7x24). This service is
enabled by connecting the WSCA participant’s network to the IBM Network Operations Center.

IBM provides network management services for active assets that reside on the network and support
Simple Network Management Protocol (SNMP). These assets may be routers, switches, intelligent hubs,
servers, etc.

IBM provides monthly and real-time on-line reports, as well as a secure Intemet portal to view your network
status in "real-time". This includes topology maps that graphically depict the managed assets within the
network, thereby enabling efficient response to problems. Each month IBM reviews your reports, interprets
your data and recommends improvements as required as part of the Engineering Analysis service.

Services include: Problem Management, Performance Management, Configuration Management for routers
and switches, Change Management for routers and switches, and Intemet Security Service.
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L. Asset Management '
IBM's Asset Management solutions can be provided on-site at the client location or as remotely delivered

services. Our solu mn encompasses a closed loop set of processes to ensure that IT assets are managed
from 'cradle to grave,’ including procurement, trackin g!operatlons. disposal, and associate financials. A
central repository of assets is at the hub of the closed loop processes, with updates being provided by the
processes that perform activity on or change the location of the asset.

M. Security _
IBM delivers security solutions that help customers to assess their needs, protect data and assets, detect

* threats and intrusions, and recover from incidents. We even offer services toc manage your security needs
end-to-end. Together with our Alliance partners, IBM delivers best-of-breed IT solutions according to the

industry-specific needs of any organization.

N. Trainin
IBM IT(Information Technology) Education Services is the largest IT training organization in the world. We

deliver approximately 5,000 classes per month. [T instructional services include:
Solutions for innovative on-line leaming technologies.

Resources for on-line instructional development and packaging.
Synchronous Tools/Techniques for On-Line Leaming.

Classroom technologies and infrastructures.

Digital classroom of the future

Lab technologies and infrastructures.

Application technologies.

NOOAON

Page 29





EXHIBIT D - CONFIDENTIALITY AGREEMENT
IBM Agreement for Exchange of Confidential Information

Our mutual objective under this Agreement is to provide protection for confidential information (Information)
while maintaining our ability to conduct our respective business activities. Each of us agrees that the following
terms apply when one of us (Discloser) discloses Information to the other (Recipient).

1.

Disclosure
Information will be disclosed either:
1) in writing;
2) by delivery of items;
3) by initiation of access to Information, such as maybe in a data base; or
4) by oral or visual presentation.

Obligations .
Information should be marked with a restrictive legend of the Discloser. If Information is not
marked with such legend or is disclosed orally, the Information will be identified as confidential

at the time of disclosure. s

The Recipient agrees to: ' B
1) use the same care and discretion to avoid disclosure, publication or dissemination of

the Discloser’s Information as it uses with its own similar information that it does not wish
to disclose, publish or disseminate; and

2) use the Discloser's Information for the purpose for which it was disclosed or
otherwise for the benefit of the Discloser. i

The Recipient may disclose Information to: :
3) its employees who have a need to know, and employees of any legal entity that it
controls, controls it, or with which it is under common control, who have a need to know.
Control means to own or control, directly or indirectly, over 50% of voting shares; and

4) any other party with the Discloser's prior written consent.

The Recipient may disclose Information to the extent required by law. However, the Recipient will give
the Discloser prompt notice to allow the Discloser a reasonable opportunity to obtain a protective order.
[We cannot promise to enter into written agreements with State employees, who are subject to
collective bargaining agreements that restrict terms and conditions of employment.]

3.

Confidentiality Period
information disclosed under this Agreement will be subject to this Agreement for two years

following the initial date of disclosure.

Exceptions to Obligations

The Recipient may disclose, publish, disseminate, and use Information that is:
1) already in its possession without obligation of confidentiality;

2; developed independently;

3 obtained from a source other than the Discloser without obligation of
confidentiality;

4) publicly available when received, or subsequently becomes publicly available

_ through no fault of the Recipient; or

5) disclosed by the Discloser to another without obligation of confidentiality.

6) required to be disclosed by applicable law, or judicial or administrative order
issued by a court or administrative agency of competent jurisdiction.
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The Recipient may use in its business activities the ideas, concepts and know-how contained in
the Discloser’s Information which are retained in the memories of Recipient's employees who
have had access to the' Information under this Agreement.

5. Disclaimers ; :
THE DISCLOSER PROVIDES INFORMATION WITHOUT WARRANTIES OF ANY KIND.
The Discloser will not be liable for any damages arising out of the use of Information disclosed

under this Agreement.

Neither this Agreement nor any disclosure of Information made under it grants the Recipient any
right or license under any trademark, copyright or patent now or subsequently owned or
' controlled by the Discloser. _

6. General _
This Agreement does not require either of us to disclose or to receive Information.

Neither of us may assign, or otherwise transfer, its rights or delegate its duties or obligations
under this Agreement without prior written consent. Any attempt to do so is void.

The receipt of information under this Agreement will not in any way limit the Recipient from:
1) providing to others products or services which may be competitive with products or
services of the Discloser;

2) providing products or services to others who compete with the Discloser, or
3) assigning its employees in any way it may choose.
The Recipient will comply with all applicable expart and import laws and regulations.
Only a written agreement signed by both of us can modify this Agreement.

Either of us may teminate this Agreement by providing one month’s written notice to the other.
Any terms of this Agreement which by their nature extend beyond its termination remain in
effect until fulfilled, and apply to respective successors and assignees.

Both of us consent to the application of the laws of the State of New York to govem, interpret,
and enforce all of your and our rights, duties, and obligations arising from, or relating in any
manner to, the subject matter of this Agreement, without regard to confiict of law principles.

This Agreement is the complete and exclusive agreement regarding our disclosures of
Information, and replaces any prior oral or written communications between us regarding these .
disclosures. By signing below for our respective enterprises, each of us agrees to the tems of
this Agreement. Once signed, any reproduction of this Agreement made by reliable means (for
example, photocopy or facsimiie) is considered an original.

Agreed to: Agreed to:
IBM/Rational Software

By By

(Authorized Signature) (Authorized Signature) “
Name (type of print: ' Name (type or printe),____
Date: Date:
Identification number: ' “Agreement number:
Address: Address:

- After signing, please return a copy of this Agreement to the “IBM address” shown above.
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PARTICIPATING ADDENDUM

COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED
SERVICES

MASTER PRICE AGREEMENT
IBM Corporation (“Contractor”)
A63311

State of Washington

1. Scope

The Washington State Department of Information Services (“DIS”) is the
Participating State under this Participating Addendum (*PA”) and through execution of
this PA adopts this Master Price Agreement #A63311 (“Agreement”) as a Master
Contract for the state of Washington. The Request for Proposals that resulted in the
award of this Agreement was posted on the web site of the Minnesota Department of
Administration, with a notice and link posted on the Washington State TechMall and was
advertised in the Seattle Daily Journal of Commerce three times: Friday,
February 13, 2004; Saturday, February 14, 2004; and Friday, February 20, 2004.

DIS’ jurisdiction for purposes of this Agreement includes any Washington State agency
with properly delegated authority to purchase the Products and Services that are the
subject of this Agreement, and any local government or political subdivision (including
public schools, colleges or universities) of the state of Washington or eligible non-profit
organization with the authority to purchase such Products or Services, who have a
properly executed Customer Service Agreement (Interlocal) with DIS. This Contract is
not for personal use.

2. Changes

Contractor and DIS agree to the following modifications and additions to the language of
the Agreement as executed by the Lead State.

2.1.  Paragraph 1 (Definitions)

a) With regard to the definition for “Equipment,” Contractor and DIS agree that
only those third party Products that are incidental to the enhancement or
configuration of the purchased IBM-branded Product(s) can be included under
Equipment.

b) The definition for “Peripherals” is modified to exclude any multifunction
network print/fax/scanner devices that print more than 30 pages per minute
from being sold under this PA. In addition, Contractor and DIS agree that only
those third party Products that are incidental to the enhancement or

State of Washington Master Price Agreement A63311
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d)

€)

f

configuration of the purchased IBM-branded Product(s) can be included under
Peripherals.

The definition for “Products” is modified to exclude General Purpose
Software. The only Software that is available for purchase under this
Agreement is PC or server operating system software.

The definition for “Services” is modified to exclude pre-implementation
design and disaster recovery planning and support services.

The definition for “State Procurement Official” is modified to read as follows:
“State Procurement Official” means the Director of the Washington State
Department of Information Services.

The definition for “Travel” is deleted as no travel expenses are anticipated
under this PA.

2.2.  Paragraph 6 (Payment Provisions)

a)

b)

In 6.A. (Acceptance) add the following language for the state of Washington:

If Purchasing Entity requests an acceptance testing process, Contractor and
Purchasing Entity shall agree to a mutually acceptable process in or attached
to the Purchase Order and title will not pass and acceptance will not occur
until the Products have successfully completed the agreed upon acceptance
testing procedures.

In 6.B. (Payment of Invoice) add the following language for payment by
Washington Purchasing Entities:

Payment shall be tendered to the Contractor within thirty (30) days after
delivery of all Products on an invoice or thirty (30) days after receipt of the
properly prepared invoice, whichever is later. If the Purchasing Entity fails to
make timely payment, Contractor may invoice the Purchasing Entity one
percent (1%) per month on the amount overdue. The Purchasing Entity shall
make a good faith effort to pay within thirty (30) days of the invoice date of a
properly prepared invoice. No advance payment shall be made for the
Products and Services furnished by Contractor pursuant to this Agreement,
except that maintenance can be paid up to one year in advance.

In 6.C. (Payment of Taxes) add the following language:

Purchasing Entity will pay sales and use taxes, if any, imposed on the
Products and Services acquired hereunder. Contractor must pay all other
taxes including, but not limited to, Washington Business and Occupation
Tax, other taxes based on Contractor’s income or gross receipts, or personal
property taxes levied or assessed on Contractor’s personal property.
Purchasing Entity, as an agency of Washington State government, is exempt
from property tax.

Contractor shall complete registration with the Washington State Department
of Revenue and be responsible for payment of all taxes due on payments
made under this Contract.

All payments accrued on account of payroll taxes, unemployment
contributions, any other taxes, insurance, or other expenses for Contractor or
Contractor’s staff shall be Contractor’s sole responsibility.

State of Washington
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2.3.  Paragraph 8 (Termination)
In 8.A. (Termination for Convenience) add the following after the first sentence:

At any time after the first anniversary date of the Agreement, DIS may terminate
its PA, in whole or in part, by giving the Contractor thirty (30) days written notice.

2.4.  Paragraph 20 (Records and Audit)
Add the following language for the state of Washington:

Contractor and its Subcontractors shall maintain books, records, documents and
other evidence relating to this Contract, including but not limited to protection and
use of Purchasing Entity’s Confidential Information, and accounting procedures
and practices, for six (6) years after the expiration or termination of this PA. All
such records shall be subject at reasonable times and upon prior notice to
examination, inspection, copying, or audit by personnel so authorized by the DIS
Contract Administrator and/or the Office of the State Auditor and federal officials
so authorized by law, rule, regulation or contract, when applicable, at no additional
cost to the State. Contractor shall be responsible for any audit exceptions or
disallowed costs incurred by Contractor or any of its Subcontractors.

2.5.  Paragraph 24 (Indemnification)

Modify the language so that “Purchasing Entity(ies)” is included in each place
that “Participating Entity(ies)” appears.

2.6.  Paragraph 35 (Data Practices)
Add the following language for the state of Washington:

Contractor acknowledges that some of the material and information that may
come into its possession or knowledge in connection with this PA or its
performance may consist of information that is exempt from disclosure to the
public or other unauthorized persons under either chapter 42.17 RCW or other
state or federal statutes (“Confidential Information”). Confidential Information
includes, but is not limited to, names, addresses, Social Security numbers, e-mail
addresses, telephone numbers, financial profiles, credit card information, driver’s
license numbers, medical data, law enforcement records, Purchasing Entity
source code or object code, or Purchasing Entity or Washington State security
information or information identifiable to an individual that relates to any of
these types of information. Contractor agrees to hold Confidential Information in
strictest confidence and not to make use of Confidential Information for any
purpose other than the performance of this PA, to release it only to authorized
employees or Subcontractors requiring such information for the purposes of
carrying out this Contract, and not to release, divulge, publish, transfer, sell,
disclose, or otherwise make the information known to any other party without
Purchasing Entity’s express written consent or as provided by law. Contractor
agrees to release such information or material only to employees or
Subcontractors who have signed a nondisclosure agreement, the terms of which
have been previously approved by Purchasing Entity. Contractor agrees to
implement physical, electronic, and managerial safeguards to prevent
unauthorized access to Confidential Information.

Immediately upon expiration or termination of this PA or the pertinent
transaction with Purchasing Entity, Contractor shall, at Purchasing Entity’s
option: (i) certify to Purchasing Entity that Contractor has destroyed all
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Confidential Information; or (ii)return all Confidential Information to
Purchasing Entity; or (iii) take whatever other reasonable steps Purchasing Entity
requires of Contractor to protect Purchasing Entity’s Confidential Information.

Violation of this section by Contractor or its Subcontractors may result in
termination of this Contract and demand for return of all Confidential
Information, monetary damages, or penalties. '

Contractor acknowledges that DIS and Purchasing Entities are subject to chapter
42.17 RCW and that this Contract shall be a public record as defined in chapter
42.17 RCW. Any specific information that is claimed by Contractor to be
Proprietary Information, must be clearly identified as such by Contractor. To the
extent consistent with chapter 42.17 RCW, DIS and Purchasing Entities shall
maintain the confidentiality of all such information marked Proprietary
Information. If a public disclosure request is made to view Contractor’s Proprietary
Information, DIS or Purchasing Entity will notify Contractor of the request and of
the date that such records will be released to the requester unless Contractor
obtains a court order from a court of competent jurisdiction enjoining that
disclosure. If Contractor fails to obtain the court order enjoining disclosure, DIS or
Purchasing Entity will release the requested information on the date specified.

2.7.  Paragraph 44 (Reporting and Fees)
Add the following language for state of Washington:

Contractor agrees to provide monthly reports to the Washington Primary Contact.
The monthly report shall include the gross Washington sales for the month just
ended, excluding sales tax, subtotaled by Purchasing Entity name within
Washington and shall include the IBM customer number for each Purchasing
Entity. The report shall be accompanied with a check payable to the Department
of Information Services for an amount equal to one and one-half percent (1.5% or
.015) of the gross Washington sales, excluding sales tax, for the month. The
monthly report and fee shall be submitted by the last business day of the month
following the month in which Contractor invoiced the Purchasing Entity.
Monthly reports are required even if no activity occurred.

2.8.  Paragraph 46 (Audits)
Add the following language for the state of Washington:

As a part of its Participating State function, DIS will from time to time perform
audits of Purchasing Entity invoices to ensure that the invoices and that the
Products and Services listed and the prices charged for the Products and Services
are accurate and in accordance with the Agreement. DIS will perform these
audits by selecting Purchasing Entities from an Activity Report and asking
Contractor to send the invoices for those Purchasing Entities for that report
period. The DIS request will be in writing, and will list the IBM customer
numbers for the Purchasing Entities. Such requests will not exceed twelve (12)
per year. Contractor shall ensure that DIS receives the requested invoices within
thirty (30) days of Contractor’s receipt of DIS’ request. Contractor will be
responsible for any audit exceptions or disallowed costs.

Dis will also conduct periodic spot check audits of the Prices, Products and
Services listed on the website that Contractor maintains for state of Washington
Purchasing Entities. DIS will communicate any discrepancies to Contractor and
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Contractor agrees to correct any deficiencies within three (3) Business Days, or
as otherwise agreed.

2.9.  Paragraph 49 (Ownership)
All references to the “State” in this paragraph shall include the Purchasing Entity
submitting the Purchase Order under which the work is conducted or the Services
delivered, as applicable.

2.10.  Paragraph 52 (Right to Publish)
Add the following language for the state of Washington:

Contractor agrees to submit to DIS, all advertising, sales promotion, and other
publicity materials relating to this Agreement or any Product furnished by
Contractor wherein DIS’ or Purchasing Entity’s name is mentioned, language is
used, or Internet links are provided from which the connection of DIS’ or
Purchasing Entity’s name with Contractor’s Products or Services may, in DIS’ or
Purchasing Entity’s reasonable judgment, be inferred or implied. Contractor
further agrees not to publish or use such advertising, sales promotion materials,
publicity or the like through print, voice, the World Wide Web, and other
communication media in existence or hereinafter developed without the express
written consent of DIS or Purchasing Entity prior to such use.

2.11.  Exhibit C (Value Added Services)
Contractor and DIS agree to delete Exhibit C for Washington State Purchasing
Entities. The only Services available to Washington Purchasing Entities are those
included in the definition of Services in the Agreement, as amended in section
2.1(d) of this PA.

2.12.  Exhibit D (Confidentiality Agreement)

Contractor and DIS agree to delete Exhibit D for Washington State Purchasing
Entities. The protection of Confidential Information is addressed in Paragraph 35
(Data Practices) of the Agreement, as amended in section 2.7 of this PA.

3. Primary Contact:

The primary participating entity contact for this PA is as follows:
Scott Smith, Technology Brokering Services Manager

State of Washington
Department of Information Services

If by US Postal Service: If by Overnight Courier:

PO Box 42445 2411 Chandler Court SW
Olympia, WA 98504 Olympia, WA 98502

Phone: 360-725-4200
Fax: 360-753-1673
E-mail: ss@dis.wa.gov
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The primary Contractor contact for this PA is as follows:
James Schroeder

IBM Corporation
4263 Commercial St. SE. Suite 100
Salem, OR 97302

Phone: (503) 399-3825 (TL284)
Fax:  (503) 399-3793 (TL284)

E-mail: jschroed@us.ibm.com

4. Servicing Subcontractors:

Only those IBM Business Partners authorized by IBM, as listed on the IBM
WSCA/NASPO website, are eligible to support the IBM WSCA/NASPO Master Price
Agreement. IBM Business Partners are only authorized to quote to the Purchasing Entity
the products and pricing specified by IBM for the WSCA/NASPO Master Price
Agreement. Eligible products include ThinkCentre commercial desktop systems,
ThinkPad notebooks, ThinkVision Products, IBM options, and Express Models, eServer
xSeries and IntelliStation Products.

All Participating Entity orders and payments are to be issued directly to IBM. Each
Purchase Order, at the time of order placement, must include the quoting Business
Partner's Location ID (LOCID), if a Business Partner has been used, and must identify
the WSCA/NASPO Master Price Agreement number. Inclusion of the LOCID on the
Purchase Order will result in a fee payment to the Business Partner. Such fee payment
will not affect the pricing specified in the WSCA/NASPO Master Price Agreement.

IBM may add or delete eligible Products upon 30 days', written notice, or other agreed
upon time period, to the Participating Entity, and written approval by the Participating
Entity. IBM may also add or delete eligible Business Partner authorizations at its
discretion with 30 days written notice to the Participating Entity. Business Partner changes
will be posted to the WSCA/NASPO website 30 days after the date of notification.

All orders are to be issued directly to:

IBM Corporation

Waestern States Contracting Alliance
WSCA-YEO085

7100 Highlands Parkway

Smyrma, GA 30082

And all payments are to be issued to:

IBM Corporation
PO Box 945684
Atlanta, GA 30394-5684
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This PA and the Agreement together with its exhibits, set forth the entire agreement
between the parties with respect to the subject matter hereof and all previous
communications, representations, understandings, warranties or agreements, whether oral
or written, not contained in this Agreement or PA, or a written amendment hereto, shall
not be binding on either party.

Terms and conditions inconsistent with, contrary or in addition to the terms and
conditions of this PA and the Agreement, together with its exhibits, shall not be added to
or incorporated into this PA or the Agreement and its exhibits, by any purchase order or
otherwise, and any such attempts to add or incorporate such terms and conditions are
hereby rejected. The terms and conditions of this PA and the Agreement and its exhibits
shall prevail and govern in the case of any such inconsistent or additional terms.

IN WITNESS WHEREOF, the parties have executed this PA as of the date of execution
by both parties below.

APPROVED APPROVED

State of Washington IBM Corporation
Department of Information Services

W vy f\)W :
Sigfiature Signature V

Robert M. Deshaye /@m / 7 /Ma,a (7 L
Print or Type Name Print or Type Name

Assistant Director /S Z-21+-D V Ll MT éﬁ //Z.J/%
Title Date Title " Date
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