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From: Corcoran, Shannon

To: Jonlin, Duane

Cc: Gilliland, Jenifer

Subject: AHRI Comments on Proposed Amendment to the Seattle Energy Code
Date: Wednesday, October 14, 2020 3:44:54 PM

Attachments: AHRI Comments on Seattle Eneray Code 10.14.20.pdf

CAUTION: External Email

Good afternoon Mr. Jonlin,

Please find attached AHRI’s comments regarding a proposed amendment to Section C404.2 of the Seattle Energy Code
for the Board’s consideration.

If you have any questions, please contact Ms. Davidson-Hood or me.

Regards,
Shannon Corcoran

Shannon M. Corcoran

Lead Regulatory Adviser, Heating Technology
Air-Conditioning, Heating, and Refrigeration Institute
2311 Wilson Blvd, Suite 400

Arlington, VA 22201

Phone: 703-293-4864

E-mail: scorcoran@ahrinet.org

we make life bettes™




mailto:Duane.Jonlin@seattle.gov

mailto:Jenifer.Gilliland@seattle.gov

https://protect2.fireeye.com/v1/url?k=0bd1e5b2-5561781c-0bd1cd02-86e696e30194-e91496a797a1412b&q=1&e=2a12497d-02dc-4dee-afb7-8c2974f05654&u=https%3A%2F%2Fwww.ahrinet.org%2F

https://protect2.fireeye.com/v1/url?k=8e8c2b52-d03cb6fc-8e8c03e2-86e696e30194-1499df2db1782fa3&q=1&e=2a12497d-02dc-4dee-afb7-8c2974f05654&u=http%3A%2F%2Fwww.ahrinet.org%2Fnews-events%2Fmeetings-and-events%2Fahri-leadership-forum

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.twitter.com_AHRIConnect&d=DwMFAg&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=bTaAXQRIfpCyG_wQCjdPadC0pj5JjhTlvXRgYFLBVzs&m=Jt-xZHqbNSGQXeAZ5sFTMOVadTVWlkd6OTUSBPX81cc&s=oORriCSxMRhn8qobte4O2ChQxQCZ7eUYrZ5YSH9P44g&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.facebook.com_AHRIConnect&d=DwMFAg&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=bTaAXQRIfpCyG_wQCjdPadC0pj5JjhTlvXRgYFLBVzs&m=Jt-xZHqbNSGQXeAZ5sFTMOVadTVWlkd6OTUSBPX81cc&s=p_T3Ytk189uZVfM-K4_UV5KAaU-WQr43jKvBiS0aVZE&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.twitter.com_AHRIEngage&d=DwMFAg&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=bTaAXQRIfpCyG_wQCjdPadC0pj5JjhTlvXRgYFLBVzs&m=Jt-xZHqbNSGQXeAZ5sFTMOVadTVWlkd6OTUSBPX81cc&s=ZbFQoSbDo393nf6CI6mhR9FFKjHX5iZ5UI_bXZ0FWKQ&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.instagram.com_ahriconnect_&d=DwMFAg&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=bTaAXQRIfpCyG_wQCjdPadC0pj5JjhTlvXRgYFLBVzs&m=Jt-xZHqbNSGQXeAZ5sFTMOVadTVWlkd6OTUSBPX81cc&s=o45w5Gr6S7AffwSD5ZbTTdaHIh120jzXKklK01l8_fs&e=



‘ un 2311 Wilson Boulevard Suite 400 Arlington VA 22201 USA

Phone 703 524 8800 | Fax 703 562 1942
408 un ufl

www.ahrinet.org
AIR-CONDITIONING, HEATING,
& REFRIGERATION INSTITUTE

we make life better®
October 14, 2020

Mr. Duane Jonlin, FAIA

Energy Code and Energy Conservation Advisor

City of Seattle Department of Construction and Inspections
P.O. Box 34019

Seattle, WA 98124-4019

Re: Proposed Seattle Energy Code - Federal Preemption of Section C404.2 footnote (h)

Dear Mr. Jonlin:

| am writing on behalf of the Air Conditioning Heating and Refrigeration Institute (AHRI) to request that a
preempted provision of the Seattle Energy Code is addressed by the Construction Codes Advisory Board.
A proposed code provision located in footnote (h) to Section C404.2 of the Seattle 2018 Energy Code, if
adopted, will expressly violate the preemption provisions of the Energy Policy and Conservation Act
(EPCA). Footnote (h) of section C404.2 would require unfired hot water storage tank water heaters to
compliance with provisions exceeding the Federal energy requirements. Unfired hot water storage tanks
are expressly defined in the statute as a “covered product,” and the U.S. Department of Energy (DOE) has
the exclusive authority to set efficiency minimum requirements for these products. No state regulation,
including building codes, can set energy efficiency requirements that exceed the Federal requirements.
We are writing to inform you that the proposed provision contravenes Federal law, and we are asking that
it be rescinded.

AHRI is the trade association representing manufacturers of heating, cooling, water heating, and
refrigeration equipment. than 300 members strong, AHRI is an internationally recognized advocate for
the industry and develops standards for and certifies the performance of many of the products
manufactured by our members. In North America, the annual output of the HVACR and water heating
industry is worth more than $44 billion. In the United States alone, the HVACR and water heating industry
supports 1.3 million jobs and $256 billion in economic activity annually.

EPCA governs energy efficiency and energy use regulations for covered products as defined at 42 U.S.C.
§6291. Residential and commercial water heaters, including unfired hot water storage tanks, are Federally
regulated covered products. DOE promulgates energy efficiency regulations pertaining to several
categories of water heaters. DOE regulations categorize commercial water heaters into several tranches,
or product classes, each with unique energy conservation standards based on size, fuel, and other
features. Federal regulations currently apply to the unfired hot water storage tanks, which include specific
minimum insulation requirements found at 10 CFR 431.110(a). The proposed code language contemplates
increasing the minimum insulation requirements for unfired hot water storage tanks installed in Seattle
based on the stored water temperature. The Federal rule requires that all unfired hot water storage tanks
have a minimum R-value of 12.5; whereas section C404.2 footnote (h) proposes setting standards for
Seattle-installed water heaters above that minimum, on a sliding scaled based on stored water
temperature. Note that DOE regulations specify that state and local efficiency standards must be
“identical to” DOE efficiency standards. 10 CFR 431.408.
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States and localities are expressly preempted from setting energy use regulations for products that DOE
regulates.! Under EPCA’s preemption provision, state and local regulations “concerning” the “energy
efficiency” or “energy use” of covered products “shall [not] be effective.”? Courts have interpreted this
preemption provision to be expansive, finding that the term “concerning” suggests Congress intended the
provision to have a “broad preemptive purpose.”?® The purpose of preemption is to maintain a national
approach to appliance regulation. The Energy Policy and Conservation Act was a bipartisan compromise
that assured the continuous improvement of the energy use an energy efficiency of water heaters and
other regulated product, but the Act specifies that regulation can only occur on a national scale—state-
by-state and city-by-city regulation is prohibited by the Act. Consumers and the environment benefit from
the Department’s continuous review and regulation of appliances, while manufacturers and consumer
benefit from the economies of scale that arise from a unified regulatory framework.

In enacting EPCA, Congress noted that preemption applies to an “entire product type as listed in the
coverage section” of EPCA.* In effect, Congress intended that 42 U.S.C. § 6297 would “preempt State law
under most circumstances.”® Congressional intent is clearly reflected in the legislative history: “There is
no doubt that Congress intended to preempt state regulation of the energy efficiency of certain building
appliances in order to have uniform, express, national energy efficiency standards.” H.R. Rep. No. 100-11
at 19.

The limited exception for building codes does not permit for states or localities to set efficiency
requirements above the Federal minimum. Congress was deliberate that states could not set back-door
energy efficiency standards through building codes that would “expressly or effectively require the
installation of covered products whose efficiencies exceed . . . the applicable Federal standard.”® The
limited building code exception to preemption in EPCA permits states to create performance based
criteria, so long as the efficiency minimums promulgated by DOE are not exceeded. The law is
unambiguous: “If a building code requires the installation of covered products with efficiencies exceeding
both the applicable Federal standard ... and the applicable standard of any State ...that has been granted
a waiver ... such requirement of the building code shall not be applicable....” 42 U.S.C. 6297 (f)(B).

Proposed footnote (h) in section C404.2 contravenes the preemption provisions of EPCA by proposing an
energy efficiency standard on a federally regulated product that exceed the Federal minimum. The Act
specifies that only the Department of Energy can set energy standards for covered products. While the
goal of advancing energy efficiency is laudable, Federal law prohibits any regulation of covered products
that conflict with existing Federal energy regulation. DOE has conducted extensive economic and energy-
savings analysis on many kind of water heaters, including unfired hot water storage tanks. Section C404.2
proposed requirement are far more stringent than Federal law, and as such, are preempted.

L Air Conditioning, Heating & Refrigeration Inst. v. City of Albuquerque, No. 08-633, 2008 WL 5586316, No. 08-633
at *6 (D. N.M. Oct. 3, 2008); Nat’l Elec. Mfrs. Ass’n v. Calif. Energy Comm’n, No. 2:17-CV-01625-KIM-AC, 2017 WL
6558134 at *5 (E.D. Ca. Dec. 21, 2017).

2See 42 U.S.C. § 6297(b).

3 See id.; see also Metro. Life Ins. Co. v. Massachusetts, 471 U.S. 724, 739 (1985); Nat’l Elec. Mfrs. Ass’n, 2017 WL
6558134 at *5.

4 H.R. Rep. No. 100-11, at 20 (1987). See also S. Rep. No. 93-526, at 46 (1973) (discussing “components” of a
“climate-conditioning system”).

5 Air Conditioning, Heating & Refrigeration Inst., 2008 WL 5586316, at *7

5 1d. at 26.
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Congress enacted the preemption provision of EPCA to eliminate the systems of separate state appliance
standards that created a “growing patchwork of differing state regulations.”” By attempting to regulate
unfired hot water storage tanks already regulated by the Federal government, footnote (h) of section
C404.2 would add a new layer of complexity to the regulatory “patchwork.” Therefore, to align with the
plain language of EPCA’s preemption provision, and Congress’ clear intent on its broad effect, AHRI
recommends that the proposed provisions for unfired hot water storage tanks represented in footnote
(h) be struck.

AHRI requests that the Seattle Construction Codes Advisory Board withdraw the requirements set forth
in footnote (h) to Section C404.2 regarding the increased R values for unfired hot water storage tanks and
replace the proposed language with a cross reference to applicable Federal energy conservation standards
shown in 10 CFR 430.110(a).

If you have any questions regarding this submission, please do not hesitate to contact me.

Sincerely,

Caroline Davidson-Hood
General Counsel

cc: Ms. Jenifer Gilliland, Senior Code Development Analyst

7. Rep. No. 100-6, at 4 (1987).









