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J. Scott Kindred is a Hydrogeologist 
• Bachelors degree in Geology from Brown University 
• Masters degree in Civil Engineering from M.I.T., 
• Registered professional engineer in the State of Washington.  

Focused on groundwater hydrology, contaminant fate and transport, and numerical 
modeling.  

Stormwater infiltration with a focus on low impact development.  (A more natural 
hydrologic cycle) 

Over the years, Scott has worked on stormwater planning and retrofit, environmental 
site remediation, water supply, mining, master planned developments, residential and 
commercial development projects.  

Different from a geotechnical engineer in that a geotechnical engineer focuses mostly 
on soil/slope stability and interaction with build structures.  Hydrogeologist look at flow 
of water through soil and rock. 

Geotechnical engineers come to a hydrogeologist to find out about water tables and for 
help with design issues. 

Exhibit 3: Kindred Hydro website 

Services: 
• Stormwater infiltration testing and design 
• Wastewater drainfield assessment 
• Groundwater characterization and testing 

• King Co. engaged him for Capitol Hill. for characterization.  Looking at green over/
outflows. (From N. Capitol Hill Cloah St. to Swerard Park.  Near Lake Washinging 
and to Downtown on the west.  All the way over to the Duwamish river)  Non-public 
draft.  He is working with HDR on this.  The report has also been reviewed by 
Aspect Consulting. 

• Groundwater modeling 
• Data from borings and wells 

• Low Impact Development (LID) design support 
• Stormwater retrofit design support 
• Underground injection control (UIC) wells for stormwater 

• Utilizing vactor equipment for subsurface exploration and testing that minimize site 
disturbance and reduce costs and “potholing” to identify utilities. 

•  Large vacuum mounted on a truck to clean out segments in manholes and  
• Implementing LID at challenging sites (e.g., tight soils, high groundwater, steep 

slopes) 
• Solving flooding and drainage issues associated with shallow groundwater  
• Optimizing LID designs to maximize effectiveness and lower costs   
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• Evaluating potential groundwater impacts resulting from stormwater infiltration  

Written Instructions: Contract - Perform a desktop assessment and Review of EIS and 
any geotechnical information and other data he was able to obtain and provide an 
opinion on potential impacts from ground water and potential issues related to ground 
and storm water to the neighborhood.  Contact covers 10 hours approx.  Complete 
except for testimony.  Vicky will send a copy of the contract 

Verbal instructions: Clarification on what he was to testify to.  Also talked about issues 
related to sump pumps and surface water run off and flooding of intersections.  Others 
will provide this testimony as he does not have direct knowledge. 
He has not visited the site previously but he has been all over the neighborhood as part 
of other work. 

No boring or Vactoing was done. 

No photos taken. 

No written report done or expected. 

Was able to use previous work for King County to support this work.  Boring logs come 
from Dept of Natural resources geotechnical database. 

Opinion: 
(No?) Determination as to wether the EIS was adequate or in adequate - Has concerns 
on the groundwater language in the EIS. 

Primarily utilization of green stormwater solutions such as rain gardens including 
groundwater infiltration that increases the amount of water going into the groundwater.  
Flooding in basements & sump pumps. 

Additional consideration needed above and beyond what is in the code and manuals 
due to groundwater consideration Flooding and sump pump operations 

Q: Will the proposal make the situation worse? 
A: Green rainwater infrastructure and low impact development as documented in the 
code would make the situation worse. 

The range of projects in the development of the campus could be implemented in a way 
that could reduce the groundwater concerns. 

Exhibit 4: Notes and talking points 

Exhibit 5 page one of Cherry Hill Figures - Exhibits 5,6 & 7.pdf 
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B is parallel to Cherry Street and is the campus. - Shows stormwater infiltration  This 
was prepared before he was engaged by the neighborhood group.. 

Exhibit 6 is page 2 of Cherry Hill Figures - Exhibits 5,6 & 7.pdf 

Exhibit 7 is page 3 of Cherry Hill Figures - Exhibits 5,6 & 7.pdf 
Cross section shows the campus is between 16th and 19th.  Boring indications on the 
cross section are a summarization of one or more reports and not a specific boring. 

He did not make these borings, reports are not always obvious and require 
interpretation. 

The level of detail on exhibit 7 is less then what would be done for a transit tunnel. 

Some of the borings go back 30 or 40 years. 

Purple line is the Vashon Glacial Till (VGT).  Upper is ground surface elevation Vashon 
Advance Outwash (VAO). 
Hyphenated light blue area is the water table elevation.  Potentiometric surface in the 
advance outwash aquifer shows the pressurization in the water table.   

Q: If you drill down to 275 would you find water? 
A: Some assumptions have been made based on detail shown the potentiometric 
surface in the VAO.  Based on judgement, not data, he thinks you would find water at 
260 feet. 

Q: You don’t normally find water in Vashon glacial till? 
A: You often do but it is in pockets, water flows very slowly in VGT 

Exhibit 4:  
Green stormwater infrastructure (GSI) also equivalent to/referred to as low impact 
development.  Using GSI where there is VGT can result in more surface ground water. 

Some geotechnical firms don’t have all the necessary data and expertise to identify 
these impacts.  If you use other retention facilities(tanks) then GSI then the problem 
goes away. 

Recommends that you prevent infiltration on the site.  Rain gardens are a bad 
idea. 

Should line facilities and eliminate the risk of stormwater infiltration. 

Fixing existing stormwater system issues has been identified in the EIS (Storm water in 
intersections)  not clear if it is maintenance or capacity related. 
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Exhibit 8: is Map of DNR Report Locations Exhibit 8.pdf  Shows B parallel on page one 
of Exhibit 5.  Shows where borings were done and also shows notes and other data. 

Recommendation: Swedish and Sabey should not be green.  Will result in runoff 
and higher groundwater infiltration. 

Infiltration on Glacial Till - Exhibit 9.pdf - General demonstration of what happens in 
areas with glacial till.  This was not prepared for this testimony specifically. 

Brought in on Ballard rain gardens when they started having problems resulting in wet 
basements requiring sump pumps. 

Deep drains can mitigate VGT infiltration this but it does not seem that deep drains are 
feasible at Cherry Hill because the amount of till.  First boring showed it may only be 30 
feet deep but additional borings show that is not the case.  Since only one spot has a 
boring that shows you can do deep infiltration.  Odds are 10% or less that would 
would be able to use deep drains.  Retention tanks are the only viable option.
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Attempting to Exclude Expert Testimony 

Because the use of expert witnesses at trial is increasing, it comes as no surprise that 
attempts to exclude expert testimony are also increasing. 

The first and most common is a motion in limine, often made before the trial or before 
the expert witness testifies. In a motion to the court, the attorney attempts to make a 
clear and convincing argument that the witness is unqualified to render his or her 
opinion. The second approach, often combined with the motion in limine, is to move for 
a voir dire examination of the expert. 

Voir dire is a legal phrase referring to an oath to tell the truth (Latin verum dicere), i.e., 
to say what is true, what is objectively accurate or subjectively honest, or both. A voir 
dire examination is really a diminutive cross-examination in an attempt by the opposing 
counsel to expose an expert’s lack of qualifications on the area about which the expert 
intends to offer opinion testimony. In other words, a voir dire examination allows the 
opposing attorney to interrupt the direct examination and conduct, in part, his cross-
examination.  

The right to conduct voir dire examination is at the discretion of the court and may be 
accepted or rejected. It is important to note that the voir dire examination is very limited 
in its range. Questioning must be only about the expert’s lack of qualifications to render 
a meaningful opinion to the trier(s) of fact. Following voir dire, the attorney may make a 
motion to disqualify the witness from testifying due to inadequate qualifications in the 
field in which the expert claims to be qualified. 

Attorneys facing a strong expert may use one or both methods in a tactical attempt to 
get the expert’s testimony and/or report excluded before trial even begins.  For instance, 
during deposition of the expert, the opposing counsel can evaluate the strength, 
demeanor, and charisma of the expert. Equally important, the opposing attorney will 
examine in detail the expert’s report. When the expert’s report is professional, organized 
and accurate, and includes the necessary components such as the expert’s CV, list of 
cases, index, list of documents received and reviewed, discovery exhibits and 
demonstrative evidence and forms a strong, clear and supported opinion and 
conclusion, the opposing counsel knows he or she is facing an uphill battle in court.   

In defense of both the motion in limine and voir dire examination rules, the intent is to 
ensure the expert is qualified to opine in the area of expertise in which she claims to be 
experienced and qualified. After all, the purpose of the expert is to educate the trier(s) of 
fact -- the jury or the judge -- based on the expert’s experience, certifications and 
education. 

As a hypothetical example of how such motions work, an expert was retained to opine 
on the condition of an outdoor concrete floor that allegedly was spalling and breaking 
up, causing an individual to fall and be injured. The expert wanted to take samples of 
the concrete so it could be scientifically analyzed. The opposing attorney made a motion 



to the court to prevent the taking of samples of the concrete. The court granted the 
motion and the expert was prohibited from taking samples to be scientifically analyzed. 

The expert reverted to a photographic video and simplistic testing by light sweeping of 
the concrete on site to show that the pebbles, concrete, dust and other particles would 
easily become dislodged.  

The opposing attorney later filed a motion in limine to exclude the expert’s report based 
in part on an assertion that the expert did not provide any scientific basis for his opinion 
and/or conclusion. 

In this example, the attorney was successful, preventing the expert from performing 
scientific testing and providing the respective results. Then, after the expert was 
resourceful in providing other forms of testing to reveal the condition of the concrete, the 
attorney attempted to again exclude the expert’s report because there was no scientific 
evidence.  As absurd as this seems to people outside the legal system, in this case the 
attorney used the rules to his advantage in an attempt to get a strong, resourceful 
expert’s report excluded. 

As shown, these rules can be used to eliminate even strong experts from testifying in 
court and/or from having their reports being entered into evidence.  It needs to be noted 
that in my experience this strategy is often unsuccessful and the qualifications and 
report of strong experts will prevail.    

William Gulya, Jr., President & CEO, Middlesex Trenching Company for more than 35 years, specializes 
in excavation & construction site preparation – earthwork and grading, water mains, sewer installation, 
trenching, containment, underground utilities, dike repair, heavy equipment rentals. He provides litigation 
prevention consulting, mediation, arbitration, and expert witness testimony, regarding heavy equipment 
safety, construction safety and OSHA compliance; construction accidents; construction contract disputes; 
scheduling; delay claims; differing site condition claims; change order justification, support and 
processing; nonpayment issues, back charges and lien filings.  www.siteworkexpert.com  
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